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PREFACE. 


JIN  the  foUowing  Reports  of  decisions  at  Nisi  Prius  it  will 
be  seen  that  the  Writer  has  endeavoured^  (he  hopes  not  fruit^ 
lessly,)  to  render  them  more  generally  useful  to  the  profes- 
sion. In  reporting  the  decisions  in  the  several  Cases,  he  has 
attempted  to  explain  the  principles  upon  which  they  are 
founded ;  and^  according  to  the  best  of  his  judgment  and  in- 
dustry, to  connect  them  with  the  system  of  which  they  are 
part. 

It  is  not  usual,  and  scarcely  possible,  for  the  Judges  at 
Nisi  Prius,  in  the  vast  multitude  of  Cases  brought  before 
them,  to  do  more  than  touch  upon  the  principles  of  the  Cases 
in  point ;  and,  still  less,  to  unfold  the  system  of  law,  of  which 
such  Cases  are  but  individuals. — In  the  form  of  Notes,  the 
Writer  has  endeavoured  to  supply  this  connection  and 
exposition.  The  very  limits  of  a  Note  necessarily  require 
the  condensation  of  the  subject  matter  into  points ;   and 
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IV  TREFACE. 

though  this  form  of  writing  may  not  be  the  most  elegant,  and 
necessarily  presumes  a  good  degree  of  elementary  knowledge 
in  the  Reader,  it  is  scarcely  requisite  to  inform  the  Student 
in  the  Law  that,  when  appended  to  decided  cases,  it  is  most 
useful  for  memory,  reference,  and  study. 

In  this  attempt  the  Writer  feels  that  he  has  to  contend 
with  the  salutary  prejudice  always  existing  against  inno- 
vation in  any  thing  deemed  established.  But  as  utility  is 
certainly  a  very  sufficient  reason  for  departing  from  an 
usage,  it  is  the  interest  of  the  profession  not  always  to  dis- 
courage it ;  and  the  attempt  must  be  made  in  order  to  give  a 
chance  for  improvement 

In  stating  the  Cases,  the  Writer  has  deviated  somewhat 
from  that  abstract  and  axiomatic  way,  which,  though  Justly 
entitled  to  the  praise  of  forcible  condensation,  and  elaborate 
precision,  with  respect  to  the  subject  matter,  has  too 
often  fallen  into  obscurity,  by  the  omission  of  material 
points.  To  avoid  this  defect,  the  Writer  has  stated,  with 
fiuch  fulness  as  to  render  misconception  impossible,  both 
the  narrative  of  the  case,  the  main  argument  of  Coun- 
sel, and  the  observations  of  the  Judge  in  pronouncing  his 
decision.  He  is  under  little  apprehension  but  that  this  part 
of  the  Reports  will  meet  with  the  approbation  of  the  Pro- 
fession. 
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PREFACE.  V 

In  the  present  state  both  of  our  Law  and  Commerce^ 
the  Writer  deems  it  unnecessary  to  say  any  things  of  the 
importance  of  the  decisions  of  JSftsi  Prius  to  the  profession 
and  the  country.  They  are^  in  fact^  the  law  of  trade  and 
commerce  as  seen  in  the  practice  of  the  Courts.  The 
whole  commercial  dealings  of  the  country  are  herein  brought 
before  the  Courts^  and  discussed  in  the  first  instance.  The 
Law  is  explained  and  administered  by  Judges  who^  without 
departing  from  its  necessary  certainty^  have  extended  prin- 
ciples so  as  to  embrace  the  new  forms  of  commerce.  The 
law  learning  of  a  former  age  ran  in  the  channel  of  real 
property.  The  changing  circumstances  of  the  times  have 
introduced  another  equally  powerful  source,  and  extensive 
object,  of  national  wealth  and  dealing.  The  law  has  ne- 
cessarily followed  this  change. 

It  may  indeed  be  a  question  for  the  impartiality  of  future 
times,  whether  the  learning,  precision,  and  accuracy — the 
compass  given  to  principle  withoiU  violating  fixed  rules,  and 
the  reconciliation  of  the  substantial  justice  of  the  Courts 
of  Equity  with  the  strictness  of  the  maxims  of  the  common 
law,  (introduced  within  these  last  fifty  years)  be  not  entitled 
even  to  greater  praise,  than  the  subtle  logic  of  earlier  times 
as  applied  to  cases  of  real  property. 

Paper  Buildings,  Temple, 
March  3,  1818. 


ERRATA. 

Page  6.  In  Holland  y.  Jourdmcy  in  the  fourth  line  of  the  text,  for 
<<  defendaQt,"  read  ^^  plaintiff."  And  in  line  17,  substitute  likewise  the 
word  "  plaintiff,"  for  "  defendant." 

Page  20,  line  21.     For  "  defendant,"  read,  "  plaintiff." 

Page  95.  In  the  marginal  note,  instead  of  ^^  Held  that  B.  could  not, 
&c."  read,  "  Held  that  A.  could  not,  &c." 

Page  172.  In  Gumming  t.  Roebuck j  in  the  marginal  note,  instead  of 
^^  he  cannot  object,"  read,  <^  the  defendant  cannot  object." 
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CASES 
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COURT  OP  COMMON  PLEAS. 


FIRST  SITTINGS  AFTER  TRINITY  TERM 
AT  WESTMINSTER,  55  GEO.  III.  1815. 


Everest  r.  Glyn^  Bart.  Thnnday, 

June  15* 

ASSUMPSIT  by  the  steward  of  the  manors  of  in  an  action 
Ewell^Tid  Cuddington,  in  the  county  of  Sur-  o?aiMnorfor 
rey,  against  the  defendant^  for  fees  claimed  to  be  l^S^^f^es 
due    for  his  admission   to  six  eeparate  copyhold  j*^™*^^^^'*® 
estates^  under  the  will  of  his  father. — Plea  the  gene-  from  a  tenant 
ral  issue,  and  202.  paid  into  Court.  iion  to  six  se 

veralcopybol 
entatcs,  if  lie 


ve  ral  copyhold 
entatcs,  if  lie 

The  plaintiff  had  been  charged  with  distinct  and  ^^'ci'i^fo^^ 
entire  fees  for  his  admission  to  the  several  convhold  !l»"  charges, 

■^  "^  he  may,  not- 

estates.     Six  admissions  had  been  entered  upon  withstanding, 
the  Court*  rolls,  copies  of  which  had  been  made  qmnhmmimit. 

Held  after- 
ward  by  the  Conrt,  that  where  m  person  is  admitted  to  several  distinct  copyhold  te- 
nements, the  steward  of  the  manor  is  not  entitled,  without  proving  a  custom,  to  fUU  fees 
OB  each  adnistion,  lepantely  -,  htt(  he  may  stand  on  his  ^iion^  mcmtf* 
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Everest 

17, 


1815.  by  the  steward,  and  accepted  by  the  defendant's 
attorney;  each  admission  was  written  on  a  sepa- 
rate parchment^  and  had  its  proper  stamp  affixed. 

Glyn.  The  charges  were,  for  the  first  admission,  81. 3s.  2d.  ; 
and  for  the  remaining  five,  6/.  Is.  2d.,  severally. 
The  estates  were  holden  by  different  quit  rents,  and 
upon  some  of  them  a  heriot  was  reserved.  There 
was  no  evidence  of  any  custom  in  the  manors  ta 
warrant  the  charges  in  question.  A  witness  was 
called  who  acted  as  steward  for  twelve  different 
manors ;  he  stated  that  the  custom  was,  when  a 
tenant  was  admitted  to  several  estates  under  one 
title,  to  recite  the  title  at  length  in  the  first  ad- 
mission, and  then  to  enumerate  the  different  estates 
to  which  the  tenant  was  admitted  at  the  same  time, 
reciting  the  particular  quit  rents  and  service  at- 
tached to  each.  If  the  recital  were  long,  and  it 
became  necessary  to  abstract  and  copy  deeds,  his 
custom  was,  to  charge  '^s.  per  folio,  in  addition. 
Being  shewn  the  plaintiff's  bill  of  charges,  he  pro- 
nounced them  to  be  excessive ;  and  he  said,  that 
he  should  have  charged  6/.  5«.  for  the  first  admis- 
sion, and  88,  8d.  for  the  subsequent  ones  ;  that  he 
should  have  included  them  alh  in  one  parchment, 
and  affixed  one  stamp.  He  thought  20/.  a  reason- 
able recompence  to  the  plaintiff. 

Lens  and  Bosanquet,  Serjeants,  for  the  defend- 
ant, made  two  objections:  First,  That  the  plaintiff 
was  not  entitled  to  charge  distinct  and  entire  fees 
for  each  admission.  Secondly,  The  rate  of  charge. 
This  question  affected  all  the  copyhold  property  in 
the  kingdom.  The  most  reasonable  course  was, 
to  admit  the  tenant  generally^  reciting  his  title^ 
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whether  by  descent  or  purchase,  in  the  first  ad-  2?t5. 
mission^  with  an  '^  And  also,'*  to  such  other  estates 
as  he  claimed  in  the  same  right  This  was  proved 
by  one  of  the  pkuntifTs  witnesses.  It  is  strictly 
equitable ;  for  where  a  copyholder  is  admitted  to 
several  copyholds  under  a  will,  as  in  the  present 
case,  he  only  takes  one  estate.  The  fees,  more- 
over, depend  upon  the  custom  of  the  manor :  the 
custom^  with  respect  to  fees,  is  as  much  the  life  of 
copyhoM  as  any  other  custom.  In  the  absence  of 
all  custom,  the  steward  may  resort  to  a  quantum 
meruit  ;  but  the  plaintiff  is  bound  to  prove,  either 
that  a  particular  custom  did  exist  to  warrant  the 
charges  ;  or  that  there  was  no  custom  on  the  sub- 
ject in  the  manor  ;  which  would  let  in  a  calculation 
of  charges  agreeable  to  equity  and  reasofi.  They 
cited  a  MS.  case,  before  Lord  Kenyon,  in  Hilary 
Tenn,  29  G.  3.  Seatle  v.  Marsh,  in  which  his 
Lordship  determined,  that  where  there  were  se^ 
parate  copyholds,  claimed  in  one  right,  the  admis* 
lions  should  be  separate,  and  not  blended;  ne« 
vertheless,  to  warrant  a  distinct  and  entire  charge 
for  the  separate  admissions  to  each,  a  custom 
should  be  shewn ;  and,  upon  the  ground  of  custom 
only,  would  he  permit  the  plaintiff  to  recover. 
With  respect  to  the  several  stamps,  all  might  be 
affixed  to  one  copy;  and  as  the  death  was  only 
once  presented,  proclamation  once  made,  and  the 
other  ceremonies  of  admission  once  gone  through^ 
it  would  be  sufficient  to  consolidate  them  into  one 
entire  charge  upon  the  first  admission^  adding  a 
moderate  sum  for  the  enumeration  of  the  other 
estates  to  whidi  the  tenant  was  admitted  at  the 
wne  time. 

B2 
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1815.  J?es^^  Serjeant    The  attorney  has  received  the 

^^^^'^^  separate  admissions  in  Court.    He  cannot  after- 

X,.         wards  dispute  them.     Searle  v.  Marsh  only  de- 

Gltx.      cided  that  where  there  was  a  custom  it  must  be 

followed.    The  defendant  has  not  proved  a  cus* 

tom  to  controul  the  plaintiff's  charges;  therefore 

the  plaintiff  may  resort  to  a  qtuintum  meruit.   At- 

tree  v,  Scutt,  6  East^  476.     It  is  the  duty  of  the 

steward  to  make  separate  admissions^  and  conse-* 

quently  he  must  be  paid.     In  the  case  cited^  Lord 

Kenyon  thought  the  admissions  should  be  separate^ 

aad  the  custom  gave  the  fees. 

GiBBs^  C.  J.  This  case  is  most  important  as 
it  affects  the  interests  of  copyholders.  The  de- 
fendant has  succeeded  to  certain  copyholds  on  his 
father's  death  :  his  title  cannot  be  perfected  with- 
out admission :  and  he  must  receive  a  copy  of 
those  admissions  for  the  convenience  of  disposing 
of  his  property^  if  so  inclined.  The  steward  is 
the  proper  officer  to  enter  the  admissions^  and  to 
deliver  them  out  to  the  party ;  and  he  is  entitled 
to  a  reasonable  compensation  for  his  trouble. 
This  compensation  may  be  regulated  by  custom ; 
or^  in  the  absence  of  custom^  by  principles  which 
vary  with  circumstances  and  times.  No  evidence 
has  been  given  to  shew  the  custom  of  this  manor, 
in  regard  to  the  steward's  fees.  But  it  is  scud^  the 
plaintiff  cannot  recover  upon  the  quantum  menUt. 
The  defendant^  by  paying  money  into  Courts  has 
answered  this  objection  ;  but  I  am  of  opinion^  that 
if  the  plaintiff  do  not  prove  a  custom^  he  may,  not- 
vnthstanding,  resort  to  a  quantum  meruit.  Whether 
the  plaintiff  be  entitled  to  chai^  distinct  and  entire 
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fees  for  each  admission  is  a  question  of  law.  I 
shall  leave  it  to  the  Jury  to  say  what  will  be  a 
reasonable  compensation  to  the  plaintiff  for  the 
admissions^  if  entitled  to  make  out  separate  ad- 
missions to  each  estate.  And  it  will  remain  on  my 
note  to  state  to  the  Court  for  their  opinion^  whe- 
ther the  plaintiff  be  entitled  to  distinct  and  entire 
fees  for  each  admission. 


1815. 


The  Jury  found  201.  a  reasonable  compensation 
to  the  plaintiff^  if  entitled  to  make  out  separate 
admissions ;  but  if  entitled  to  charge  separate  fees 
for  each  admission^  they  found  a  verdict^  with  10/. 
damages  for  the  plaintiff. 

Best,  Serjeant,  and  Btmen,  for  plaintiff. 

Lens  and  Bosamquet,  seijeants^  for  defendant. 

[AttomieSy  IWir  ana  FFtfiMM.] 


To  tke  entning  Mkk&einuu 
Term  this  case  was  nofred  on 
btbalf  of  ths  plaiodl^  and  a 
rale  JV«tf  obtained.  Tlie  Chief 
Justice  delhrtred  tlia  opinion 
of  tke  Coort :— That  the  plain* 
tifwaa  D#l  cntitiid  to  distinct 


and  entire  fees  on  each  ad- 
minion  separately  9  but  that  he 
was  entitled  to  stand,  and 
mnst  stand,  entirely  on  his 
fvoitfiifft  meruU.  The  Bub 
was  dischatfed. 
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18)5. 


J"^  ^5.  Holland  v.  Jourdine. 

broa^t,  o^^  rjlIIlS  was  an  action  to  recover  the  amount  of  an 
*ll^ui"*itiii.  attorney's  bill ;  plea  the  general  issue.     The 

titf  the  debt  defendant's  counsel  admitted  the  bill  to  be  due^  and 
UMcmoM,  and  the  defence  was^  a  receipt  given  by  the  defendant 
iS^^^ef' after  action  brought  for  the  debt  and  costs  in  the 

The  plmintiff  cAH&e 

seTertheleas  *'»**»*5. 

proceeds  in 

the ncti«n,and         ^      ,  ^  .  i    .      .«•  •■     ■ 

the  defendant  Ouslow,  seijeant^  for  the  plaintiff,  contended, 
nerai  Utoe.^  that  it  was  not  evidence  under  the  general  issue ; 
^Jdel^ce  on.  '^®  receipt  having  been  given  after  action  brought. 
alid^Uifi^is  ^^^  "*^^^  ^^  taking  advantage  of  such  payment 
enutiedtono-  must  be,  by  an  application  to  the  Court,  or  a  spe- 

nuiiw  oa*  a    «      « 

mages.  cial  plea. 

Best,  Serjeant,  for  the  defendant,  admitted  that 
payment  after  action  brought  could  not  be  given 
in  evidence  under  the  general  issue ;  but,  in  the 
present  case,  the  debt  and  costs  are  included  in  the 
Receipt  which  the  defendant  gives. 

GiBBs,  C.  J. — It  is  no  answer  to  the  action  un- 
der the  general  issue.  The  defendant  might  have 
applied  to  the  Court.  The  Court  of  King's  Bench 
have  suffered  what  has  passed  between  suing  out  of 
the  writ  and  filing  the  declaration  to  be  given  in 
evidence  without  pleading  it.  But  the  payment  of 
debt  and  costs,  which  arises  after  action  brought, 
should  be  introduced  by  plea.  The  plaintiff,  how- 
ever, can  only  claim  nominal  damages.  '^ 
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The  cause  was  afterwards  referred. 

Onslow,  Serjeant^  and  Manlejf,  for  the  plaintiff. 
Best,  Serjeant^  for  the  defendant. 

[ Attorniety  Hottand  and  Guy.] 


181f. 
Ha 


JotnuHns. 


If  after  action  brought, 
and  before  declaration,  the 
dafendaDt  offers  to  pay  debt 
and  coits,  and  the  plaintiff  re- 
fuses to  receive  it,  the  Court 
will  permit  the  defendant  to 
paj  into  Court  the  debt  and 
the  costs  up  to  the  time  of  his 
offer  only.  And  the  plaintiff 
will  be  compelled  to  pay  the 
costs  of  the  application,  and 
all  costs  in  the  action  subse- 
quent to  the  offer.  Zeevin  t. 
Coweii.  2  W.  P.  Taunt.  203. 
In  the  same  manner,  if  after 
action    brought,    and    before 


money  can  regularly  be  paid 
into  Court,  a  tender  is  mads 
of  a  sum  for  damages,  trith 
costs  np  to  that  titae,  apd  rs« 
fused,  the. Court  will^  on  mo- 
tion,  permit  that  sum  to  bs 
paid  into  Court,  and  struck 
out  of  the  declaration,  and  will 
order  all  subsequent  costs'  to 
be  paid  by  the  plaintiff,  al^ 
though  the  plaintiff  goes  for 
other  causes  of  action  than 
those  on  which  the  sum  is  ten- 
dered. Reberii  t.  Lamb€rt. 
2  W.  P.  Taunt.  283. 


HORSEFALL  V.  MaTHER. 


June  15. 


-FTHMS    was  an  action  of    assumpsit   brought  ^^JJJjJJ 
-L    against  the  defendant,  who  had  ^p  tenant  able  to  ceDerai 
fhnn  year  Id  year  to  theiplsintiffj.for  djlapi(;tet|pns  ^CSmAto^ 
And  injury  to  t the  pi^mises  recently  mjus  pcca- j^J^iSSf^ 
pation.      The  dedaoatiiMi  staUd^  .(twit:  ip  .€0|^-  M^^XSn. 
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V. 

Mather.. 


deration  that  the  defendant  had  become  and  was 
tenant  to  the  plaintiff  of  a  certain  messuage^  &c. 
he  undertook  to  keep  the  same  in  good  and  tenant* 
able  repair ;  to  uphold  and  support^  and  to  deliver 
up  the  same  to  the  plaintiff  at  the  expiration  of  his 
term^  in  the  condition  in  which  he  received  it. 


It  appeared  that  the  defendant  had  occupied  the 
house  about  three  years  at  a  rack  rent.  It  was  in 
good  repair  when  he  entered  it ;  but^  upon  quitting 
possession^  he  had  in  some  degree  damaged  the 
ceilings  the  walls^  and  other  parts  of  the  house^  by 
removing  the  shelves  and  fixtures^  and  had  not  left 
the  house  in  a  good  tenantable  condition.  The 
plaintiff  had  been  put  to  some  small  expence  in  re* 
fitting  it  for  the  occupation  of  a  new  tenant.  The 
plaintiff  gave  no  other  evidence  than  the  occupation 
of  the  premises  by  the  defendant. 

LenSy  Serjeant^  for  the  plaintiff^  contended^  that 
there  was  a  general  assumpsit  in  law^  founded 
in  the  relation  of  landlord  and  tenant^  that  the 
latter  should  keep  the  premises  in  tenantable  con- 
dition; and  that  this  obligation  attached  upon  a 
tenant  from  year  to  year^  or  a  tenant  at  will. 
He  relied  upon  Ferguson  v.  Black.  2  Esp.  N.  P. 
590. 

Best,  seijeant^  contrh.  The  declaration  states 
the  implied  assumpsit  in  terms  too  large.  This 
is  an  extensive  obligation^  which^  in  the  absence  of 
a  specific  contract^  does  not  result  from  the  relation 
of  landlord  and  tenant  An  implied  promise  to 
conduct  himtdf  as  a  good  tenant  is  very  different 


TRINITY  TERM,  b&  GEORGE  III.  9 

from  an  implied  promise  to  keep  premises  in  re*       1815« 

pair,  to  uphold  and  maintain  them,  and  to  surren-  \^^^^^^ 
der  them,  at  the  expiration  of  the  tenancy,  in  that  9, 

condition.  Mathee. 

GiBBS,  C.  J. — I  am  of  opinion  that  the  plaintiff 
is  not  entitled  to  recover.  He  has  laid  his  ground 
too  broadly.  The  defendant  is  answerable  to  some 
extent,  but  not  to  the  extent  stated  in  the  decla- 
ration. Can  it  be  contended  that  a  tenant  at  will 
is  answerable  if  premises  are  burned  down — would 
he  be  bound  to  rebuild  if  they  became  ruinous  by 
any  other  accident?  And  yet,  if  bound  to  repair 
generally,  he  might  be  called  upon  to  this  extent. 
He  is  bound  to  use  the  premises  in  a  husbandlike 
manner ;  the  law  implies  this  duty  and  no  more. 
I  am  sure  it  has  always  been  holden  that  a  tenant 
from  year  to  year  is  not  liable  to  general  re- 
pairs. 

Plaintiff  nonsuited. 

Lens,  seijeant^  and  Statdey,  for  plaintiff. 

JBe9t,  Serjeant,  for  defendant. 

[AUornies,  Geldmrd  and  WeUt.^ 


The  Lord  Chief  Justice  cited  lord  and  tenant  is  a  sufficient 

a  MS.  case,  on  the  Western  consideration  for  the  tenant's 

Circnit,  in  which  Mr.  Justice  promise  to  manage  a  farm  in 

Bvlbr  had  expressed  the  same  a  husbandiike  manner.  Powky 

opiaioii.  T.  Walker.  5  Term  Rep.  373.' 

The  fliero  relation  of  Uii%  Although  an  action  on  the 


to 
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9. 

Mather. 


case  may  be  maiotained  against 
a  tenant  for  commissiye  or 
wilfal  waste,  no  action  can  be 
maintained  for  permissiTe  waste 
only.  Gibson  v.  fVells.  1  New 
Rep.  ^91.  In  this  case,  Sir 
James  Mansfield^  C.  J.  says, 
^^  There  is  no  doubt  but  an 
action  on  the  case  may  be 
maintained  for  wilful  waste ; 
but   at  common   law,  if  any 


part  of  the  premises  are  suf- 
fered to  bo  dilapidated,  it 
amounts  to  permissiYe  waste; 
and  if  this  action  be  maintain- 
able, such  an  action  might  be 
brought  against  a  tenant  at 
will,  who  omitted  to  repair  a 
broken  window.  I  think  this 
action  is  an  innoTation,  and  I 
am  not  disposed  to  encou* 
rage  it." 


Jane  15. 


Spratley  v.  Sir  H,  Wilson,  Knt. 


Quasrejwhe.  fTlROVER  for  a  watch  :  plea,  the  general  issue, 
chattel,  not  in  -*-  The  defendant  was  the  executor  of  a  gentle- 
of^he^onorat  man  of  the  name  of  Wright^  who,  in  his  life-time^ 
^TfS^t  had  lodged  with  the  plaintiff.  The  day  imme- 
*^i^Th*e'ro-  ^*^t^'y  preceding  his  death,  whilst  the  plaintiff 
perty  tiierein, '  was  at  his  bed-side,  he  said  to  her,  *'  I  have  left 

as  to  entitle  i  ■»--       »*  ^.       .  /»       i 

the  donee,  who  a  watch  at  Mr.  R 'Sy  at  Charmg-cross  ;  fetch 

tained^poMes.  it  away,  and  I  will  make  you  a  present  of  it." 
SS'^"r^'  The  defendant  had  obtained  the  watch  after  the 
SStoJVf  the*"  ^^^^^  ^^  M"**  Wright,  and  this  action  was  brought 
^**5?V     . .    to  recover  it. 

If  A.  on  his 
death-bed,  de- 
sire B.  to  call  .  1.  f  1    .       .«•         !•     1 

at  a  certain  Best,  Serjeant^  for  the  plamtiff»  rehed  on  a  pass- 

Fetch  a^y  a  age  in  Brookes'  Abridgment — Trespass,  303,  in 
i^^hewSf'  which  it  is  stated,  if  A.  give  a  thing  to  B.,  which 

then  make  her ' 

a  present  of  itf  bat  no  poRsession  is  resamed  by  A.  and  no  delivery  made  to  B.  Qosere, 

if  this  would  brstod  aa  a  doMrfitmoiiit  cmm. 
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18  at  York,  and  a  stranger  take  it^  B.  may  maintain       }^^ 
trespass  for  it     He  took  the  distinction  :  if  a  man 
be  in  possession  of  a  watch  at  the  time  he  gives  it^ 
unless  he  hands  it  over,  it  will  not  pass  to  the  donee.      Wimok. 

Lens,  Serjeant,  contra.  In  the  case  in  Brookes, 
trespass  might  well  be  maintained,  because  trespass 
can  be  maintained  upon  a  special  property  against  a 
wrongdoer  ;  but  the  case  does  not  go  to  the  extent, 
that  the  original  owner,  or  those  who  represent  hifii, 
might  not  reclaim  the  gift  by  an  action  of  trover. 

Upon  further  enquiry  it  appeared,  that  at  the 
time  of  the  gift,  Mr.  Wright  was  sensible  of  ap* 
proaching  death. 

GiBBs,  C.  J. — I  "will  not  determine  whether  a 
personal  chattel  can  pass  by  this  mode  of  gift. 
It  is  not  necessary  to  the  present  question.  But  is 
not  this  good  as  a  donatio  mortis  causa  ?  The  donor 
has  the  apprehension  of  death  upon  his  mind :  I  am 
inclined  to  think  it  good  upon  this  ground.  It  is 
not,  however,  a  case  of  frequent  occurrence. 

His  Lordship  directed  the  Jury  to  give  a  verdict 
for  the  plaintiff,  and  gave  the  defendant's  counsel 
leave  to  move,  if,  upon  inrjuiry,  they  thought  there 
was  any  thing  in  the  case. 

Best,  seijeant,  and  Ji.  Pollock,  for  plaintiff. 

Lens  and  Co]^,  «eijeants^  for  the  defendant. 
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Spratlbt 
WiLBoir. 


Thb  case  was  not  after- 
wards moTed. 

The  passage  io  Brookes' 
Abridgment  is  as  follows:— 
If  the  owner  of  gopds,  which 
are  at  York,  giTe  them  to  J.  S. 
who  at  the  time  of  the  gift  is 
in  London,  and  before  J.  S. 
haye  obtained  the  actual  pos- 
session of  the  goods,  a  stranger 
takes  them,  J.  S.  may  maintain 
an  action  of  trespass  against 
the  stranger ;  for  by  the  gift 
he  acquired  a  general  property 
in  the  goods.  Bro.  Tresp.  303. 
Latch.  214.  But  there  is  no 
case  which  goes  to  the  extent 
of  stating,  that  the  donor,  or 
his  representatives,  might  not 
retract  a  gift  unaccompanied 
with  possession. 

A  true  and  proper  gift  Is  al- 
ways accompanied  with  deli-' 
Tery  of  possession,  and  takes 
effect  immediately ;  as  if  A. 
giTes  to  B.  100/.  or  a  flock  of 
sheep,  and  puts  him  in  posses- 
sion, it  is  then  a  gift  executed 
in  the  donee ;  and  it  is  not  in 
the  donor's  power  to  retract 
it;  though  he  did  it  without 
conrideration  or  recompence. 
Jenk.  100.  Unless  it  be  pris- 
judicial  to  creditors,  or  the  do- 
nor were  under  any  legal  in- 
capacity; or  if  he  were  drawn 
in,  circumTented,  or  imposed 
upon.  But  if  the  gift  do  not 
take  effect  by  delirery  of  im« 
■mmIw»^  iinsifliMirini  it  is  then 


not  properly  a  gift,  but  a  con- 
tract, which  wanting  the  natu- 
ral equivalent  or  correiatiTe,  a 
good  consideration,  the  donor 
cannot  be  enforced  to  per- 
form it. 

The  donaiio  causa  moriity  a 
title  of  the  Roman  law,  is  a 
gift  by  a  person,  believing  him- 
self to  be  at  the  point  of  death, 
to  the  donee,  conditional  upon 
the  death  of  the  donor ;  that 
is  to  say,  if  the  donor  die,  the 
donee  is  to  take  it  in  pre- 
ference of  any  other.  If  the 
donor  recover,  the  donation 
does  not  so  much  rerert,  as 
not  i>ass.  According  to  the 
best  commentators  on  the  Ro- 
man law,  it  is  not  an  essential 
part  of  this  form  of  gift,  that 
the  donor  should  be  actually 
in  a  state  of  dying ;  it  is 
enough,  says  Vinrnus^  if  he  be 
moTed  to  it,  $ola  cogitaiione 
mortaUtatia^  e»  $orte  humana. 
But  it  is  essential  that  the  do- 
nor should  express  the  condi- 
tion of  the  gift  not  passing 
whilst  he  lives;  otherwise  it 
would  be  a  donation  of  another 
kind ;  namely,  a  donatio  inter 
vioos.  The  best  authorities  in 
our  law,  in  adopting  the  Ro- 
man title,  have  adopted  with  it 
the  aboTO  large  interpretation 
of  the  commentators ;  extend- 
ing the  title  and  the  legal  qua* 
lities  of  it,  io  the  general  con- 
dderation  of  mortality.    Sm 
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IS 


f .  Cktfmamj  %  Bro.  C.  R.  619. 
Bat,  beiDg  a  gift,  there  mnit 
be  ao  actual  deliyerj  hj  the 
dooor  in  his  life-time.  Hedg€9 
f.  Hedges^  Free,  in  Oianc. 
Lord  Co wper's  expretsion  was, 
^  giTes  with  his  own  hands/' 
Shargold  t.  Shargold,  2  Ves. 
431.  «<  The  deliTery  mnst  be 
actnal;  a  symbolical  delirery 
will  not  do."  Thus  a  deli- 
Teiy  of  receipts  for  S.  S.  Ann. 
Bide  in  the  donor's  last  ill- 
ness, and  express^  in  con- 


templation of  death,  was  hM 
bj  Lord  Hardwicke  not  to  be 
a  good  donatio  mortis  causa. 
S.  C.  The  donee  mnst  hare 
immediate  possession  of  the 
gift,  and  uncontronled  domi- 
nion oyer  it.  Per  Lord  Ken* 
yon  J  C.  J.  HawkinsT*  BtewUi^ 
2  Esp.  663.  Ace.  Smith  r. 
SmUh^  ^Strange 995. 

Gifts,  inany  form,  are  jnstljr 
not  in  faTour  with  the  Englidi 
law;  being  necessarily 'tagne, 
and  too  much  open  to  fraud* 


1815. 


Spratuct 
Wilson. 


ADJOURNED  SITTINGS  AFTER  TRINITY  TERM, 
55  GEO.  IIL  IN  LONDON. 


Back  and  Another^  Assignees  of  Burrouoh  and 
Wynne  v.  Gooch. 


June  f  S. 


rilHIS  was  an  action  brought  to  recover  a  sum 
-^  of  money  which  the  plaintiffs  contended  the 
defendant  had  received  from  the  bankrupts  pre- 
vious to  their  bankruptcy^  in  fraudulent  preference 
<^  the  other  creditors. 

The  act  of  bankruptcy  and  the  petitioning  cre- 
ditor's debt  were  disputed. 

The  alleged  act  of  bankruptcy  was  an  assign- 
ment made  by  the  bankrupts^  bearing  date  the 

<wi— inioBy  m  to  estopped,  and  harinff  assented  to  the  deed,  thoogh  hit 
ftybecnBottetitspaf  aa  act  ef  baiikraptcy« 


If  thepetitioDr 
io^  creditor  be 
privy  and 
assenting  to 
the  ezecation 
of  a  deed  by 
traders,  by 
which  they 
make  an  as- 
sigament  of  aU 
their  property, 
though  SQch 
assignment  be 
frandolent, 
and  an  act  of 
bankmptCT, 
upon  which 
other  credi- 
tors, not  priyy 
and  assenting, 
vaysaeovta 
didJMtexecata 
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1815.       13th  June,  1813,  of  all  their  property  to  trustees 

""l^^^J^  for  the  interest  of  their  creditors ;  in  which  deed 

Another     was  contained  a  provision,  that  unless  all  their  cre- 

^*         ditors,  whose  debts  respectively  amounted  to  30/., 

should  come  in  under  the  terms  of  the  deed  by  the 

10th  of  January,   1814,  the  deed  should  be  void. 

The  bankrupts  themselves  had  executed  the  deed  ; 

but  the  trustees  had  not  executed  it,  nor  was  it 

signed  by  any  creditor. 

It  appeared  that  the  petitioning  creditor,  toge- 
ther with  other  creditors  of  the  bankrupts,  had  em- 
ployed an  attorney  in  the  country  to  bring  actions 
against  them  ;  and  the  country  attorney  employed 
an  agent  in  London,  with  whom  the  bankrupts 
were  in  negotiation  for  the  arrangement  of  their 
affairs.  The  proposal  of  the  deed  of  assignment 
originated  in  communications  between  the  London 
agents  and  the  bankrupts.  The  petitioning  credi- 
tor knew  of  the  assignment  which  the  agents  were 
preparing,  and  he  frequently  called  whilst  it  was 
in  progress,  and  expressed  no  disapprobation. 
When  it  was  executed  by  the  bankrupts,  he  recom- 
mended a  person  to  the  trustees  to  take  possession 
of  the  stock  of  the  bankrupts,  but  he  did  not  exe- 
cute the  deed  himself. 

The  Solicitor  Gfineral  and  Onslow  Serjeant,  for 
the  defendant,  contended  that  this  was  no  act  of 
bankruptcy.  It  is  true  the  bankrupts  convey  by 
this  deed  all  their  property  to  trustees ;  but,  in 
order  to  constitute  an  act  of  bankruptcy,  such 
conveyance  must  be  an  operative  and  valid  assign- 
ment ;  that  is  to  say,  the  property  must  pass  out 
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of  the  bankrupts  and  vest  in  other  persons^  sub-  J^^i: 
Ject  of  course  to  be  impeached  upon  the  principles 
of  the  bankrupt  laws ;  but  in  every  other  point  of 
view  it  must  be  a  valid  assignment.  There  were 
tb*^e  parties  to  this  deed:  Ist^  the  bankrupts; 
2d^  the  trustees ;  3d,  the  creditors.  It  is  executed 
by  the  bankrupts^  but  it  is  not  executed  by  the 
trustees^  nor  is  it  signed  by  any  of  the  creditors ; 
but  the  deed  contains  covenants  on  the  part  of  the 
trustees  which  are  a  consideration  for  the  assign- 
ment  made  by  the  bankrupts.  Till  the  trustees^ 
therefore^  execute  the  deed^  the  conveyance  is  only 
in  fieri  ;  it  is  the  inception  of  an  assignment,  and 
nothing  more.  When  the  trustees  execute  the 
deed  it  is  operative^  though  no  creditor  come  in. 
This  case  falls  within  the  principle  of  Bamford  v. 
Baron,  2  Term  Rep.  594.  A  creditor  who  exe- 
cutes a  fraudulent  deed  of  assignment^  which  con- 
stitutes an  act  of  bankruptcy,  cannot  avail  himself 
of  such  aKsig^ment  as  an  act  of  bankruptcy.  It  is 
an  estoppel  to  him  ;  any  other  creditor  may  insist 
upon  it  as  an  act  of  bankruptcy,  but  he  \%particep9 
crinnnis ;  he  induces  the  act,  and  it  is  the  policy 
of  the  law  to  prevent  a  person  who  tempts  the 
bankrupt  to  commit  an  offence  from  setting  it  up 
as  an  act  of  bankruptcy. 

Lem,  seijeant^  and  Spankie,  contri. 

This  case  does  not  fall  within  the  principle  of 
Bantford  v.  Baron.  That  case  vms  determined  on 
the  ground  that  the  party  executed  the  deed^  and 
having  become  a  party  to  the  instrument,  it  was 
not  ^011  to  htm  to  impeach  it.    The  asaeot  to  tibe 
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ISIS.       deed  is  nothing ;  it  is  the  execution  of  it  which 
^^^^^^"^^  estops  the  party,  and  prevents  his  setting  it  aside. 
Another     ^^^  '™®  grOund  is,  not  that  he  tempts  the  trader 
V.         to  commit  an  act  of  bankruptcy,  but  that  he  shall 
GoocH.     j^^j  |jg  permitted  to  set  up  as  fraudulent,  a  deed 
which  he  himself  executes.     With  respect  to  the 
objection  that  the  trustees  did  not  execute  the  deed, 
they  insisted,  that  their  formal  execution  was  im- 
material, inasmuch  as  they  acted  upon  it. 

GiBBs,  C.  J. — Following  up  the  principle  of 
Bamford  v.  Barony  I  am  of  opinion  that  the  pe- 
titioning creditor  cannot  avail  himself  of  the  exe- 
cution of  this  deed  as  an  act  of  bankruptcy.  The 
deed  is  a  conveyance  of  all  the  property  of  the 
bankrupts  to  trustees,  and  such  a  deed  is  void  in 
law,  upon  this  principle,  that  it  takes  the  affairs  of 
the  trader  out  of  his  own  hands  and  commits  them 
to  the  management  and  controul  of  other  persons. 
-  The  law  will  not  permit  this  to  be  done  with  a 
view  to  defeat  the  operation  of  the  bankrupt  laws. 
Such  a  deed,  therefore,  cannot  stand.  Many  acts 
done  by  a  trader  are  void,  which  are  not,  therefore, 
acts  of  bankruptcy.  If  a  trader  deliver  over  all 
his  goods  to  trustees  hy  parole,  such  a  delivery  will 
be  void  upon  principle  ;  but  it  is  no  act  of  bank- 
ruptcy, because  it  is  not  within  the  words  of  the 
statute  1  James  1.  c.  15.  The  statute  intends  a 
fraudulent  conveyance,  and  it  is  because  the  con- 
veyance is  fraudulent  that  it  constitutes  an  act  of 
bankruptcy.  But  the  law  says,  that  it  cannot  be 
insisted  upon  as  fraudulent  by  those  who  assent  to 
it.  A  creditor,  not  privy  or  assenting,  may  sue 
out  a  commission  upon  it;  but  none  can  do  it  but 
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those  a^inst  whom  the  deed  is  fraudulent.  The  1815. 
principle  of  Bamford  v.  Baron  was  this,  that  those 
who  assent  to  a  deed  shall  not  be  permitted  to  im* 
peach  it  as  fraudulent^  and  if  not  fraudulent^  it  is 
no  act  of  bankruptcy.  I  say  nothing  as  to  the  ob- 
jection that  the  trustees  did  not  execute  the  deed. 
It  is  besides  the  present  question;  but  the  peti- 
tioning creditor  having  assented  to  that  deed  as 
far  as  it  wcnt^  cannot  now  object  to  sucli  deed  as 
fraadulent. 

Plaintiffs  nonsuited. 

Lens,  Serjeant^  and  Spankie,  foi  plaintiffs. 


y 


The  SoUcUar  General  and  OttkUm,  Serjeant^  for 
defendants. 

[AttonuM,  WiMduM  and  HoOMooy.— il66o<M 


Sach  estoppel,  it  seems,  ap-  signmeDt  by  partners,  by  deed, 
plies  only  to  the  petitioning  of  all  their  property,  in  trust 
creditor,  4  East,  235.  There-  for  their  creditors,  with  a  pro* 
fore,  if  a  commission  be  sued  tiso  to  be  ▼oid,if  all  their  ere* 
oof  npon  snch  a  deed,  upon  ditors  for  above  %U.  should 
the  petition  of  a  creditor  who  not  execute,  or  a  commission 
has  not  concurred  in  it,  and  of  bankrupt  should  issue  with* 
who,  together  with  others  who  in  a  certain  time,  is  an  act  of 
had  conenrred  in  it,  was  chosen  bankruptcy.  Button  ▼.  Afor- 
aasign^e,  it  is  uo  objection  to  rison,  1  Rose.  Cases  in  Bank* 
an  action  brought  by  them,  as  ruptcy,  ^13.  And  such  a  deed 
assignees,  that  some  of  them  is  operative,  though  it  con- 
had  concurred  in  such  deed,  tained  a  proviso  to  be  void  if 
Tqfendall  and  others  v.  the  trustees  think  ^t.  4  East, 
Bm-gesj  4  East,  930.    An  as-  230. 

Vol.  I.  C 
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June  24.  WiTHERs  and  Others  v.  Lys  and  Another. 

An  order  sent  f  ■  ^HIS  was  an  action  of  trover  brought  to  reco- 

by  the  vendor       I  ^-x        i*  • 

to  the  wharf.     "^^    ver  a  quantity  of  rosin. 

Inger  to  deli- 
ver the  goods 

iI?wfficleSt*to  The  plaintiffs  had  sold,  through  the  medium  of 
pass  the  pro-  their  broker,  thirty  tons  of  rosin  to  one  Bromer, 
▼endee,pro.     before  his  bankruptcy.     The  broker's  note  was  as 

Tided  nothing    !•  ii^^^,  . 
remains  to  be     lOllOWS  . 
done  but  to 
nake  the  deli. 

very;  but  If        «  Messrs.   Withers  and  Co.   Sept.  2d,  1812.— 

•1^  ikuig  re-  '      ^  . 

main  to  be  I  have  this  day  sold  to  David  Bromer  thirty  tons 

ample,  weig^  of  London  made  vosin,  more  or  less,  at  ISs.  per 

propel dMs  cwt.  lying  in  mats  at  the  wharf  of  Lya  and  Co. 

tte  ^t  "**  payment  by  a  bill  at  six  months."— Signed  by  the 

stoppage  in  broker. 

transitu  is  not 
defeated,  till 

On  the  21st  of  September  the  plaintiffs  sent  an 
order  to  the  defendants,  who  were  wharfingers  (and 
which  order  they  entered  in  their  books)  to  weigh 
and  deliver  the  rosin  ;  upon  which  they  gave  no- 
tice to  Bromer  that  they  had  received  such  order 
.  from  the  plaintiffs.  Shortly  afterwards  Broiner 
became  insolvent,  and  the  rosin  still  lying  at  the 
wharf,  the  plaintiffs  gave  them  notice  not  to  deli- 
ver it.  No  bill  of  exchange  had  been  given  by 
Bromer. 

The  question  was,  whether  delivery  had  taken 
place.  There  had  been  a  suit  in  Chancei;y  rela- 
tive to  the  property,  and  the  Master  of  the  Rolls 
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bid  adyised  an  action^  and  recommended  the  case       1815. 

to  be  tried  upon  admissions.  ^^%^^ 

Wither* 

The  Selieitor  General  and   Taddy,  for  the  de-        Lts/ 
fendants^  contended^  that  in  the  present  case  the 
property  passed  to  Bromer,  and  that  the  pbintiff^/ 
the  vendors^  had  lost  their  right  of  stoppage  in 
transitu.     When  the  order  was  sent  to  the  wharf- 
ingers^ and  they  entered  it^  the  property  was  im- 
mediately   diyested   oat   of  the   plaintiffs.     It  is 
true,  indeed^  that  the  order  was  to  weigh  and  de- 
Hrer^  &c.    But  this  would  not  bring  the  case  within 
the  principle  of  those  cases^  which  had  been  decided* 
upon  the  ground  that  weighing  was  necessary^  in 
order  to  ascertain  and  distinguish  the  quantkieif 
which  the  vendee  claimed.  Here  the  rosin  waf^lyifig 
in  mats ;  it  had  been  sold  a8  thirty  tons^  more  or 
less.    The  weighings  therefore^  was  not  necessary 
to  constitute  the  delivery,  because  the  mats  were 
to  be  delivered,   whether  they  contained  more  of 
kss.     It  did  not  appear  that  more  than  thirty  tons 
WMe  in  the  possession  of  the  wharfingers.     The 
contract  passed  the  whole  of  the  rosin ;  though  of 
coarse,  tiD  the  rosin  was  weighed,  ft  was  uncer- 
tain for  what  sum  the  bill  of  exchange  was  to  be 
drawn.      They  submitted,  moreover,  that  iti  the 
present  case  a  question  might  arise^  and  had  indeed 
been  lai^ely  discussed  in  Chancery,  on  the  statute 
of  1  James  1.     Was  not  this  rosin  in  the  visible 
ownership  and  disposition  of  the  banl^rupt  ? 

GiBMSy.C.J.-^l  qomider  this  case  jas  having ^r 
fca^  been  ideiwkd  jn  principle^  ^Jboth  in  the  King^lft 
8ench«itf  Gomttrtki  Pl«bs ;  and  whiatever  dii(^rence 

CS 
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1815.  there  may  be  between  those  cases  and  the  present^ 
there  is  no  essential  distinction.  The  principle  upon 
which  both  courts  have  decided  is  this,  that  the 
order  sent  by  the  vendor  to  the  wharfinger  to  de- 
liver the  goods^  is  sufficient  to  pass  the  property  to 
the  vendee,  provided  nothing  remains  to  be  done  but 
to  make  the  delivery.  If  it  be  necessary  by  the  terms 
of  the  contract,  or-  by  the  order  to  the  wharfinger, 
that  any  thing  should  be  done  previous  to  the  de- 
livery, the  transfer  is  not  complete  till  th/it  thing 
be  done.  It  is  impossible  to  say,  in  the  present 
case^  that  something  was  not  to  be  done.  The 
order  was  to  weigh  and  deliver ;  that  act,  there- 
fore, which  was  to  precede  delivery,  not  having 
taken  place,  the  property  did  not  pass  to  Bromer. 
The  statute  of  James  the  First  has  no  application 
in  the  present  case.  The  delivery  not  being  per- 
fected, it  is  impossible  to  say  that  the  goods  were 
in  the  visible  ownership,  or  under  the  order  and 
controul  of  the  bankrupt. 

Verdict  for  defendant. 

Vaughan  and  Blossett,  serjeants,  for  plaintiffs. 

.    The  Solicitor  General  and  Toddy ^  for  defendants. 

{Attorneys,  Chsrchy  and  TmUn$m  ind  Co.] 


The    right   of  stoppage  m  the  Courts  of  Law,  as  a  merely 

tramUu  has  been  largely  in-  equitable  right ;  but  is  justly 

terpreted  by  receot  decisions,  adopted  as  within  the  spirit 

It  is  DO  longer  .TigUantly  guard-  and  principle  of  the  common 

ed,  and  jealously  •dmittedji  by  law.    It  is  a  principle  Of  law^ 
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tbat  the  sale  of  goods  passes 
tfiem  by  force  of  the  contract^ 
ind  deUrery  is  Dot  necessary  to 
tocoroplisb  the  title  of  the  ven- 
dee against  any  but  the  yendor. 
Whilst  die  goods  remain  in  the 
hands  of  the  Tendor,  he  has 
a  lien  opon  them  till  he  is  paid. 
Oar  oldest  law  books^  follow- 
ing therein  the  letter  of  the 
riril  law,  consider  the  pay- 
ment of  the  price,  (day  not 
beiog  given)  as  a  condition 
precedent  implied  in  the  con- 
tract of  sale.  Ilob.  41.  But 
prerioos  to  the  actual  delitery, 
or  what  is  equivalent,  the  law 
iTsils  Itself  of  every  circum- 
stance to  put  the  unpaid  ven- 
dor in  the  repossession  of  his 
property,  upon  the  insolvency 
of  the  vendee.  The  vendor, 
therefore,  has  a  right,  for  just 
cause,  to  retract  the  intended 
dflWery,  and  to  resume  pos- 
session of  his  goods  by  any 
means  not  criminal.  The  civil 
law,  with  respect  to  the  right 
of  lien  on  goods,  extends  far- 
ther than  the  law  of  England; 
by  which,  as  we  have  above 
suted,  the  lien,  giving  the 
right  of  stoppage  in  iransUuy 
is  gone,  where  possession  ac- 
tual or  constructive  has  been 
taken ;  but  the  lien  of  the  civil 
Uw  prevailed,  eren  against  ac 
toal  possession .  Quod  vendidi 
non  a!Mer  fit  accq[fientii  quam 
ri  out  prethim   nobii  soluium 


sit,  aM  satis  eo  nomine  fidum^ 
vel  etiam  fdem  hdbuerimus^ 
emptori  sine  ulla  saiis/aciione* 
Dig.  lib.  )S.  ta.  \.l.  19. 

There  is  a  difference,  how- 
ever, between  this  right,  and 
the  right  to  rescind  the  con- 
tract :  the  former  may  be  ex- 
ercised by  the  vendor  against 
the  will  of  the  vendee;  the 
latter  rec^uires  the  consent  and 
concurrence  of  both  parties. 
To  assist  the  equity  of  this 
right,  the  cases  turn  on  very 
nice  distinctions.  The  first 
consideration  will  be,  by  whom 
this  right  may  be  exercised. 
3d,  Under  what  circumstances, 
after  the  goods  have  passed 
out  of  the  possession  of  the 
vendor.  3d,  What  shall  defeat 
the  right. 

/• — B^  whom  this  Hghi  may  be 
exercised. 

1st,  The  vendor,  though  he 
purchase  the  goods  of  another 
for  commission,  may  stop  them 
in  transitu.  3  East,  93.  So, 
the  consignor  of  goods  for  sale, 
on  the  joint  account  of  himself 
and  the  consignee,  in  the  event 
of  the  insolvency  or  bankruptcy 
of  the  latter.  6  East,  371. 
But  the  mere  surety  for  the 
payment  of  the  price  by  the 
vendee,  though  he  may  have 
accepted  bills  drawn  upon  him 
by  the  consignee  for  that  pur- 
pose, cannot.  1  B.andP.  563« 
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If  goods  be  seat  by  order  of 
the  consignee,  at  his  account 
and  at  his  risk,  and  the  con- 
signor draws  bills  of  eichange 
on  him  for  the  price,  and  in- 
dorses and  transmits  the  bills 
of  lading,  the  consignor  can- 
not take  possession  of  the 
goods  at  the  place  of  destina- 
tion, and  insist  upon  imme- 
diate payment  as  the  condition 
of  delivery;  the  consignee 
being  willing  to  accept  the 
bills,  and  not  having  failed  in 
his  circumstances.  fValleif  t. 
Montgomery,  3  East,  585. 
In  the  case  of  the  Constantia^ 
6  Rob.  521,  after  a  review  of 
the  law  upon  the  subject,  both 
of  the  general,  civil  law  of 
Europe,  and  with  reference  to 
the  municipal  law  of  {Nirticu- 
lar  countries,  Sir  William 
Scotij  lays  it  down  as  the  re- 
sult of  the  cases,  and  as  an 
exposition  of  the  principles  of 
the  mercantile  law,  ^^  that 
persons  having  accepted  orders, 
and  made  a  consignment,  have 
not  a  right  to  vary  the  con- 
signment, except  in  the  sole 
case  of  insolvent^*  The  alte- 
ration may  be  made  provision- 
ally, without  actual  insolven- 
cy; but  if  the  insolvency  do 
not  take  place,  the  act  which 
has  been  done  is  a  mere  nullity, 
and  the  seller  has  exercised  a 
power,  to  which  the  law  does 
not  ascribe  any  legal  effect*'' 


If  a  sale  be  legalized  by  Ii-^ 
cense,  though  the  vendor  be 
an  alien  enemy,  he  may  stop 
in  transitu,  15  East,  41 9r 
So,  a  principal  may  stop  good» 
intramituio  his  fkctor,  though 
he  be  in  advance,  and  has  ac* 
cepted  bills,  and  paid  part  of 
the  freight.  3  T.  R.  119.  Bat' 
as  a  lien  once  parted  with  can- 
not be  revived,  a  factor  cannot 
stop  in  transitu^  having  parted 
with  the  possession.  1  East, 
4.  3  East,  100.  An  actual 
repossession  is  not  necessary, 
but  a  claim  and  endeavour  to 
get  the  goods  by  the  vendor  is 
sufficient.  2  B.  and  P.  462. 
But  the  bankruptcy  of  the  con- 
signee is  not,  of  itself,  a  coun- 
termand.    3  B.  and  P.  471. 

//. — Under  what  drcum^ 
stances  subsequent  to  the  con^ 
tracty  or  after  the  goods  have 
passed  out  of  the  possession 
of  the  vendor. 

I.  If  the  subject  of  the  sale 
be  in  a  mass  with  other  matter 
not  sold ;  for  example,  if  it 
be  part  of  a  liquid  contained 
In  a  vessel;  it  is  conceived 
no  delivery  short  of  the  ac- 
tual separation  will  defeat  the 
right  of  the  vendor.  13  East, 
626.  So,  if  goods  in  mass, 
previous  to  delivery,  are  to 
be  sorted,  numbered,  and 
weighed,  the  delivery  of  part 
from  the  mass  will  not  divest 
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llie  tight  of  stopping  tbe  re- 
■udod^r.     Harmon  t.  Meyety 
6  East,  614.     11  East,  210. 
Notwithstuidiiig  an  order  to 
delmr   ha^e  been    giTen    to 
tbe  wbarfingers,   and  entered 
in  tbeir  books.    2  M.  and  8. 
397.    So,  in  all  cases  wbere 
tbe  goods  are  not  in  a  deli« 
Terable  state,  and  fnrtber  acts 
are  necessary  to  be  done  by 
^  sener  to  make  them  so. 
Tbtts,  wbere  A.  contracted  to 
ssli  to  B.  fifty  bogsbeads  of 
ivgar,  called  double  loaves,  at 
lOOf.  per  cwt.  to  be  delirered 
free  on  board  a  particular  skip, 
and  B.  sold  to  C.  by  tbe  same 
description,  and  A.  assented  to 
tbe  re-sale,  the  sngar  not  haT- 
ing  been  delivered  or  re- weigh- 
ed, it  was  bolden  that  C.  conld 
Bot  recover  for   it  in  trover 
sgainst  A.,  tbe  first  vendor. 
Amtten  t.  Craoen^  4  Taunt. 
404.    The  case  oi  fVhitehouse 
T.  Frosty  12  East,  614,  may 
appear,  on  the  first  view,  in- 
consistent with   some  of  the 
propositions  stated  in  this  note, 
tod  at  variance  with  the  last 
esse;  but  a  closer  inspection 
will  warrant  tbe  principles  laid 
down,  and  reconcile  the  cases. 
(o  the  sale  of  the  oil,  in  fVhite^ 
house  V.  Frosiy  It  was,  from  tbe 
date  oi  tbe  contract,  to  be  at 
the  purchaser's  risk.  Next,  tbe 
qiecific  oil   was  in  existence, 
coQtained  in  a  particalar  place 


and  vessel  named;   Banerafi       1816. 
and  DuUony  the  original  ven-     Vii^V^/ 
dors,    bad    made  a  complete     Withsrs 
transfer  of  tbe  oil  to  tbe  Frosts^  *• 

the  first  vendees ;  they  (IX  and         ^^* 
&)  bad  received  tbe  price,  and 
executed  the  contract — as  be- 
tween thosc^  parties,  therefore, 
no  right  of  stoppage  in  tran^ 
sHu  could  exist. — ^When  the 
FVosia  sold  to  TWfirmcf  (whose 
Interests  tbe  plaintiffs  claimed 
as  assignees)  they  gave  an  order 
on  D.  and  B.  to  deliver  to  him : 
D.  and  B.  indorse  their  ac- 
ceptance t>n  this  order;  and 
thereby,  In  the  language  of  the 
Court,  ^^  attorn  to  tbe  sale, 
and- become  bailees  to  Towns^ 
eniL^^     Now,  although  some- 
thing  remained  to  be  done  be- 
tween Townsendy  and  D.  and 
B.  who  had  the  custody  of  the 
oil,  before  Townsend  could  be 
put  in  separate  possession  of 
the  part  sold ;  yet,  as  between 
Totensend  and  tbe  Frosts^  no- 
thing remained  to  perfect  tbe 
sale;    the  order  of  delivery 
being  simply  to  deliver*    D. 
and  B.,  therefore,  by  the  ac- 
ceptance of  the  order  having 
admitted  that  they  held  the 
oil  as  the  property  of  TWfir- 
endj  he  had  a  right  to  take  it 
without  the  interferenee  of  tbe 
Frosts,    In  a  word,  tbe  qoes* 
tion  was  between  different  par« 
ties. 
So,    In   Sh^hf   T,    Daaia 
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and  another,  5  Tannt.  617, 
where  ten  ton  of  hemp  out  of 
thirty  were  sold,  th^  order  was 
to  weigh  and  d^liter.  In  that 
case  the  Court  said,  "  If  any 
thing  remain  to  be  done  be- 
tween rendor  and  vendee,  it  is 
no  delivery/' 

So,  in  a  bargain  and  sale  of 
ten  tons  out  of  a  merchant's 
stock,  consisting  of  sereral 
large  quantities  of  oil,  in  divers 
cisterns,  in  diveis  places,  it 
was  holden  that  trover  would 
not  lie  for  it,  because  there 
was  no  separation  of  the  part 
sold  from  the  rest  of  the  stock ; 
because  the  contract  did  not 
attach  upon  any  particular 
parcel  of  oil ;  nor  had  there 
been  any  actual  delivery.  In 
this  last  case,  Ileaih  J.  said, 
<<  we  do  not  pretend  to  recon- 
cile Austen  j.  Craven  (which 
was  the  case  relied  upon  in  ar- 
gument) with  WhUehouse  v. 
Frost:'  WhUe  v.  WUks,  5 
Taunt.  177.  It  is  trusted  that 
the  attempt  made  in  this  note 
to  reconcile  the  cases,  upon  an 
investigation  of  the  principles, 
may  be  of  use  to  the  reader. 
3.  A  right  of  stoppage  may  be 
exercised  though  bills  be  given 
in  payment,  unless  expressly 
accepted  as  such.  7  T.  R.  64.* 
Sed  quwrey  if  before  the  right 
of  stoppage  m  transitu  in  this 
case  be  exercised,  there  should 
not  be  probable  grounds  for 


believing  that  the  bills  will 
turn  out  of  no  value.  Can 
it  bo  done  capriciously?  3. 
Possession  obtained  by  the 
consignee  before  the  vessel  has 
completed  her  voyage  will  not 
divest  the  right  of  stoppage  m 
transau.  1  Esp.  N.  P.  5242. 
4.  Nor  is  this  right  divested 
by  a  foreign  attachment  at  the 
suit  of  a  creditor  of  the  vendee. 
1  Camp.  282.  And  a  usage  for 
land  carriers  to  retabi  goods 
ae  a  security  for  a  general 
balance  of  accounts  due  from 
the  consignee,  will  not  divest 
this  right  of  the  consignor, 
upon  paying  the  carriage  of 
the  particular  goods  only.  S 
B.  and  P.  42.  5.  Goods  de^ 
posited  at  the  king's  ware- 
houses, on  their  arrival,  for 
the  duties,  under  26  6.  9.  c. 
59.  may  be  stopped  in  transiiUj 
though  they  have  been  claimed 
by  the  consignee.  2  Esp.  60.^. 
6.  So,  whilst  they  remain  in 
possession  of  the  carrier,  whe- 
ther by  water  or  land ;  also, 
whilst  they  are  in  any  place 
of  deposit,  until  they  arrive 
at  the  actual  or  constructive 
possession  of  the  consignee. 
3  T.  R.  466.  7.  So,  the  mas- 
ter of  a  ship  chartered  wholly 
by  the  consignee,  is  a  carrier 
in  whose  hands  they  may  be 
stopped.    3  East,  381. 
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IIL—fVhai  BhaU  defeat  tJUt 
right. 

IntheundenneDtioiied  cases, 
themctoai  or  rirtual  delifery 
being  complete,  and  the  con- 
tract execoted,  the  right  of 
stoppage  «Pi/riffif»fif  is  dirested. 

1.  Where  goods  are  delirer- 
ed  to  a  packer  appointed  by 
the  Tondee,  to  forward  to  any 
port  the  latter  may  appoint, 
snd  are  opened  and  examined 
by  the  vendee's  agent.  S  B. 
iod  P.  390.  5  East,  176.  % 
Where  a  ship  has  been  hired 
by  the  consignee  for  a  term  of 
years,  fitted  ont,  Tictualled, 
sod  manned  by  him,  his  pro- 
perty pot  on  board,  and  sent 
on  a  mercantile  adventure, 
delivery  of  goods  on  board  is 
eqoifalent  to  a  delivery  into 
bis  warehouse,  and  the  right 
of  stoppage  is  gone.  Fowler 
T.  M^Taggariy  citecl  7  T.  R. 
443.  3.  So,  del  if  ery  to  a 
warehouseman,  to  whom  the 
Tendee  pa^s  warehouse  rent, 
though  they  have  not  reached 
their  ultimate  destination.  3 
B.  and  P.  127.     14  East,  308. 

4.  .So,  if  the  vendor  receive  of 
the  vendee  warehouse  rent  for 
the  goods  remaining  in  the 
warehouse,  beyond  the  period 
at  which  they  ought  to  hare 
been  removed.     1  Camp.  452. 

5.  So,  where  with  the  privity 


of  the  vendor,  the  wharfinger 
in  whose  custody  the  goods 
are,  charges  the  vendee  with 
warehouse  rent*  2  Camp.  243. 

6.  So,  if  the  vendee  receire 
from  the  vendor  an  order  of 
delirery  which  he  lodges  with 
the  wharfinger,  though  no 
transfer  be  made  in  the  wharf- 
inger's books,  ibid,  profided 
nothing  more  is  to  be  done 
but  to  make  the  delivery; 
otherwise,  if  the  goods  are  to 
be  toeighedj    Sec,  vide  stqfra. 

7.  So,  the  change  of  mark 
from  A.  to  B.on  bales  of  goods 
in  a  warehouse,  by  the  direc- 
tion of  the  parties,  was  held 
by  the  House  of  Lords,  in  a 
modem  case,  to  operate  as  an 
actual  delivery.  Per  Lord 
Ellenborough,  14  East,  313. 

8.  In  the  same  manner,  when 
timber,  to  be  paid  (or  by  a 
bill  at  a  future  day,  is  marked 
by  an  agent  of  the  vendee, 
whilst  lying  at  the  wharf  of 
the  vendor,  with  his  concur- 
rence and  assent,  and  a  part 
delirery  is  made,  which  is  sent 
off  to  the  vendee's  order,  the 
right  of  stoppage  is  gone,  both 
as  to  that  part  delivered,  though 
it  should  not  hare  reached  its 
ultimate  destination,  and  as  to 
the  residue.  Ibid.  In  this  case 
it  is  to  be  observed  that  two 
things  concurred  to  direst  the 
right  of  the  vendor ;  a  part  de* 
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1815.  liTeiy,  and  a  mark  put  upon 
s^^V^^  the  timber  with  the  consent  of 
Withers  the  vendor.  9.  So,  the  mark- 
ing of  goods  by  purchasers  at 
the  time  of  the  contract  was 
held  to  take  the  case  out  of  the 
statute  of  fraud,  and  to  be  a 
delivery  and  taking  possession 
by  the  vendees.  1  Camp.  ^6. 
But  qutere  if  this  alone  would 
defeat  the  right  of  stoppage  trt 
iransUul  la  So,  apart  deli- 
very  under  a  bill  of  lading  to 
a  sub-vendee,  upon  the  arrival 
of  the  ship,  was  held  to  be 
equivalent  to  a  fiill  delirery. 
^  H.  B.  bOAs  1  N.  R.  69. 
Compare  this  case  with  Hmn^ 
son  V.  Meyer,  cited  nqfra.  6 
East,  614.  The  distinction 
seems  to  be,  that  in  the  former 
case  part  was  delivered  in  the 
name  of  the  whole,  and  no- 
thing remained  to  be  done  pre- 


vious to  the  delivery  of  the  re- 
mainder, but  the  mere  act  of 
delivery ;  whilst  in  Hanson  v. 
M^eVj  though  part  of  the 
starch  was  delivered,  the  un- 
deUvered  residue  was  yet  to  be 
weighed.  11.  So,  if  the  as- 
signee of  the  vendee  put  his 
mark  upon  the  goods  whilst 
they  are  at  an  inn,  in  their 
way  to  the  vendee.  3  T.  R. 
464.  Semblcj  such  inn  must 
be  their  ultimate  stage. 

How  far  the  assignment  of  a 
bill  of  lading,  by  the  consignee 
to  a  third  person,  defeats  or 
limits  the  right  of  the  con- 
.signor  to  stop  in  transitUy  vide 
Lkkbarrow  v.  Mason,  2  T.  R. 
63.  6£ast,  %.  36.  n.  Ne»^ 
som  V.  Thornton,  6  East,  17. 
Camming  v.  Brown,  9  East, 
506,  and  the  cases  there  cite4*> 


TRiNITT  TERM,  65  GEORGE  in.  27 

1815. 


Lewis  v.  Smith^  Enq.  Treasurer  of  the  West  India     Jmese. 
Dock  Company. 

TRO\ER.—Woodbridge  ^  Co.  had  imported     a  letter 
thirty  bags  of  coffee^  and  warehoused  them  Jis?  attorney 
in  the  West  India  Docks ;  they  sold  part  of  it  l^ofX' 
to  Cumming8  %  Co.  whilst  it  was  lying  in  the  S^^^cotT*- 
Docks;  and  Cummmga  ^  Co.  entered  into  a  con*  ny, ciaimiD^ 
tract  to  sell  it  to  the  plaintiff.     Lewis  had  pMl  smecoflS^hi 
Cummings  %  Co.  for  the  coffee^  and  the  present  o/t^Tc^^ 
action  was  brought  to  recover  the  value  from  the  S^V«^iii» 
Company,  who  detained  the  coffee  under  an  in-  '/^  he  was* 

^      ^^  instmcted  to 

demnity  from   Woodbridge  k  Co.  who  beinir  un-  takeiemimek- 

•.  -ju   J    4  ,  ..    .     .     ^    ..  ^  •nre8,ifltwere 

paid  had  stopped  it  m  transttu.  not  delivered 

forthwith,"  it 
not  a  notice 

By  the  39  G.  3.  c,  69.  s.  185,  the  Act  of  Parlia-  Sf  Jfe^meSfiw 
ment  which  incorporates  the  West  India  Dock  ofthes9G.s. 
Company^  it  is  enacted^  that  no  action  shall  be  theActwUch 
brought  against  the  Company^  without  giving  four-  ^^r(Som?^ 


ompany. 

teen  days*  notice^  in  writing,  of  such  action ;  and  S)ti^7if  1^* 
the  only  question  in  this  case  was,  whether  such  b^^J^"!^* 
notice  had  been  given.  tarerof  the 

"  Company? 

To  shew  a  compliance  with  the  requisites  of  the 
Act,  the  plaintiff^s  counsel  put  in  a  letter,  written 
by  his  attorney,  and  directed  to  the  secretary  of 
the  West  India  Dock  Company.  In  this  letter^ 
the  attorney,  in  the  name  of  the  plaintiff,  stated  his 
title  to  the  coffee  in  question,  and  made  a  regular 
demand  of  it ;  adding,  ''  that  he  was  instructed  to 
take  legal  measures  if  it  was  not  delivered  forth^ 
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1815.  with."  To  this  letter  an  answer  was  sent  by 
Messrs.  Kaye  fg  Co.  who  acted  as  attornies  for 
the  Company^  stating^  that  they  required  to  see 
the  necessary  documents  which  constituted  the 
plaintiffs  title^  before  they  could  advise  their  clients 
to  give  up  the  coffee.  About  three  weeks  after  the 
receipt  of  this  letter^  the  writ  was  sued  out. 

The  Solicitor  General,  Lens  and  Best,  Serjeants^ 
for  the  defendant^  objected^  that  the  letter  sent  by 
the  attorney  of  the  plairitiff*  was  no  notice  within 
tihe  Act  of  Parliament.  The  Act  directs  that  all 
jftoceedings  shall  be  against  the  treasurer  for  the 
time  being,  and  the  plaintiff*  has  elected  to  sue  the 
treasurer  in  the  present  action.  But  a  letter  to 
the  secretary  is  no  notice  to  the  treasurer ;  grant- 
ing that  the  letter  itself  was  the  proper  and  formal 
notice  required  by  the  Act,  which  they  contended  it 
was  not. 

yaughan  and  Pell,  Serjeants,  for  the  plaintiff*. — 
The  clause  does  not  direct  to  whom  notice  shall  be 
given.  It  may  be  given  to  any  servant  of  the 
Company.  But  the  answer  shews  that  they  have 
committed  the  business  to  their  solicitor^  which  is 
a  waver  of  all  objections  to  the  notice.  If  it  reach 
the  Company,  and  their  solicitor  answer  it,  it  is  suf- 
ficient. The  same  formal  notice  which  is  required 
by  the  24  G.  2.,  when  bringing  an  action  against  a 
magistrate,  cannot  be  necessary  in  the  present  case. 
The  letter  gives  the  requisite  information.  You 
have,  coffee  belonging  to  the  plaintiff*  in  your  pos- 
session ;  if  you  refuse  to  deliver  it  up  to  him,  he 
will  commence  legal  proceedings  against  you. 


Lewis 

V. 
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GiBBs^  C.  J. — ^This  is  an  objection  in  form,  but  I815. 
I  am  bound  to  take  notice  of  it.  The  Act  of  Par- 
liament directs  that  all  actions  shall  be  brought 
against  the  treasurer  of  the  Company.  I  do  not  Smith. 
consider  this  letter  as  a  proper  notice  of  action 
within  the  meaning  of  the  Act.  It  is  rather  a  com- 
munication of  courtesy.  It  leaves  it  open  to  con* 
jecture  what  legal  proceedings  were  in  contem- 
plation of  the  plaintiff^  and  against  whom  they 
were  to  be  brought.  The  answer  shews  that  it  is 
a  communication  of  this  kind.  The  solicitors  for 
the  Company  do  not  say^  we  will  appear.  They 
answer^  let  us  inspect  the  documents^  and  we  will 
then  determine  whether  we  shall  advise  the  Com- 
pany to  deliver  up  the  coffee  or  not.  This  is  not 
a  notice  of  action^  but  a  mere  communication. 

Plaintiff  nonsuited. 

Vaughan,  and  Pell,  seijeants^  and  Cormfn,  for 
plaintiff. 

SoUcitar  General,  Lens  and  Best,  Serjeants^  for 
defendant. 

CAttoniiM,  N^  and  H.  and  iUist  aad  0^.] 
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JIBIC38.  HucKs  and  Others  v,  Thornton. 

witoXrtyto  ACTION  on  a  policy  of  insurance  on  the 
chase  and  cap-  -^^  ship  Vtgilawl^  dated  August  19th,  1807 ;  to 
haTsomelpa-  commence  on  the  Ist  of  August,  1806;  lost  or 
on  boa?d?°lBy  not  lost ;  with  or  without  letters  of  marque ;  witfi 
SdnlJtai^^'*  liberty  to  chase,  capture,  and  man  {Maizes;  and  to 
P^^^^y  see  and  take  them  into  port,  &c.  The  loss  was 
rise  upon,  amd  alleged  to  be  by  the  barratry  of  the  roarhners,  &c. 
mvr^ith  tiie  The  ihip  left  England  in  I'SOd ;  she  was  licensed 
oneMUor, who  to  Bail  withoBt  couvoy ;  her  burthen  was  199  tons, 
^e  d^kt"  ^i*  10  ^ns,  and  24  men.  In  July,  1806,  she 
¥rfth  t{^*^°  had  been  reported  safe.  During  her  voyage  she 
Thecapuin  had  made  several  prizes,  and  a  short  time  before 
the  exception  the  loBS,  which  was  the  subject  of  the  present 
artpnt'on*^'^'  actiou,  shc  had  taken  a  Spanish  vessel.  Her 
tp^^s^  original  adventure  was  the  whale  fishery,  and  she 
ay  with  the  had  taken  one  whale  of  36  fmllons  :  but  she  had 

ip.    Upon  ,  ° 

loss  af-  latterly  desisted  from  this  part  of  her  adventure, 
b£n[d^  of  ^  and  was  principally  emj^^d  in  the  seal  fishery. 
Sur^f"'  In  the  autumn  of  1806,  she  had  on  board  some 
fefttothe*  Spanish  prisoners.  By  some  means,  which  did 
i^h^^  not  appear  in  evidence,  they  were  let  loose ;  they 
was  commit-     rosc  upou  the  crcw,  murdered  the  mate,  and  con- 

where  a  fined  the  Captain  and  sailors,  with  the  exception 
JdJn'th?***"  of  one  man,  whose  name  was  Brookson,  in  the 
^ISSe^Sd       steerage.      The  sailor,   who  was   left  at  liberty, 

seal  fishery. 

and  with  liberty  to  chase  and  capture  prizes,  is  insured  in  August,  1807,  with  a  retro- 
spect to  the  1st  of  Augutty  18f  6,  although  at  the  time  of  her  insurance  she  was  not  com- 
petent to  pursue  all  the  purposes  of  her  voyage,  her  crew  being  reduced  by  death  and 
casualties ;  if  she  had  a  competent  force  to  pursue  any  part  of  her  adventure,  and  could 
be  safely  navigated  home,  she  is  to  be  deemeil  sea-worthy. 

1 


away 

Shi] 

a 
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appeared  to  be  actings  in  confederaGy  with  the       isis. 

mutineers.     The  captain  and  crew,  with  the  ex-  ^"^"V^V^ 

ception  of  this  man,  were  put  on  shore  on  the   ^^d  ^era 

Spanish  main,  and  marched  up  to  Quito ;  and  the         v. 

mutineers  ran  away  with  the  ship      At  the  time  of  Thorotov. 

the  capture,  the  crew  was  reduced  to  nine  men  and 

a  boy.     It  was  in  evidence  that  the  crew  bad  suf-' 

fered  by  death  and  desertion  since  leafing;  Efig^ 

landy  and  that  at  the  time  to  which  the  insurance 

referred,  they  did  not  exceed  nine  men  and  a  boy, 

though  five  prisoners  were  on  board.    It  appeared 

that  the  prisoners  had  been   properly  confined, 

though  occasionally  suffered  to  come  out  for  air 

and  exercise.      It  was  in  evidence  that,  with  a 

crew  so  reduced,  it  was  impossible  to  pursue  the 

whale  fishery,  and  keep  a  proper  guard  over  the 

prisoners;  but  that  the  crew  was  sufficient  fov 

the  seal  fishery  and  other  purposes  of  the  voy-- 

age,  and  likewise  to  navigate  the  vessel  to  Eng* 

The  ^S&Ueitor  General,  Best,  seijeant,  and  Sptm- 
kie,  f(M*  the  defendant^  made  two  objections. 

1.  No  barmtry.  The  Spanish  prisoners  rose 
upon  the  crew  and  ran  away  with  the  ship.  The 
pkmtift  may  9(Hege  any  species  of  loss ;  they^ 
might  have  alleged  simply  that  she  was  taken  hy 
the  Spanish  prisoners.  They  have  chosen  to 
ascribe  the  loss  to  barratry.  If  Ike  orew  assisted 
the  prisoners  in  nemng  die  ship,  or  were  passive 
and  permitted  them  to  take  her,  that  would  be  bar- 
ratry:  b«t  the: present  eas^  aiforded  no  evidfence 
ofttiatiioYt.    Did  it  fnilew' tlMtt  Br()dkmn MtiB'ti! 
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nd  Othe 
Thorntok. 


1815.  mutineer^  because  not  made  a  prisoner  with  the 
rest  of  the  crew.  The  insurgents  might  want  an 
and  Others  English  sailor  to  navigate  the  vessel.  Nothing  is 
V.  more  common  than  for  prisoners  or  mutineers^ 
who  rise  upon  a  ^rew^  to  spare  the  captain  or 
some  skilful  sailor  to  navigate  the  ship.  He  might 
be  obliged  to  submit  to  a  compulsive  force ;  all  the 
evidence  of  barratry  against  him  was^  that  he  was 
heard  upon  deck  talking  to  the  Spanish  prisoners^ 
and  that  he  was  not  confined  with  the  rest  of  the 
crew.  Supposing  Brookson  on  his  triai^  is  this 
evidence  to  convict  him  ? 

2.  The  plaintiflfs  are  bound  to  shew  that  the 
VigUant  was  seaworthy  on  the  1st  q{  August  1806. 
This  was  not  an  insurance  from  place^  but  the 
plaintiffs  undertake  that^  upon  the  Jst  of  Augtist 
1806,  she  had  a  proper  and  sufficient  crew  ojn 
board.  No  matter  what  her  force  was  when  she 
sailed  from  England;  she  still  continued  to  claim 
the  same  privileges^  to  chase^  capture^  and  man 
prizes^  and  to  pursue  the  whale  and  seal  fishery. 
She  was  taken^  moreover^  upon  whaling  ground. 
As  respects  the  insurers^  the  1st  of  August  was  the 
inception  of  her  voyage.  For  a  ship  of  this  bur- 
then^ of  ten  gunsj  so  employed^  with  prisoners  on 
boards  could  nine  men  and  one  boy  be  a  sufficient 
crew? 

Lens,  Serjeant^  for  the  plaintiffs^  admitted  that 
she  must  be  seaworthy  on  the  1st  of  Augtist  1806 ; 
but  allowing  that^  for  the  beneficial  purposes  of 
her  voyage^  the  whale  fishery^  she  had  not  a  suffi- 
cient crew;  ne?erthele88>  if  the  crew  were  sttffi«> 
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cient  for  the  other  puqKises^  if  she  could  be  safely  1815. 
nayigated^  and  such  prisoners  as  she  had  on  board 
properly  guarded^  she  might  be  pronounced  sea- 
worthy. The  underwriters  have  ail  they  want^ 
the  fair  security  of  the  ship.  She  went  out  at  first  Thowitom, 
manned  for  both  purposes;  she  might  abandon 
tkit  part  of  her  adventure  which  required  greater 
force  than  she  possessed^  and  pursue  that  branch 
only  for  which  she  was  competent. 

GiBBS^  C.  J. — Undoubtedly  this  policy  had  a  re- 
trospect to  the  1st  of  August  1806.  Whether  there 
be  barratry  or  not  proved  is  a  question  for  the  jury. 
There   is  pregnant  evidence  that  Brooksan  was 
concerned  with   the  prisoners ;  but  the  most  im- 
portant question  is^  was  this  vessel  seaworthy  in 
Augu^  1806?  The  state  of  things  when  this  in- 
sorance  was  effected  must  have  been  known  to  the 
underwriters ;  they  knew  that  it  was  an  adventure^ 
the  circumstances  of  which  must  fluctuate  from  time 
to  time^  and  thaf  the  duty  of  the  plaintiffs  would 
necessarily  change  with  them.     When  they  com- 
menced the  adventure  the  vessel  might  chase^  cap- 
tare^  and  man  prizes;  she  might  at  that  time  pro- 
secute all  or  any  part  of  her  adventure ;  she  had 
then  a  sufficient  and  disposable  force  for  every 
purpose :  but  when>  by  casualties  or  other  circum- 
stances^  the  crew  was  reduced^  it  would  have  been 
a  breach  of  duty  in  the  captain  to  have  prosecuted 
ihat  part  of  her  adventure  which  required  greater 
force  than  the  vessel  possessed  :  but  other  objects 
mi^t  itiU  be  .wkhm  her  compass.     If  she  had  a 
competent  crew  to  pursue  any  part  of  her  adven-^ 
tare,-  ithtOn^  atiier  election  to  pursue  what  part 
Vol..  I.  D 
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1815.       she  chose,  shc'ini^ht  be  deemed  seaworthy  within 

'^^^^^^^^^  this  policy.     The  force,  in  the  contemplation  of  all 

and  Others  Parties,  must  fluctuate  from  time  to  time.     If  the 

V.         crew  could  perform  some  of  the  objects  of  their 

Thornton,  adventure  with   safety,    and   navigate   the  vessel 

home,  she  cannot  be  called  unseaworthy.     It  does 

not  appear  that  she  was  engaged  in  any  adventure . 

for  which  her  force  was  unequal ;  or  that,  at  the 

time  of  her  capture,  she  was  employed  in  the  whale 

fishery.  ♦ 

His  Lordship  left  two  questions  to  the  jury. — 
1.  Barratry  or  not,  according  fo  the  evidence; 
3.  Seaworthiness. — The  jury  found  for  the  plain- 
tiffs on  both  points. 

Lens  and  Vaughan,  Serjeants,  and  Marryat, 
for  plaintiffs. 

Solicitor  General,  Best,  serjeant,  and  Spankie, 
for  defendants. 

[Attornies,  RivUigton,  and  Kearsey  and  S."]^ 


The  foreign  writers  on  in-  vessel.  Pothier,  h.  t.  n.  65. 
surance  hold  that  barratry  With  us,  no  act  is  deemed  bar- 
comprehends  erery  fault,  either  ratry,  merely  because  it  is 
of  the  master  and  mariners,  by  against  the  interest  of  the  own- 
mrhich  a  loss  is  occasioned,  ers ;  it  must  be  done  with  a 
They  make  no  distinction  be-  criminal  intent.  7  T.  R.  50d. 
tween  fraud  and  negligence,  Early.  Rowcrofl^SEBLSty  1^6. 
but  refer  to  barratry  any  loss  A  loss  by  barratry  is^  well  al- 
aristng  from  the  unskilfulness  leged,  though  the  proof  is,  that 
or  mere  imprudence  of  those  it  happened  by  the  actK>f  the 
who  ha?e  the  charge  of  the  enemy  and  banatry  jointly. 
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Taulmin  t.  Andtrson^  1  Taunt. 
227.  Iq  this  case  the  loss  was 
occasioned  by  some  of  the  ma- 
riners confederating  with  the 
Spanish  prisoners  on  board  the 
vessel,  and  running  her  on 
shore.  The  declaration  al- 
leged, that  certain  of  the  ma- 
riners barratrously  took  the 
ship  from  the  master  and  ,  run 
her  aground,  &c. 

It  was  once  doubtful  whe- 
ther barratry  could  be  com- 
mitted by  the  seamen,  without 


the  participation,  and  against 
the  will  of  the  captain.  2  Str. 
1264.  But  it  is  now  the 
practice  in  all  policies  of  in- 
surance, to  include  the  barra- 
try of  the  mariners  as  well  as 
that  of  the  captain ;  and  the 
underwriters  are  responsible  in 
either  case. 

A  capture  made  by  collu- 
sion with  the  captain  may  be 
described  as  a  loss  by  barratry, 
or  by  capture.  2  Camp.  620. 


1815. 


HUCKS 

and  Others 

r. 
Thornton. 


Harman  V.  Gandolph  and  Others. 


Jnoe  28. 


ASSUMPSIT  for  demurrage  and  freight;  some  a  general  ship 
of  the  counts  were  special^  in  which  the  plain-  onbo^d  to^ 
tifif  averred  that  be  was  ready  and  willing,  on  a  cer-  ^R^erd^to 
tain  day  stated  in  the  declaration,  to  deliver  the  f^^^^^^ 
goods  in  question.     There  were  likewise  common  joont.  On 
counts  for  freight  and  demurrage.     The  defend-  the  bin  of 
ants  had  pleaded  the  general  issue,  and  a  tender  of  written  :<<  The 
n.  4g.  3d.  which  was  the  amount  of  the  freight  and  d^SegoSds 

nrimno^  *°  ^*  running 

primage.  ^^^^^  ^^^  1,^^ 

arrival  in  port, 
or  to  pay  4/.  per  diem  for  demnrrage."  Thevesscl  was  ready  to  deliver  on  the  3d  of  Oeto- 
*«r.  Dtfendaot  applied  for,  and  was  ready  to  receive  his  goods  within  the  running  days ; 
hat  being  iMH)cniK»t  in  the  vessel,  delivery  could  not  be  made  till  the  22d.  Held  that  the 
plaintiff  was  entifled  to  recover  demurrage,  though  he  did  not  deliver  the  goods  within 
tlie  time  allowed,  being  prevented  hy  other  goods,  belonging  to  other  consignees^  which 
•rerfaud  them. 

D2 
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1815.  The  defenchints  were  the  consignees  of  two  ba]e« 

^"•^^V^^^  of  silk,  which  had  been  put  on  board  the  plaintiff'! 
^©r^*  vessel  to  be  conveyed  from  Rotterdam  to  London. 
Gandolfu  The  bill  of  lading  was  in  the  usual  terms ;  but  a 
and  Others,  memorandum  was  written  in  the  margin,  '*^  that 
the  consignee  was  to  clear  the  goods  out  of  the 
vessel  in  fourteen  running  days  after  her  arrival  in 
port,  or  to  pay  four  pounds  per  diem  for  demur- 
rage." The  vessel  arrived  in  the  port  of  London, 
on  the  1st  oi  October  1814,  and  was  reported  at 
the  Custom  House  on  the  3d.  The  defendants' 
broker  applied  for  the  goods  successively  on  the 
8th,  19th,  and  22d.  The  ship  began  discharging 
immediately  upon  her  arrival.  On  the  14th,  five 
bules  of  silk  were  ready  to  deliver  ;  and  two  more, 
the  only  remaining  bales  on  board,  were  ready  to 
deliver  on  the  22d.  The  running  days  expired  on 
the  17th.  The  defendant's  goods  had  been  regu- 
larly entered  at  the  Custom  House,  and  the  war- 
rant for  delivery  sent  down  on  the  1  Ith  of  October; 
but  the  order  for  delivery  was  not  brought  till  the 
22d,  between  three  and  four  o'clock,  when  the 
mate  was  on  shore,  the  ship  having  finished  work- 
ing for  that  day.  The  23d  of  October  was  Sunday, 
and  on  the  24th  the  silks  were  finally  delivered  to 
the  defendants. 

It  was  in  evidence,  that  if  all  the  consignees 
bad  been  ready  to  receive  their  goods  they  might 
have  been  delivered  within  seven  days  from  the  ar- 
rival of  the  vessel.  The  present  action  was  brought 
to  recover  28/.  being  the  amount  of  seven  days' 
demurrage,  from  the  17th  to  the  24th  of  October. 
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Best,  Serjeant^  and  Campbell,  for  the  PhintiC       ^^^^• 
relied  upon   Leer  v.    YaUs,    3    Taunt.    387.—  "^^^^^^^ 
They  said  this  point  had  already  been  decided.     It         ^^ 
was  too  mach  the  practice  for  the  consignees  of  Gamjpolpb 
goods  to  convert  these  general  ships  into  ware-  *"^  OAers. 
bouses.     To  prevent  this  injury  they  guard  them* 
selves  by  a  penalty.    They  hold  the  same  language 
to  all  the  consignees — ^You  roust  clear  the  vessel 
within   fourteen  running  days    or  pay  a  certatp 
sam  for  demurrage:  though  the  silks  are  at  the 
bottom   of  the  vessel,  you  must,  notwithstanding, 
dear  them  out;  some  goods  must  necessarily  be  at 
the  bottom,  and  if  one  consignee,  be  delayed  by 
the  negligence  of  another,  and  thereby  prevented 
from  getting  his  goods,  and  obliged,  on  account  of 
SHch  delay,  to   pay  demurrage  to  the  owners  of 
the  vessel,  be  must  seek  his  remedy  against  the 
person  by  whose  default  he  has  been  impeded.    In 
the  present  case,  the  order  to  deliver  was  nf>t  given 
tin  the  28d. 

The  Solicitor  General  and  Boaanquet,  Serjeant^ 
for  the  defendants. — ^The  order  for  delivery  is  never 
sent  till  the  goods  are  ready  to  deliver.  The  con- 
signees have  done  every  thing  in  their  power;  they 
demanded  the  goods  on  the  8th,  again  on  the  19thj 
and  it  did  not  appear  that  the  plaintiff  was  ready 
to  deliver  till  the  22d.  The  case  of  Leer  v.  Yates 
might  be  rightly  decided ;  but  there  was  a  strong 
feeling  against  it  in  the  mercantile  world.  It  is 
true,  if  a  merchant  covenant  to  freight  a  whole 
ship,  and  unload  her  in  a  certain  time,  he  cove- 
nants against  all  accidents ;  and  whether  the  ship 
b«  dekyed  by  his  own  default^  or  by  cif  cumstancei 


IIarmax 
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1815.  which  he  cannot  cbntroul,  lie  is  responsible  for  his 
breach  of  covenant.  But  it  is  otherwise  with  a 
general  ship,  where  he  is  one  of  many  consignees  ; 
Gandolpu  and  the  hardship  is  extreme  in  the  present  case, 
and  Others,  ^^ere  the  defendants  are  owners  of  two  bales  of 
silk,  the  whole  freight  of  which  amounts  only  to 
11.  is.  3d.y  and  the  demurrage  claimed  is  282.  In 
the  declaration,  moreover,  it  is  averred  that  the 
plaintiff  was  ready  to  deliver,  &c.  The  evidence 
is  against  this  allegation. 

GiBBs,  C.  J. — The  consignee,  by  taking  to  the 
goods,  contracts  with  the  owners  of  the  vessel  to 
perform  the  terms  upon  which  they  have  under- 
taken to  convey  and  deliver  them.  Those  terms 
are  expressed  in  the  bill  of  lading ;  and  the  defend- 
ants, by  claiming  and  receiving  the  silks,  have  ac- 
ceded to  them.  The  captain  was  ready  to  deliver 
his  cargo  on  the  3d  of  October.  If  all  the  con- 
signees had  been  ready,  he  might  have  cleared  the 
vessel  within  seven  days.  It  appears,  however, 
that  she  was  not  cleared  till  the  24th.  The  con- 
signees of  such  goods  which  are  at  the  bottom  of 
the  vessel  cannot  receive  them  till  the  latter  period 
of  delivery.  Each  consignee  undertakes  to  clear 
away  his  goods  within  a  certain  time ;  and  although 
by  the  default  of  others  he  is  prevented  from  so 
doing,  he  is  liable  notwithstanding  to  demurrage 
by  the  terms  of  the  contract,  unless  the  delay  be 
occasioned  by  the  default  of  the  captain  or  his 
crew.  Though  the  defendants  were  ready  to  re- 
ceive the  siik  sooner,  it  could  not  be  delivered  sooner, 
because  other  consignees  had  neglected  to  take 
away  their  part  of  the  cargo.    The  pkdntiff  m\|8t 
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proceed  regularly;  he  cannot  consult  the  conve-  1815 
nience  of  one  consignee  in  preference  of  another. 
The  principle  of  this  case  is  already  decided  in 
Leery.  Yates;  but  it  will  be  for  the  jury  to  say,  GANooLpn 
whether  or  not  the  plaintiff  be  entitled  to  recover  *°^^'*^®'^*' 
for  ttfe  two  days,  from  the  22d  to  the  34th,  indepen- 
dent of  any  question  of  law ;  for  it  appears  that, 
upon  the  forenoon  of  that  day,  the  silks  were  ready 
to  be  delivered,  and  it  was  the  fault  of  the  defend- 
ants that  they  were  not  delivered  on  the  22d.  But^ 
in  point  of  law,  I  think  the  plaintiff  is  entitled  to 
recover  though  he  did  not  deliver  the  goods,  being 
prevented  by  other  goods,  belonging  to  other  con- 
signees, which  overlaid  them.  With  respect  to  the 
objection  to  the  declaration,  the  plaintiff  may  re- 
cover upon  the  common  counts  for  demurrage. 

The  counsel  for  the  defendants  pressed  his  Lord- 
ship to  direct  the  jury  to  find  a  special  verdict  ; 
but  he  declined  so  doing,  and  recommended  a  bill 
of  exceptions,  if  they  were  desirous  to  have  the 
point  upon  the  record,  which  was  accordingly  ten- 
dered. 

The  jury  found  for  the  plaintiff  demurrage  for 
the  whole  seven  days.  Verdict  for  defendants  on 
the  tender. 

Bestj  Serjeant,  and  Campbell^  for  plaintiff. 

The  Solicitor  General^  and  Bosanquet,  serjeant^ 
for  defendants. 

[ Attorniet,  hmoUm  and  Co.,  and  Ormoder  and  Co.} 
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181^.  ^®  decision  in  Leer  t.  Yates 

v^V^^/    seems  to  stand  upon  legal,  and, 
Harm  AN      properly    understood,     upon 
^*  equitable  principles.  Thehard- 

j  Others    *^'P  *^  incidental,   and  one  of 
ihose    rigours  to  which   lavr^ 
from  the  necessary  generality 
of  its  proTbions,  is  by  its  na-^ 
tare  sut)ject.    The  consignee, 
it  is  said,  is  ready  to  receive 
tl\e  goods  in  the  proper  time ; 
He  applies  for  them,  and  by  the 
neglect  of  others,   for  whose 
conduct  he  did  not  stipulate, 
he  cannot  obtain  them.     The 
running  days  expire,  and  he  is 
called  upon  to  pay  a  heary 
charge  for  demurrage.     It  is 
added,  that  this  delay,  so  com- 
mon, and  indeed  almost  neces- 
sary in  the  port  of  London^ 
must  have  been  in  contempla- 
tion of  the  8hip-ownei»,    and, 
therefore,  that  the  sufferance 
of  it  is  an  implied  condition 
of  his  contract ;  that  this  in- 
conyenience,    and    of    course 
the  implied  condition,  applies 
still  more    forcibly  to  a  ge- 
ineral  ship;  it  is  a  misfortune 
pressing  equally  on  both  par- 
ties,  the    freighters    and  the 
owner.      There  is  no  ground 
for  the  presumption  of  a  de« 
fault  in  the  consignee.     Why 
should  he  be  made  responsible 
where  he   has  no    controul? 
Still    less,  why  should  he  be 
made  responsible  for  the  de- 
i«Lult  of  all  other  consignees  in 


the  general  lading?     If  an  in- 
jury, why  should  not  the  owner 
partition  it  amongst  the  several 
parties  according  to  their  re- 
spective interests?    Why,  in- 
deed, is  the  owner  entitled  to 
any  compensation  ?  Eacl' party 
performs  his  duty  in  the  con- 
tract.     The  consignee  claims 
within  the  proper  time,  and 
the  owner  deli?ers  the  goods 
as  soon  as  he  is  able.    In  order 
to  entitle  himself  to  compensa- 
tion for  demurrage,  he  must 
claim  under  an  express  or  im- 
plied condition^  or  by  some  po- 
sitive default  on  the  part  of  the 
consignees.  With  respect  to  de- 
fault, none  is  pretended ;  and 
with  regard  to  the  contract, 
it  is  nudum  pactum.  The  words 
which  are  supposed  to  create 
the  obligation  are  the  words  of 
the  captain,  the  servant  of  the 
owner,  who  signs  the  bill  of 
lading,  and  delivers  it  to  the 
shipper#    The  defendant  does 
not  sign  it ;  but  it  is  said,  that 
by  accepting  this  bill  of  lading, 
and  claiming  the  goods  under 
it,   he  accedes   to  the  terms; 
and  that  therefore  this  action 
may  be  sustained  on  the  ge- 
neral count  for  demurrage.    It 
cannot  be  disputed  that  the  ac- 
ceptance of  the  bill  of  lading 
binds  the  consignee  to  pay  the 
freight,  and  any  demurrage  oc- 
casioned by  wilfulness  or  neg- 
lect ]  but  {pan  it  bind  him  to 
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tty  terms   mrhicb   the  owner 
dKWses  to  insert  ?  At  all  efents 
.  these  tenns  are  subject  to  an 
eipiitable    construction,    and 
eaaoot  in    any   way  be   ex- 
tnided  to  what  is  manifestly 
anieasooable, — that    of    ren- 
derhig  one  consignee  respon- 
sible for  the  default  of  ano- 
ther, for  whom  he  does  not 
stipulate,  and  oyer  whom  he 
hu  no  controul.     Again,  be* 
fbie  the  owner  can  call  upon 
the  consignee  to  answer  in  da- 
inagas  for  a  nonfeasance,  of 
what  he  morally  could  not  do, 
he,  the  owner,  must  shew  that 
he  was  ready  to  deliter;  diat 
the  goods  were  in  a  situation 
ts  be  capable  of  deliyery  at 
the  time.    This  at  least  is  a 
concurrent,  if  not  a  condition 
piecedent. 

The  answer  to  this  argument 
seems  to  be  in  substance :  1st. 
That  between  the  owner  of  the 
fessel  and  the  consignee  of  the 
goods  there  is  no  necessity  for 
to  express  contract.  Though 
there  be  no  original  privity  of 
contract  between  the  parties, 
yet  the  taking  of  the  goods 
from  the  ship  under  the  bill  of 
lading  is  evidence  of  an  agree- 
ment, in  quo  tempore^  to  pay 
the  freight,  &c.,  according  to 
tbe  terms  of  the  bill  of  lading. 
That  the  bill  of  lading  indeed 
is  not  signed  by  the  consignee, 


but  it  is  delivered  to  the  ship- 
per abroad,  and  by  him  pre* 
sumed  to  be  transmitted  in  due 
mercantile  course  to  the  coo* 
sigoee  at  home ;  by  taking  to 
the  goods,  he  accedes  to  the 
terms  of  the  bills  of  ladioft 
under  which  he  takes  them, 
and  concludes  the  contract  by 
executing  it*  Dobbini.  Thorn* 
ion,  Q  Esp.  16.  Cock  t.  Ta^* 
lOTylS  East,  399. 

2.  In  ordinary  cases,  where 
demurrage  is  claimed,  the 
question  is  twofold.  Did  the 
delay  arise  from  the  default 
of  the  freighter?  Was  it  the 
act,  or  delictum^  of  the  owner 
himself?  But  there  is  a  middle 
case,  that  in  which  neither  is 
in  default;  and  in  which  the 
question  is,  which  party  is 
bound  by  the  incidents  of 
chanc^  or  of  any  cause  not 
within  his  own  controul.  In 
'this  case  (which  is  the  present) 
as  the  loss  must  be  sustained 
by  one  party,  the  inquiry  is, 
who  is  to  bear  it  ?  And  here 
we  must  hare  recourse  to  ge- 
neral principles ;  a  person  who 
hires  any  chattel,  whether  it 
be  a  horse,  a  house,  or  a  ship, 
may  be  said  to  detain  it,  if  at 
the  end  of  the  stipulated  time 
he  does  not  return  it  to  the 
owner.  He  is  responsible  for 
all  incidental  circumstances 
which  may  prevent  him  from 
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1HI5.        so  doing.    In  the  present  case 
i^^V^i/   it  is  totally  an  indifferent  cir- 
Harman      cnmstance    that  the  ship  is  a 
general  ship;    all   and  eyeiy 
one,  each  singly  for  himself, 
is  bound  to  clear  within  the 
stipulated  time.     If  any  one 
do   not   clear  his  goods,   no 
matter  from  what  cause  (the 
ship  being  there  with  them)  he 
detains  the  vessel,  and  renders 
it  impracticable  for  the  owner 
to  make  use  of  her  for  other 
purposes.  Any  one,  therefore, 
in  this  default,  is  liable  for  the 
detention  of  the  vessel .  Thus, 
in  RandaU  t.  Lynch^  3  Oamp. 
352.  it  was  determined  by  Lord 
EUenborough,  that  if  by  reason 
of  the  crowded  state  of   the 
Jx>ndon  Docks,  a  ship  is  de- 
tained there  before  she  can  be 
unloaded  a  longer  time  than 
is  allowed  for  that  purpose  by 
the  charter-party,  the  freighter 
is  liable  for  this  detention  to 
the  owner  of  the  ship. 


The  cause  of  detention  there- 
fore 4s  immaterial,  if  the  owner 
be  not  in  fault.  If  it  be  inci- 
dental, it  is  an  incident  be- 
longing to  the  consignee;  it  is 
his  mischief,  his  loss,  his  mis- 
fortune. It  is  so  much  longer 
time  beyond  the  contract  taken 
from  the  owner ;  and  being  the 
casualty,  if  not  the  act  of  the 
consignee,  he  must  pay  for  it. 
Though  there  may  be  no  mu- 
tuality or  privity  between  the 
consignees,  yet,  in  regard  to 
the  owner,  the  delay  or  im- 
pediment of  one^is^  effectually 
the  same  as  the  delay  tu*  im- 
pediment of  all. 

In  respect  to  mercantile  con- 
tracts, however,  whatever  may 
be  the  hardship  in  any  parti- 
cular case,  the  mischief  will 
not  be  extensive ;  as  contracts 
will  gradually  assume  a  form 
suitable  to  all  possible  contin^ 
gencies. 


TRINITY  TERM,  55  GEORGE  III. 


Barton  v.  Glover. 

A  SSUMPSIT.— Plaintiff  and  defendant  yf^^^  ^^^^^^ 
-^  coach  proprietors^  at  Croydon.     On  the  2d  hUnseifinan 

CM      •!     1  oi .-       1  1    .  agreement  to 

ot  Apnly  181  a,  they  entered  into  an  agreement,  pay  a  certain 
the  substance  of  which  was^  that  in  consideration  in  awe  of  V^ 
that  Barton  would  pay  to  the  defendant  the  sum  temfof  u*^ 
of  175Z.;  50/.  to  be  paid  in  money,  and  the  residue  j^VJ^;^^ 
in  bills  of  a  month  from  the  date  of  the  aarree-  ^tattd  "Uiat 
ment,  the   defendant  would   withdraw  his  stage  uoned  is  to  be 
coacli  from  the  road,  and  not  engage  or  concern  uquldiaed  da- 
himself  in  driving  any  other  stage  coach  on  the  JJI^uI m^ 
road  from  Croydon  to   London.     The  foUowing  ^o"  "^°t!^ 
was  the  clause  in  the  afireement  on  which  the  jury  are  boond 

^'  ^  to  give  the 

question  arose : —  plaintiff  the 

whole  money  I 
and  that  such 

''  And  for  the  due  and  punctual  performance  of  b^aSde!^ 
this  airreement,  each  of  the  said  parties  to  these  as  a  penalty, 

^  •         "li?  i_      but  as  damages 

presents  does  hereby  agree  to  bind  himiself  to  the  ascertained 
other  of  them  in  the  sum  of  500/.  to  be  considered  {SS^^ 
and  taken  as  liquidated  damages,  or  sum  of  money 
forfeited  or  due  from  the  one  party  to  the  other, 
who  shall  neglect  or  refuse  to  perform  his  part  of 
the  agreement.  • 

''  John  Glover. 
. ''  Richard  Barton. 
''  AprU  %  1815/' 

Benty  Serjeant,  in  addressing  the  Jury  for  tlie 
plaintiff,  insisted  that  he  had  a  right  to  a  verdict  for 
the  whole  penalty,  in  case  he  should  shew  a  breach 
of  the  agreement.  Fletcher  v.  Dyche,  2  T.  R.  33. 
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X815.  The  Solicitor  General,  contra. — The  500^.   i» 

merely  intended  as  a  penalty.  It  is  not  because 
the  parties  use  the  term  liquidated  damages  that^ 
for  every  breach  of  the  agreement  however  slight^ 
the  whole  penalty  can  be  exacted.  Penalties  can 
seldom  be  enforced  conscientiously  ;  courts  of  law 
lean  against  them^  and  eourts  of  equity  relieve 
against  them.  He  cited  Astley  v.  Weldon,  2  B. 
and  P.  346. 

GiBBs^  C.  J. — ^There  are  a  great  many  cases  in 
which  stipulated  damages  are  contracted  for^  but 
in  which  neither  courts  of  law  nor  equity  will 
permit  the  parties  to  recover  them.  Neither  of 
the  cases  cited  comes  up  to  the  present.  In  Astley 
v.  Weldon,  there  was  no  stipulation  that  the  da- 
mages should  be  liquidated;  and  in  that  case  there 
were  several  minor  fines^  which  repudiated  the 
idea  that  the  whole  penalty  should  be  due  for  every 
breach.  But  in  the  present  case^  unless  the  da- 
mages are  to  be  considered  as  liquidated^  and  defi- 
nitively ascertained  by  the  parties  themselves^  the 
clause  in  the  agreement  means  nothing. 

His  Lordship  said^  he  would  reserve  the  point ; 
but  the  cause  was  afterwards  referred. 

Best  and  Copley,  Serjeants^  and  Puller,  for  plain- 
tiflF. 

Solicitor  General,  and  Lens,  serjeant^  for  de- 
fendant. 

[ilttornies^  HoU  ud  F.  and  AUen,} 
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In  Smah  T.  Dkkeruan,  S 
&  and  P.  630,  the  Court  of 
Common  Pl€U  ezprened  then- 
nlf6f  clearly  of  opinion,  that 
tka  word  <^  penalty,"  used  hi 
the  agreement,  effectnally  pre* 
lented  them  from  coniider* 
fa^  the  Mm  mentioned  as  li* 
fddated  damages. 


la  actions  brought  for  the 
hrea^  of  coTenants  and  agree- 
flMuts,  there  has  sometimes 
heen  a  difficulty  in  distinguish- 
iig  between  penalties  and  li. 
qoidated  damages.  The  fair 
iisnlt  of  the  cases  seems  to 
bediia— 

1.  Where  a  sum  of  money, 
whether  in  the  name  of  a  pe* 
ndkf  or  otherwise,   is  intro- 
dieed  in  a  coTenant  or  agree. 
■eot,  merely  to  secure  the  en- 
jayaient   of  a  collateral  ob* 
ject,  the  enjoyment  of  the  ob- 
ject is  considered  as  the  prin- 
cipal intent  of   the  deed  or 
contract,  and  the  penalty  only 
Bs  accessary,    and    therefore 
only    to  secure    the  damage 
leally  Ineurred.    This  rule  has 
leog  beeneatal>Ush^  in  courts 
of  equity,  and  the  statute  8 
and  9  Wau  3.  has  introduced 
thh  practice,  and  affords  the 
benefits  to  defendants  at 
law;    for    it  is    no 
loiger  wm  msfttsr  of  election 
a  the  plnitftiff  to  proceed  no- 

4rthiaetat8te :  Oe  pirovisloiis 
1 


are  compulsofy,  and  muit  b^       1U5. 
pursued.  V^^v^^; 

2.  Where  a  deed  contains     Baryon 
covenants,  or   an   agreement  v* 
contai  ns  prorkions,  for  the  per-      G»»o^«»» 
formance  of  sereral  things,  and 

then  a  large  sum  is  stated  at 
the  end,  to  be  paid  upon  the 
breach  of  performance,  that 
must  be  considered  as  a  pe- 
nalty. 

3.  Where  the  paymait  of  a 
smaller  sum  is  secured  by  a 
lander. 

4.  Where  the  word  penalty 
is  specifically  used  it  is  merely 
as  a  security. 

5.  A  court  of  equity  will 
relieve  against  a  penalty,  upon 
a   compensation;  and  a  court 
of  law  will  not  enforce  It  be- 
yond the  actual   damage  sus- 
tained ;  but  where  there  is  k 
covenant  in  a  deed  to  pay  a 
particular  liquidated  sum,  nei- 
ther a  court  of  equity  nor  a 
court  of  law  can  make  a  new  co« 
venant  for  a  man ;  nor  is  there 
any  room  fOr  compensation  or 
relief;  as  in  leases,  containing 
covenants   for   ploughing    up 
a  meadow.    If  the  covenant 
be  <^  not  to  plough,"  and  there 
be  a  penalty,  a  court' of  equity 
will  relieve    against  the  pe- 
nalty, and  direct  an  issue  of 
quanium  damnijloatui.      And 
In  an  action  of  covenant  Mt 
common  law,  a  breach  BMSt 
be  aasignedi  and  the  eiAetViH 


46 


CASES  AT  NISI  PRIUS,  C.  P. 


1815. 


BiJlTON 

Glove&« 


the  iojury  will  be  the  measure 
ef  damages  which  the  plaintiff 
will  recoTer.  But  if  it  be 
worded  to  pay  5/.  an  acre  for 
every  acre  ploughed  up ;  there 
is  no  altematiye ;  no  room  for 
any  relief  against  it ;  no  com- 
pensation ;  it  is  the  substance 
of  the  agreement. 

6.  "Where  the  precise  sum, 
therefore,  is  not  of  the  essence 
of  the  agreement,  the  quantum 
of  damages  may  be  assessed  by 
a  Jury;  but  M'here  the  pre- 
cise sum  has  been  fixed  and 
agreed  upon  by  the  parties, 
that  yery  sum  is  the  ascer- 
tained and  liquidated  damage ; 
the  Jury  are  confined  to  it, 
and  the  plaintiff  cannot  reco- 
▼er  beyond  it.  For  example, 
where  a  stipulated  sum  has 
been  claimed  for  breach  of  a 
marriage  contract;  in  which 
case  it  might  not  be  possible  to 
ascertain  precisely  what  da- 
mages the  person,  in  respect  to 
whom  the  contract  is  broken, 
has  sustained;  and  therefore 
the  contracting  parties  agree 
to  pay  a  stipulated  sum:  in 
such  case,  the  sum  stipulated 
isy  by  the  convention  of  the 
parties,  the  real  debt,  and  be- 
pomes  due^  m  irUegro^  on  a 
breach  of  the  contract. 

7.  But  in  all  articles  guard- 
ed by  penaliiesy  there  are  two 
remedies  to  be  pursued  at  the 
optioA  of  the  party  injured : 


he  may,  as  often  as  the  articles 
are  broken,  hare,  ioties  quottes^ 
an  equitable  relief,  upon  the 
footing  of  the  articles  them- 
selves,^ for  a  partial  breach  of 
contract,  or  he  may  take  the 
penalty.  That  is  to  say, 
where  there  is  a  penalty  and 
covenant  in  the  same  deed,  the 
party  has  his  election  either  to 
bring  debt  for  tlie  penalty,  or 
an  action  on  the  covenant  for 
damages.  In  the  former  case, 
the  contract  is  rescinded,  and 
the  penalty  becomes  the  debt 
in  law;  subject  of  course  to 
relief  in  equity,  and  to  the  re- 
strictions by  the  mode  of  pro- 
ceeding under  the  8  and  9 
Wm.  3d,  in  a  court  of  law ; 
and  if  the  penalty  be  paid, 
according  to  the  stipulation 
of  the  articles,  or  be  reco- 
vered  us  the  debt  in  law, 
the  party  cannot  resort  back 
to  his  covenant  or  action  for 
the  breach  of  the  contract.  But 
he  may  elect  to  bring  his  ac- 
tion on  the  contract,  and,  ac- 
cording to  the  nature  of  the 
case,  may  recover  even  beyond 
the  amount  of  the  penalty  in 
damages. 

Ponsonby  v.  Adam^  6  Br. 
Pari.  Cas.  418.  Harrison  v. 
Wright^  13  East,  343.  Rolfe 
T.  Peterson^  6  Br.  Pari.  Cas. 
470.  Slomon  v.  Walter^  1 
Brown.  Cas.  in  Chanc.  418. 
Hardy  t.  Marine  ibid.  419. 
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Lowe  T*  Pecrsy  4  Burr.  3229. 
GflterelY.  Hookj  Doug.  101. 
Bird  T.  Randall,  1  Black. 
Rep.  387,  and  373.  Wtnier 
f .  Trimmer^  ib.  395.  Fletcher 


T.  BycAtf,  2  T.  R.  32.  JstUtf 
T.  Weldon,  2  B.  and  P.  346. 
Smith  T.  Dickenson^  3  B.  and 
P.  630.  Wilbeam  v.  Jshioriy 
1  Camp.  78. 


1815. 


Barton 
Glover. 


De  Medina  v.  Polson. 

THIS  was  an  action  for  use  and  occupation. — 
The  plaintiff  claimed  a  quarter's  rent.  The 
defendant  entered  into  a  verbal  agreement  with  an 
agent  of  the  plaintiff  for  the  occupation  of  a  house 
in  Burton-street  at  the  rent  of  70/.  per  annum. 
The  ag;i'eement  was  made  on  Friday,  7th  of  Oc- 
toheTy  1814,  to  take  the  house  fgr  three  years; 
possession  to  be  given  on  the  following  Monday, 
but  the  defendant  was  not  to  pay  rent,  or  com* 
mence  tenant,  until  certain  alterations  were  made, 
which  had  been  pointed  out  by  the  defendant,  and 
agreed  to  by  the  plaintiff.  On  Saturday  the  de- 
fendant ordered  some  coals  to  be  sent  into  the 
house  before  Tuesday.  On  the  Monday  the  de- 
fendant gave  notice  to  the  plaintiff  that  he  re- 
tracted the  agreement.  The  coal-merchant,  by 
mistake^  delivered  the  coals  on  Monday.  On  the 
Taesday,  the  defendant  sent  for  them,  and  they 
were  re-delivered  to  hinr. 


Jane  38. 


Though  an 
agreement  for 
use  and  occu- 

Eation  is  void 
y  the  statute 
of  frauds,  ne- 
vertheless, if 
the  tenant 
takeposses« 
sion  of  the 
premises  under 
it,  he  becomes 
a  tenant  at 
will,  and  re- 
course may  be 
had  to  the  ori- 
ginal agree- 
mtnt  to  cal- 
culate the 
amount  of 
rent; 


For  the  defendant,  it  was  contended,  that  this 
igreement^  not  being  in  writing,  was  void  by  the 
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1815.      statute  of  frauds.     It  was  not  a  lease  in  possession^ 
^'^^^^^^    but  in  reversion^  and  therefore  not  within  the  ex- 
De  Medina  ^^^^i^^  ^^  t^e  statute. 

PoLsoir. 

The  Solicitor  General,  for  the  plaintiif. — Ad- 
mitting the  lease  to  be  void,  it  would  have  the 
effect  of  a  tenancy  at  will ;  the  defendant  has  taken 
possesion  by  sending  in  the  coals,  and  the  plaintiff 
is  entitled  to  a  quarter's  rent. 

Lena,  contra.  The  action  of  use  and  occupation 
can  only  be  founded  upon  the  relation  of  landlord 
ttnd  tenant.  Can  it  be  insisted  that  the  actual 
taking  possession  of  the  premises  is  sufficient^ 
though  the  taking  be  void  by  the  statute  of  frauds? 
The  law  annuls  all  contracts  like  the  present; 
you  cannot  claim  iany  portion  of  rent,  because  you 
Cannot  receive  evidence  of  any  ingredient  of  a 
contract  which  the  law  has  declared  to  be  void. 
The  putting  in  the  coals  is  no  possession  ;  it  might 
be  a  trespass,  or  the  subject  of  another  action  ;  bat 
it  will  not  support  an  action  for  use  and  oc- 
^mpation. 

^GifiBs,  C.  J. — The  agreement  is  void  by  the 
ftatute  of  frauds ;  but  I  am  of  opinion  that  you 
may  still  resort  to  it  to  calculate  the  amount  of 
rent.  In  -case  the  tenant  under  such  an  agreement 
iAiouM  take  possession,  he  would  be  a  tenant  at 
iwiU,  and  -might  determine  his  tenaney  at  what- 
ever time  he  pleased.  The  coals  appear  to  have 
been  sent  in  by  mistake;  the  occupation^  there- 
l&re,  -A00B '  not  seem  to  have  commenced.  I  shall 
direct  the  Jury^  rif  they  *  (bink  with  me  upon  the 


TRINITY  TERM,  53  .GEORGE  III.  49 

coals,  to  find  a  verdict  for  the  defendant,  and  shall       I815. 
give  the  plaintiff  liberty  to  move  upon  the  point  ^^[^^^^ 
of  law  which  I  have  ruled  against  him.  ^^ 

PoLSON. 

Verdict  for  the  defendant. 
Solicitor  General,  and  Abbott,  for  the  plaintiff. 
Lens,  seijeant,  and  Gifford,  for  the  defendant. 

EAttornies,  AUiMtmi  and  Co.  and  Lair.] 


Gernon  and  Another  v.  The  Corpomtion  of  the       Jnn«  ^* 
Royal  Exchange  Assurance. 

ACTION  on  a  policy  of  insurance^  on  sugar^  by  J^***'?  ^y 
the  Mary,  from  Liverpool  to  Calais.     The  be  compelled 
plaintiffs  claimed  a  total  loss  by  perils  of  the  sea.  heHoadtng  '^ 
Defence,  that  it  was  a  partial  loss,  and  885/.  paid  ?xllii"  uT" 
into  court.  iff/VS' 

not  to  be  in  a 
mi  f  1         1    /%!  »  -ioij    fititatetosend 

The  policy  was  dated  21st   November,   1814'.  forward  to  lu 
The  vessel  took  in  her  cargo  on  the  1st  of  Decern-  nruon^and  au 
her,  and  sailed  from   Liverpool  on  the  2d;    she  IX^to^e" 
encountered  very  severe  weather,  struck  on  a  bank,  J^^JJ,^*^"* 
and  was  compelled  to  return  to  Liverpool  on  the  the  insured  u 

£wui.       i*    -rx  »  r«»'  ^         i  i  •  entitled  to 

«Ota  of  December.     The  agents  for  the  ship  at  abandon. 
Liverpool  gave  immediate  notice  to  the  plaintiffs  held  byThe  * 
in  London.     The  cargo  was  taken  out,  and  several  SSlSenmTed^o 

a  reasonable 
Uatibrcxaminiiig  tbe  state  of  the  cargo  before  he  made  hii  election  to  abandon. 

Vol.  I.  E 
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1815.       examinations  made.   By  letter  of  24(h  of  December 

Gernon  and  ^^^^  Wrote  to  the  plaintiffs^  that  the  damage  was  not 

Another     80  great  as  was  at  first  expected.  On  the  29th,  after 

-,    ^'         another  examination,  they  stated  that  some  of  the 
The  Royal    ,  _  i  .    i  ,         i  i% 

Exchange    boxes  of  sugar  were  damaged,  but  that  the  rest  of 

Assurance,  the  cargo  might  be  re-shipped.  A  few  days  after- 
wards a  final  examination  took  place  ;  and  the  opi- 
nion on  the  survey  was,  that  the  sugars  were  all 
more  or  less  damaged,  and  that  it  would  be  ad-  ^ 
visable  to  sell  them  for  the  benefit  of  the  under- 
writers. The  plaintiffs,  on  the  2d  of  January, 
had  communicated  to  the  underwriters  the  state  of 
the  cargo  according  to  the  information  which  they 
then  had.  The  underwriters  observed  that  they 
never  gave  any  directions  upon  the  sale  of  damaged 
goods ;  but  required  the  damage  to  be  made  out  in 
the  usual  manner.  The  report  of  the  final  survey 
on  the  7th  of  January  was  received  by  the  plain- 
tiffs on  the  9th  ;  on  the  same  day  they  handed  over 
the  report  to  the  underwriters,  and  gave  a  formal 
notice  of  abandonment. 

With  respect  to  the  condition  of  the  cargo,  some 
of  the  boxes  were  half  washed  out^  and  others 
empty;  no  part  of  the  cargo  was  in  a  merchant- 
able state,  and  could  not  have  been  sent  abroad  but 
as  damaged  goods.  The  value  oT  the  sugars,  if 
sound,  would  have  been  9,20()/. ;  the  plaintiffs  were 
only  interested  in  a  moiety ;  deducting  the  expenses 
of  the  sale,  the  sugars  netted  6,047/.  bs.  5rf. 

The  Solicitor  General,  Best  and  Bosanquet,  Ser- 
jeants, for  defendants. 

1.  This  is  not  a  case  of  total  loss ;  il  is  not  like 
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Ae  case  of  goods  being  put  into  a  foreign  port;        1815. 
where  there  is  no  assent  of  the  party.     The  ship  ^^^""^^ 
returns  to  her  loading  port  with  her  cargo  damaged     Another 
to  the  extent  of  not  quite  one-third.     The  owners  »• 

ander  such  circumstances  cannot  turn  it  into  a  Exchaitm 
total  loss.  They  say  the  voyage  was  lost  because  AtiuaAHci^ 
they  would  not  send  the  goods  to  a  foreign  market 
ia  a  deteriorated  state;  but  there  is  no  case,  when 
the  goods  have  been  returned  into  the  port  where 
they  were  laden  with  a  loss  upon  them  of  less  than 
a  thirds  in  which  it  has  been  holden  to  be  a  total 
loss.  The  abandonment  will  not  make  a  total  loss 
unless  there  be  one. 

2.  Election  to  abandon  must  be  made  imme- 
diately ;  the  plaintiffs  have  not  done  so ;  they  knew 
of  their  loss  on  the  24th  and  29th  of  December, 
and  it  is  to  be  inferred  from  their  conduct  that  they 
meant  to  treat  it  as  an  average  loss ;  but  they  do 
not  give  notice  of  abandonment  till  the  9th  of  Ja- 
nuartf.  Meantime  the  cargo  was  deteriorating 
from  day  to  day. 

Lens,  Vaughan,  Serjeants,  and  Scarlett,  for  the 
phintiffs. — It  is  impossible  to  do  justice  to  this  as 
an  average  loss.  It  is  still  a  point,  when  the  body 
of  a  ship  is  saved,  whether  it  can  be  a  total  loss. 
There  are  some  new  cases  on  this  point :  but  as  to 
the  cargo  it  is  another  question ;  here  there  is  an 
entire  loss  of  the  whole  concern,  th^  market  is  lost^ 
the  voyage  is  defeated,  the  whole  speculation  at 
an  end ;  besides,  where  is  the  injustice  of  claiming 
t  total  lo8s^  wben  the  defendants  have  benefit  of 
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salvage.  They  relied  on  the  words  of  Mr.  Justice 
BuUer  in  Mitchell  v.  Eddie,  1 T.  R.  608.  ''  Where 
the  voyage  is  lost,  but  the  property  is  saved,  the 
owners  have  an  option  to  abandon  ;  but  unless  they 
do  elect  to  abandon,  it  is  only  an  average  loss." 
They  contended,  that  the  abandonment  was  in 
time ;  the  owners  only  wanted  to  ascertain  the  real 
state  of  the  sugars.  It  is  true,  they  might  have 
elected  to  abandon  earlier ;  but  it  would  then  have 
been  said  that  they  abandoned  prematurely.  This 
is  not  a  case  in  which  they  have  been  remiss ;  they 
did  not  hesitate  when  the  real  state  of  the  sugars 
was  known ;  the  sugars  being  a  perishable  com- 
modity, it  was  necessary  to  examine  them  with  re- 
ference to  the  state  of  the  markets  for  which  they 
were  intended  ;  they  only  paused  till  the  fullest  in- 
quiry could  be  made. 


GiBBs,  C.  J. — As  the  sugars  were  in  existence, 
it  could  only  be  a  total  loss  provided  the  assured 
abandor^  in  proper  time ;  but  they  are  not  justified 
in  abandoning,  unless  the  property  be  in  such  a 
state  that  it  cannot  be  applied  to  the  original  pur- 
poses of  the  voyage.  Was  it  in  such  a  state  as  to 
l>e  sent  to  its  original  destination  ?  It  is  in  evidence 
that  no  part  was  in  a  merchantable  state.  Ought 
it  then  in  reason  to  have  been  sent  ?  If  not  in  a 
proper  condition  for  -the  market,  I  am  of  opinion 
that  the  plaintiffs  were  entitled  to  abandon,  pro- 
vided such  abandonment  were  in  time. 


His  Lordship  left  it  to  the  jury  to  say,  whether 
the  property  was  in  a  fit  state  to  be  sent  forward 
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on  the  voyage  ;  and  with  respect  to  the  notice  of       1815. 
abandonment,  whether  it  was  in  proper  time  or  not,  r^*^*^'^^^ 
his  Lordship  reserved  the  question  for  the  Court.         Another" 

9. 

The  jury  thought  the  sugars  not  fit  to  be  sent  '^^STwos 
forward  ;  and  they  found,  under  the  direction  of  AnvBAMct. 
his  Lordship,  that  the  abandonment  was  in  time, 
subject  to  the  question  of  law.     Verdict  for  a  total 
loss. 

Lens  and  Vaughan,  Serjeants,  and  Scarlett,  for 
the  plaintiffs. 

The  Solicitor  General,  Best  and  Bosanquet,  Ser- 
jeants, for  the  defendants. 

[Attomies,  Messrs.  Dwea  and  Co.  and  Ktft  and  Co.] 


In  the  ensuing  term,  the 
ScikUor  General  obtained  a 
rale  to  shew  cause  why  the 
Terdict  should  not  be  set  aside 
and  a  nonsuit  entered. 

Lens  and  Faughan,  Ser- 
jeants, shewed  cause. 

The  Court  were  of  opinion, 
&t,  as  the  jury  found  the 
goods  were  not  in  a  condition 
to  be  forwarded,  there  was 
no  ground  for  saying  that  the 
insored  were  not  entitled  to 
tbtndon,  or  that  the  abandon- 
nent  was  made  too  late.  Rule 
discharged.  9  Marshall's  Re- 
ports, 9^ 

See   likewise    JUwood    t. 


Henkett,  Park  on  Insurance, 
172.  Anderson  ▼.  Ro^al  £x» 
change  Assurance,  7  East,  38. 
In  case  of  an  insurance  upon 
goods,  what  shall  be  deemed  a 
total  loss,  so  as  to  entitle  the 
assured  to  abandon,  has  been 
a  subject  of  much  discussion, 
and  is  not  as  yet  reduced  to 
any  certainty.  It  is  true,  erery 
case  must  depend  upon  the  cir- 
cumstances; but  no  case  has 
yet  defined,  with  the  due  pre- 
cision, what  the  geiferal  state 
of  circumstances  must  be.  If 
the  Toyage  be  lost,  from  what- 
ever cause,  it  is  said  to  be  a 
total  loss.  Manning  r.  Newn* 
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ham,  2  Marsh.  585.     But  the 
rule    in   that    case    is    much 
restricted  by  the   decision  of 
K.  B.  in  Anderson  t.   Wallis^ 
2   Maule  and   Selwyn,    241. 
That  was  a  policy  on  goods 
at  and  from  London  to  QuC' 
bec^   warranted  free  of    par- 
ticular average.       The    ship, 
owing  to  sea  damage  in  the 
course    of    her    Toyage,   was 
obliged  to  run  into  port,  and 
undergo  repair,  and  some  part 
of  the  goods  were  damaged, 
and  the  repairs  detained  her  so 
long  as  to  prevent  her  reaching 
Quebec  that  season,    and  no 
other  ship  could  be  procured 
at  that,  or  a  neighbouring  port, 
to  forward  the  cargo  in  time, 
so  that  the  royage  was  aban- 
doned, and  the  ship  afterwards 
sailed  on  another  Toyage.  The 
court  held  that  this  was  not  a 
total  loss  of  the  goods,  and  the 
assured  could  not  abandon.  In 
this  case  I^ord  EUenborough 
says,  ^^  I  am  well  aware  that 
an  insurance  upon  a  cargo  for 
a  particular  voyage,  contem- 
plates that  the  voyage  shall  be 
performed  with  that  cargo,  and 
any    risk    which  renders  the 
cargo  permanently  lost  to  the 
assured   may    be  a  cause  of 
abandonment.   In  like  manner 
a  total  loss  of  a  cargo  may  be 
effected,  not  merely  by  the  de« 
8 traction  of  that  cargo,  but  by 
a  total  permanent  incapacity 


of  the  ship  to  perform  the  voy w 
age:  that  is  a  destruction  of 
the  contemplated  adventure. 
But  the  case  of  an  interruption 
of  the  voyage  does  not  war- 
rant the  assured  in  totally  dis- 
engaging himself  from  tha  ad- 
venture, and  throwing  the 
burthen  on  the  underwriters. 
There  is  not  any  case  or  prin- 
ciple which  authorizes  an  aban- 
donment, unless  where  the  loss 
has  been  actually  a  total  loss, 
or  in  the  highest  degree  pro* 
bable  at  the  time  of  the  aban- 
donment." 

Where  the  ship  was  wreck- 
ed, but  the  goods  brought  on 
shore,  though  in  a  very  da- 
maged state,  so  that  they  be-^ 
came  unprofitable  to  the  as-' 
sured,  it  was  holden  that  the 
underwriters  on  the  goods,  who 
were  freed  by  the  policy  from 
particular  average,  could  not 
be  made  liable  as  for  a  total 
loss  by  notice  of  abandonment. 
Thompson  v.  R,  Exch.  Ass.  C. 
16  East,  214.  This  decision, ' 
however^  turned  upon  the 
clause  in  the  policy  which  ex- 
cepted the  underwriters  from 
particular  average.  The  effect 
of  which  was  to  make  them 
liable  if  the  goods  were  wholly 
lost,  but  not  if  they  were  only 
damaged. 

But  the  underwriters  were 
held  liable  to  a  total  loss  upon 
a  cargo  of  com^    where  the 
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ship,  from  the  perils  insured 
tgaioit,  became  incapable  of 
pursuing  the  Toyage,  and  ano- 
ther Tessel  could  not  be  pro- 
cured to  forward  the  corn  to 
its  destination.  fVilson  t.  R. 
E.  Ass.C.  2  Camp.  623.  The 
difference  between  this  case 
and  Jnderson  t.  WMi$  is, 
that  in  the  former  case  the 
voyage  was  whollj  lost,  and 
the  cargo,  a  perishable  com- 
Dodtty,  was  deteriorating 
dally ;  whilst  in  Anderson  t« 
IValiiSy  the  Toyage  was  only 
suspended  or  retarded,  and 
the  cai^o,  which  was  copper, 
could  not  be  injured  by  delay. 

In  M'lvor  t.  Hemkrson^ 
which  was  determined  in  K.  B. 
io  Hilary  term  last,  1816,  the 
Court,  in  the  judgment  deli- 
vered in  that  case,  have  thrown 
new  ligjkts  upon  this  very  en- 
tangled but  important  subject 
of  abandonment. 

The  case  was  this :— <  A  ship, 
insured  from  Liverpool  to  Su 
err  a  Leone^  was  captured  in 
the  course  of  her  Toyage  by  a 
French  frigate,  plundered  of 
her  stores,  and  of  most  of  her 
guns  and  ammunition.  She 
was  then  deliTered  by  the  cap- 
tors into  the  possession  (by  way 
of  gift)  of  the  master  of  a  Por- 
tuguese vessel,  which  had  been 
previously  captured  by  the  pri- 
vateer. The  Portuguese  took 
the   vessel,   with  the  British 


captain  and  part  of  the  crew 
on  board,  to  Fayall.  He 
there  laid  claim  to  her  in  the 
Vice  Admiralty  Court,  which 
claim  the  British  captain  op- 
posed ;  the  Court  however  de- 
creed in  his  favour,  and  or- 
dered the  vessel  to  be  restored 
to  him.  The  Portuguese  ap- 
pealed, and  the  British  captaift 
was  obliged  to  deposit  427/.  io 
abide  the  event  of  the  appeal. 
In  the  mean  time,  he  comma- 
nicated  what  had  happened  to 
the  plaintiff,  who  gave  notice 
of  abandonment  to  the  defend- 
ant, which  notice  the  defend- 
ant refused  to  accept.  The 
vessel  afterwards,  and  before 
the  commencement  of  the  ac- 
tion, arrived  at  Liverpool.  The 
question  was,whether  the  plain- 
tiff was  entitled  under  these  cir- 
cumstances to  recover  as  for  a 
total,  or  for  an  average  loss. 
It  was  holden  by  the  Court, 
that  he  was  entitled  io  recover 
for  a  total  loss :  that  he  had  a 
right  to  abandon  when  the 
news  of  the  capture  arrived ; 
and  nothing  had  occurred  since 
to  defeat  that  right. 

Lord  Ellenboroughj  in  de- 
livering the  judgment  of  the 
Court,  observed.  It  is  con- 
tended that  a  contract  of  in- 
surance is  a  contract  of  indem- 
nity ;  and  that,  therefore,  the 
actual  damage  sustained  in  the 
result  can  only  be  recovered 
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by  the  assured.  And  the  cases 
of  "  Godsall  T.  Boldero;'  9 
East,  72.  "  UamiUon  r. 
Mevdes^'*  2  Barr.  1210,  and 
**  Bainbridgc  v.  Neilson,'*  10 
East,  329,  and  others,  haye 
been  cited.  But  this  case  is 
obviously  different  from  them 
all.  Here  there  never  was  any 
restitution  of  the  ship  in  the 
state  in  which  it  was  insured. 
Here  the  guns  and  stores  were 
nerer  restored ;  the  Toyage  was 
completely  lost;  and  the  ship 
itself  was  never  fully  liberated 
and  restored,  by  reason  of  the 
actual  deposit  of  the  sum  of 
427/.  to  abide  the  exent  of  the 
appeal.  The  sentence  of  ap- 
peal is  to  determine  the  right 
of  possession  ;  but  is  the  plain- 
tiff to  wait  for  that  decision, 
accompanied  as  it  must  be  with 
damages,  perhaps  to  a  much 
larger  amount  than  the  inter- 
est which  he  has  in  the  ship  ? 
Under  these  circumstances, 
what  can  be  said  to  be  the 
limits  of  the  plaintiff's  loss  ? 
If  it  be  an  average  loss,  who 
shall  determine  what  the  aver- 
age 'is  ?  Can  it  be  safely  said, 
that  this  is  not  a  total  loss  ? 
And  what  is  to  be  the  extent 
of  the  average  loss  under  the 
circumstances  of  this  case? 
Does  the  mere  restitution  of 
the  hull  of  the  vessel  remove 
the  idea  of  a  total  loss,  if  the 
plaintiff  be  compelled  to  pay 


more  for  that  restitution  than 
the  ship  is  worth  ?  Is  the  loss, 
under  that  circumstance,  re- 
ducible only  to  an  average 
loss  ?  If  no  abandonment  had 
been  already  made,  we  should 
have  no  hesitation  in  saying 
that  there  are  sufficient  cir- 
cumstances to  justify  the  aban- 
donment at  this  moment.  An 
abandonment  would  be  well 
warranted  at  this  instant.  The 
Toyage  is  lost;  the  cargo  is 
lost;  the  stores  are  gone:  and 
is  the  assured  to  pursue  the 
hull  with  all  the  trouble,  ex- 
pence,  and  hazard  of  litigation 
in  a  foreign  Court  of  Admi- 
ralty ?  Can  it  be  said  that  the 
effect  of  the  abandonment  as 
for  a  total  loss,  by  reason  of 
capture  and  detention,  is  to  be 
frustrated  by  the  continuance 
of  a  loss  of  a  similar  kind  ?  It 
appears  to  us,  that  there  ex- 
isted at  the  time  of  the  aban^- 
donment  a  clear  right  to  aban- 
don ;  that  the  action  was  well 
brought  for  a  total  loss,  and 
that  there  exists,  at  the  present 
moment,  circumstances  fully 
sufficient  to  entitle  the  plaintiff 
to  recoTcr. 

See  likewise  Di/son  v.  Roo- 
cro/f,  3B.andP.474.  RUchie 
T.  Falkner,  2  M.  and  S.  290. 
Everth  t.  Smithy  ibid.  278.  and 
for  other  leading  cases  on  the 
subject  of  abandonment,  vide 
Goss  V.  Withers,  2  Burr.  683, 
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Hamilton  t.  Mendes,  1  Black 
Rep.  276.  MUchell  r.  Eddie, 
1  T.  R.  608. 

In  Smith  t.  Robertson^  which 
was  a  case  of  appeal  to  the 
House  of  Lords,  2  Dow.  Rep. 
474^  the  Chancellor  (Lord 
Eldoo)  appeared  far  from  sa- 
tisfied with  some  of  the  latter 
decisions,  particularlj  Botn- 
hridge  t.  Neilson,  and  Ritchie 
i.Falkner.  The  caae  of  SmHh 
w,  Robertson  was  this — Insu- 
nnce  on  the  Ruk^f  at  and 
from  Halifax  to  Plymouth — 
ctptnred  on  the  Toyage — intel- 
ligence of  the  capture — and  im- 
mediate abandonment ;  and 
some  steps  taken  bythennder- 
writers  to  settle  the  loss.  In- 
telligence then  of  the  Tessel 
being  re-captured,  and  refusal 
of  the  underwriters  to  settle, 
except  for  a  partial  loss.  Held 
bjtheScotch  Admiralty  Court, 


and  Court  of  Sessions,  that,         1815. 
upon   notice  of  the  abandon-  ^^-^^V^^ 
ment  giTen,  and  intelligence  of  Gernon  and 
the  capture,   the   transaction      Another 
was  closed,  and  not  subject  to  rp.     Royal 
be  disturbed,  upon  any  eyent    Exchange 
appearing  from  subsequent  in-  Assurance* 
telligence.    The  j  udgmen t  was 
affirmed  in  the  House  of  Lords 
on  the  ground  of  the  accept- 
ance of  the  abandonment  by 
the  underwriters.      By  these 
means    steering    clear  of  the 
principles  upon  which  K.  B* 
had  decided,     Bainbridge    r. 
Neilson,  tmdRitchieY.Falkner. 
Lord  Eldon  in  this  case  ex- 
pressed an  opinion,  that  it  was 
a  question,  notwithstanding  all 
the   boasted  certainty  of  the 
Law    of  Insurance,  whether 
there  was  not  as  much  uncer- 
tainty in  this  law  as  in  any 
other. 
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July  1.  Wood  and  Others  v.  ZimMer  and  Others. 

A  patent  ifi  HT^HIS  was  an  issue  out  of  Chancery  directed  to 
the  specifica.  "^  try  whether  a  patent^  bearing  date  20th  of 
fn^/r^Tenr^  January  1812,  was  or  was  not  a  valid  patent  on 
which,  though  the  5th  of  J'eftruflry,   1813.     The  plaintiffs  were 

not  necessary  ,  '^'  »^ 

tothecompo-  assiguces  of  Vanuricl,  Zinck,  and  Co,  and  the  pa- 
thing,  for  tent  in  question  had  been  sold  by  the  bankrupts^ 
tenuis  daiS.    before  their  bankruptcy,  to  the  defendants. 

ed,  is  a  more 
expeditions 

and  beneficial  The  patent  had  been  granted  for  a  new  mode  of 
dncing  tfe^ma-  making  verdigrcasc^  to  be  called  British  Imperial 
jd.Yf  pJei^ons  VerdigTcase.  The  specification  stated  it  to  be  pro- 
bei^lmntid,  ^"^^^  from  Certain  proportions  of  granulated  cop- 
the  article  has  per  and  oil  of  vitriol  boiled  a  certain  time  in  a 

been  publicly  ^  .      , 

▼ended  coppcr  of  a  particular  construction  (which  was  de- 

four^monOis)  scribcd)  and  afterwards  strained  off  and  mixed  with 
tenteehim.      ^  solution  of  potash  or  soda. 


leif. 


The  verdigrease  so  produced  was  of  a  brighter 
green,  and  superior  to  the  French  verdigrease.  A 
chemist  gave  evidence  to  the  utihty  and  novelty  of 
the  invention ;  and  a  workman  employed  by  the 
patentees  proved  that,  by  following  the  directions 
in  the  specification,  the  manufacture  might  be  pro- 
duced :  he  added,  that  he  had  manufactured  it  him- 
self. It  appeared,  however,  that  Zinck  was  ac- 
customed clandestinely,  and  unobserved  by  his 
workmen,  to  put  aqua  fortis  into  the .  boiler,  by 
means  of  which  the  copper  was  dissolved  more 
rapidly.     It  appeared^  likewise^  that  four  months 
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previous  to  the  patent^  the  bankrupts  had  sold  an       1B16 
article^  composed  precisely  in  the  same  manner  as 
that  for  which  the  patent  bad  been  obtained^  under 
tbe  name  of  Dutch  Imperial  Green. 

The  Solicitor  General  and  Sdwyn,  for  the  de- 
fendants^  made  two  objections:  1.  Tbe  specifica* 
tion  omits  the  aquafortis,  which  was  a  material  xn* 
gredient^  and  always  employed  by  the  bankrupts 
in  manufacturing  the  verdigrease.  2.  The  verdi* 
l^rease^  under  another  name^  had  been  publicly 
vended  by  the  bankrupts  previous  to  their  obtain- 
ing this  patent. 

Best^  Serjeant,  for  the  plaintiffs.  ].  Thespeci- 
fieation  is  sufficient  to  make  the  verdigrease :  the 
(BnqfMfortia  was  no  necessary  ingredient.  It  did 
not  improve  the  colour^  or  save  expence.  It 
nerely  produced  a  more  rapid  solution  of  the  cop-* 
per.  ;d.  Though  Zinck  sold  the  article  before^  that 
is  to  say,  in  Augtsst,  181 1^  and  the  patent  was  not 
obtained  till  January,  1812^  he  did  not  thereby 
forfeit  his  privilege  in  the  invention.  He  might 
8till  obtain  a  patent ;  the  discovery  is  still  new ; 
the  invention  is  still  his ;  and  the  secret  locked  in 
his  own  breast.  Though  sold^  in  a  few  instances, 
the  property  was  not  rendered  common  whilst  he 
kept  the  secret.  The  secret  was  not  disclosed  till 
the  patent  was  obtained. 

GiBBs,  C.  J. — The  ol^ections  to  this  patent  are 
-—First,  The  omission  oi  aquafortis  in  the  spe- 
cification.    Secondly,  That  the  article  was  not  a 
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1815.  new  one  at  the  time  of  the  patent ;  inasmuch  as  the 
bankrupts  sold  it  previously.  They  gave  it  to 
the  world  without  a  patent^  and  they  cannot  after- 
wards obtain  a  patent.  It  is  said  that  this  patent 
makes  verdigrease^  and  is  therefore  sufficient.  The 
law  is  not  so.  A  man  who  applies  for  a  patent, 
and  possesses  a  mode  of  carrying  on  that  inven- 
tion in  the  most  beneficial  manner,  must  disclose 
the  means  of  producing  it  in  equal  perfection, 
and  with  as  little  expence  and  labour  as  it  costs 
the  inventor  himself.  The  price  that  he  pays  for 
his  patent  is,  that  he  will  enable  the  public,  at 
the  expiration  of  his  privilege,  to  make  it  in  the 
same  way,  and  with  the  same  advantages.  If 
any  thing  which  gives  an  advantageous  opera* 
tion  to  the  thing  invented  be  concealed,  the  speci- 
fication is  void.  Now,  though  the  specification 
should  enable  a  person  to  make  verdigrease  sub- 
stantially as  good  without  aqua  fortis  as  with  it ; 
still,  inasmuch  as  it  would  be  made  with  more  Ia*» 
bour  by  the  omission  of  aquafortis,  it  is  a  preju- 
dicial concealment,  and  a  breach  of  the  terms  which 
the  patentee  makes  with  the  public.  With  respect 
to  the  second  objection,  the  question  is  some- 
what new.  Some  things  are  obvious  as  soon  as 
they  are  made  public.  Of  others,  the  scientific 
world  may  possess  itself  by  analysis.  Some  inven- 
tions almost  baffle  discovery.  But  to  entitle  a  roan 
to  a  patent,  the  invention  roust  be  new  to  the 
world.  The  public  sale  of  that,  which  is  after- 
wards made  the  subject  of  a  patent,  though  sold 
by  the  inventor  only,  makes  the  patent  void.  It  is 
in  evidence  that  a  great  quantity  was  sold  in  the 
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foarse  of  four  months  before  the  patent  was  ob- 
tiined  ;  and  that  the  bankrupts  were  in  the  habit 
of  selling  this  manufacture. 

His  Lordship  left  two  questions  to  the  Jury :— ^ 
1.  Whether  aqua  fortis  was  used  by  the  inventor 
as  an  ingredient  in  the  verdigrease.  2.  Whether 
the  invention  was  in  public  sale  before  the  patent. 
In  either  case  his  Lordship  thought  the  patent 
void. 

The  Jury  found  both  questions  in  the  affir^ 
mative. — Verdict  for  the  defendant. 

Best,  segeants^  and  Scarlett,  for  plaintiffs. 

The  Solicitor  General,  and  Selwyn,  for  de- 
fendant. 

[Attornies,  Lovet-^Oakieif.^ 


1815. 
Wood 

V. 
ZllCMDU 


The  subject  of  patents  for 
nmr  inventions  has  not  been 
treated  with  due  precision,  as 
t  branch  of  law  by  itself,  in 
tnj  of  oar  law  boolu.  It  is 
00)7  indeed  within  a  few  years 
that  they  have  become  so  im- 
portant a  part  of  our  commer- 
cial machinery,  and  like  a  new 
tnd  peculiar  property,  have  as- 
nmed'the  qualities  belonging 
to  their  specific  nature.  In 
Bonkon  and  fVaU  v.  Buli, 
9  H.  Black,  463 ;  and  in  Horn- 


blower  and  Maberly  y.  BouU 
ton  and  WaUj  8  T.  R.  95,  the 
importance  of  the  case  and  cir- 
cumstances first  drew  the  pecu- 
liar attention  of  the  Courts  of 
King's  Bench  and  Common 
Pleas;  and  the  law  of  patent 
rights  for  new  inyentions  (as 
far  as  those  cases  go,  which  are 
in  fact  but  one  case,)  may  be 
found  in  the  arguments  and 
judgment  of  the  Courts.  Ac- 
cording to  the  ancient  doc- 
trine of  the  law,  patents  for 


es 
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new  iDventions,  like  other 
royal  grants,  were  regarded  as 
proceeding  ex  speciali  grdia^ 
and  mero  motii  of  the  crown. 
Being  likewise  in  their  nature 
a  restriction  upon  general 
trade,  they  were  little  favour- 
ed by  our  best  lawyers,  but 
considered  as  grants  of  the 
crown,  in  some  degree  at  the 
expence  of  the  subject.  They 
were,  therefore,  according  to 
the  equity  of  all  grants  of  the 
soTereign,  interpreted  with  the 
greatest  strictness,  and  the  law 
gaye  as  little  as  was  consistent 
with  the  faith  of  the  royal 
word.  But  in  the  improve- 
ment of  manufactures,  and  in 
the  more  guarded  exercisie  of 
the  prerogative,  patents  have 
assumed  a  more  beneficial  form 
and  character.  They  are  thus 
a  kind  of  copyright  of  trade. 
The  property  and  exclusion 
are  given  to  the  inventor,  for 
the  public  benefit ;  to  reward 
him  and  encourage  others. 
This  is  the  present  legal  ac- 
ceptance of  patents  for  new 
inventions.  It  may  be  useful 
to  give  a  brief  view  of  the  law 
upon  this  snlgect.  Our  plan 
necessarily  confines  us  to  prin- 
ciples, as  collected  from,  and 
supported  by,  authorities. 

Patentees  for  new  inven- 
tions are  left  by  the  stat.  31 
Jac.  1.  c.  3.,  to  the  common 
hkw,  and  th6  remedies  which 


follow  the  nature  of  their 
rights  :  but  to  render  their  pa« 
tents  valid,  all  the  conditions 
required  by  the  above  statute 
must  be  observed.  That  sta- 
tute condemns  all  monopolies ; 
but  the  5th  and  6th  sections 
save  letters  patent,  and  granti 
of  privileges  of  the  sole  work- 
ing and  making  of  any  nexs  ma* 
nufacture  within  this  realm,  to 
the  first  and  true  inventor,  so 
that  they  be  not  contrary  to 
the  law,  or  mischievous  to  the 
state.  The  word  manufacture 
is  of  most  extensive  meaning, 
and  applies  not  only  to  things 
made,  but  to  the  practice  of 
making ;  to  principles  carried 
into  practice  in  a  new  manner ; 
and  to  new  results  of  prin- 
ciples carried  into  practice. 

The  questions  which  gene- 
rally arise  upon  patents  are — 
1st.  Whether  the  subject^  for 
which  the  monopoly  is  claim- 
ed, were  a  known  invention, 
and  in  use  before  the  patent. 
2nd.  Whether  the  specifica- 
tion be  sufficient  to  enable 
others  to  make  it  up,  in  a 
mode  as  beneficial  as  that 
which  is  made  use  of  by  the 
inventor  himself.  The  mean- 
ing of  the  specification  is, 
that  others  may  be  taught  to 
do  the  thing  for  which  the  pa« 
tent  is  granted ;  and  that,  after 
the  term,  the  public  shall  have 
the  benefit  of  the  discovery. 
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If  the  specification,  therefore, 
be  false,  or  there  be  any  con- 
cealment,  either  in  the  prin- 
ciples and  composition,  or  the 
mode  of  operation,  the  pa- 
tentee is  guilty  of  a  fraud  upon 
the  public  rights;  his  specifi- 
cition  is  false,  and  his  patent 
Toid.  Therefore,  in  a  patent 
for  trusses  for  raptures,  the  pa- 
tentee omitted  what  wasrery 
naterial  for  tempering  steel, 
which  was  rubbing  it  with  tal- 
low, and  for  want  of  that 
Lord  MoHifiM  (Bull.  N.  P. 
70.)  held  the  patent  Toid. 

In  the  King  t.  ArkwrtgM, 
which  was  a  scire  facias  to  re- 
peal a  patent,  Buller  J.  lays 
^wn  these  rules : — 1.  A  man, 
to  entitle  himself  to  a  patent, 
nnst  disclose  his  secret,  and 
specify  his  invention,  in  such  a 
way,  that  others  of  the  same 
trade,  who  are  artists,  may  be 
tanght  to  do  the  thing  for 
which  the  patent  is  granted, 
bjr  following  the  directions  of 
the  specification,  without  any 
new  inrention  or  addition  of 
their  own. — %  He  must  so  de- 
scribe it,  that  the  public  may, 
after  the  expiration  of  the 
term,  hare  the  use  of  the  in- 
reotion  in  as  cheap  and  as  be- 
aeicial  a  way  as  the  patentee 
hhnself  uses  it ;  and,  therefore, 
if  the  specification  describe 
moy  parts  of  an  instrument, 
•r  auMfaine^  mud  the  patentee 


himself  uses  only    a   few  of         1815. 
them,  or  does  not  state  how     ^*^^v^^ 
they  are  to  be  put  together,  or       Wood 
used,  the  patent  is  Yoid. — 3.  If      ^  ^' 
the    specification  be   in    any 
part  of  it  materially  false  and 
defectire,  the  patent  is  against 
law,  and  cannot  be  supported. 
Bull.  N.  P.  77. 

When  it  appears  that  the 
patentee  has  made  a  full  and 
fair  discovery,  he  is  entitled  to 
the  protection  which  the  law 
gives  him.  But  where  the  dis- 
covery is  not  fully  made,  the 
law  will  prevent  any  imposi- 
tion on  the  public,  and  vindi- 
cate its  rights.  Slight  grounds 
will  be  sufficient  to  vacate  the 
patent,  as  in  the  case  of  the 
patent  for  steel  trusses,  al- 
ready cited.  The  patentee, 
therefore,  should  give  a  speci- 
fication of  the  invention  in  the 
clearest  and  roost  unequivocal 
terms  of  which  the  subject  is 
capable ;  and  if  it  appear  that 
there  be  any  unnecessary  am- 
biguity, affectedly  introduced 
into  the  specification,  or  any 
thing  which  tends  to  mislead 
the  public,  in  that  case  the  pa- 
tent is  void.  So,  if  the  pa- 
tentee say,  that  by  one  pro- 
cess he  can  produce  three 
things,  and  he  fails  in  one. 
I\tmer  v.  Wintery  1  T.  R. 
602.  So,  if  the  specification 
direct  the  same  thing  to  be 
prodooed  several  ways,  or  by 


64 


CASES  AT  NISI  PRIUS,  C.  P. 


1815.  several   different    ingredients^ 

^^^^^^^^  and  any  one  of  them  fail.  ibid. 

Wood  As  to  the  invention,  the  rule 

-_   ^'  of  law  is  very  different  from 

ZlMMER.  I.   4.  ....     ^v  -it      x: 

what  it  IS  m  the  speafication ; 
for  with  regard  to  the  specifi* 
cation,  if  any  one  part  of  the 
invention  be  not  sufficiently 
described,  the  whole  patent  is 
void ;  but,  as  respects  the  in- 
vention, if  any  one  part  of  it 
be  new  and  useful,  that  is  snf* 
fident  to  sustain  a  patent  for 
the  particular  object  of  the  in- 
vention. But  the  patent  mast 
not  be  more  extensive  than  the 
invention.  Therefore,  if  an  in- 
vention consist  in  an  additioi| 
or  an  improvement  only,  and 
the  patent  is  for  the  whole  ma- 
chine or  manufacture,  it  is  void. 
The  Kingr.  Else^  Bull.  N.P. 
76. 

In  Morris  v.  Brandon^  the 
question  was,  whether  an  ad- 
dition to  an  old  stocking- frame 
was  the  subject  of  a  patent. 
Lord  Mansfield  said,  if  the 
general  question  of  law,  viz. 
that  there  can  be  no  patent  for 
an  addition,  be  with  the  de- 
fendant, that  objection  would 
go  to  repeal  almost  every  pa- 
tent that  was  ever  granted. 
There  was  a  verdict  for  the 
plaintiff,  which  was  acquiesced 
in.  Bull.  N.P.  77.  "Since 
that  time  it  has  been  the  ge- 
■  neral  received  opinion  in  West- 
aiinster  Hall,  that  a  patent  for 


an  addition  is  good,  but  then 
it  must  be  for  the  addition 
only,  and  not  for  the  whole  ma- 
chine." Per  Buller,  J.  in  JBou/- 
ton  V.  BuU^  2  Henry  Black. 
489. 

In  the  last  case,  which  was 
in  the  Comm.  Pi.  that  court 
was  equally  divided,  whether 
a  patent  for  a  new  invented 
method  of  using  an  old  engine 
in  a  more  beneficial  manner 
than  heretofore,  by  the  em- 
ployment of  certain  principles, 
was  valid  or  not.  Afterwards 
another  action  was  brought 
upon  the  same  patent,  and  a 
general  verdict  having  been 
found  for  the  plaintiffs,  and 
judgment  given  for  them  by  the 
Court  of  Common  Pleas,  the 
defendants  brought  a  writ  of 
error  in  K.  B.  It  may  be  ne- 
cessary to  state  the  case  more 
fully,  as  it  is  the  leading  case 
upon  the  subject. 

It  was  a  patent  to  A.  for  his 
method  of  lessening  the  con- 
sumption of  steam  and  fuel  in 
fire-engines:  the  specification 
stated,  that  the  method  con- 
sisted of  the  following  princi- 
ples "  [describing  the  mode  in 
which  these  principles  were 
applied  to  the  purposes  of  the 
invention]"  afterwards  an  Act 
of  Parliament  was  passed  to 
extend  the  patentees'  term,  the 
title  of  which  was,  An  Act  for 
vesting  the  sole  property,  &c. 
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^  of  certain  steam  engioet, 
adled  fire  engliies,  of  his  in- 
▼ention/'  ftc;  and  after  re« 
citing  tliat  the  patent  was 
^  for  making  and  rending  cer- 
tiin  engines  by  him  inrented 
fcr  lessening  the  consumption 
tf  steam  and  fael  in  fire  en- 
pBes,**  kc.^  it  granted  hinv 
tie  sole  right  of  maliLing  and 
Idling  the  said  engines." 

The  defendants  contended, 
1st  that  it  was  a  patent  for  a 
pri»c^  and  not  a  new  mMu- 
Jmhtre^  and  thatnothingconld 
bi  the  object  of  a  patent  bnt  a 
urn  manofEictnre.  3d.  That  if 
it  wers  a  patent  for  a  mann- 
iiMrtara,  namely,  the  steam  en- 
ghe,  it  was  not  new ;  and 
thit  the  patent  should  hare . 
been  for  the  addition  only, 
iad  not  the  whole  engine. 
IW  Court  of  K.  B.  were  of 
opinion  that  this  inyention  was 
tke  snbject  of  a  patent :  that 
k  was  not  a  patent  for  princi- 
pies  only,  but  for  principles 
embodied  in  an  engine  or  ma- 
shine,  to  produce  the  effect 
described,  riz.  that  of  lessen- 
faig  the  consumption  of  steam 
ind  fuel  in  fire  engines ;  and 
fliat  it  was  not  a  patent  for  an 
eld  engine,  bnt  for  an  addition 
te,  or  an  improTement  of,  the 
eld  engine.  The  judgment  of 
C.  P.  was  afiirmcd. 

From  these  two  cases,  BouU 
Ion  T.  Bii//,  2  Hen.  BUck.  489. 

VOL.L  P 
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and  Homblaweir  t.  BouUonj  8         1815. 
T.  R.  95.  may  be  deduced  al-     V^V^W 
most  all  of  the  learning  and        Woon 
law  on  the  subject  of  patents  ^* 

for  new  iuTentions. 

The  word  used  In  the  statute 
of  James  is  manufiicture :  we 
haTO  already  obsenred  upon  the 
extent  of  its  meaning.  Under 
this  class  we  may  eomprehend^ 
in  the  first  place^  new  cempo* 
sitions  of  things,  such  as  ma* 
nufaduret  properly  so  called. 
2d.  All  mechanical  inden- 
tions,, whether  made  to  pro« 
duce  old  or  new  effects ;  fbr  a 
new  piece  of  medianism  is  a 
thing  made.  3d.  Under  the 
practice  of  makmgj  which  is 
another  and  perhaps  the  pri- 
mary meaning  of  the  word  ma- 
nufacture, we  may  class  .  all 
new  artificial  mimners  of  ope- 
rating by  the  hand,  tnr  with 
instruments  in  common  use-; 
new  processes  in.  any  art,  pro«» 
ducing  effects  useful  to  the 
public.  When  the  effect  pro- 
duced is  some  new  substance 
or  composkion  of  thing?^  .the 
patent  ought  to  be'  lor  such 
new  substance  or* composition, 
without  regard  to  the  mecha* 
nism  or  process 'by  which  hjs 
produced.  When  the  effect 
produced  is  no  new  sulistance^ 
the  patent  can  oniy  be  for  the 
mechanism,  if  new  mechanism 
be  used,  or  for  the  process,  if 
it  be  a  new  method  of  operat* 
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ing)  with  or  without  old  ma- 
chineiy,  by  which  the  effect  b 
Wood       produced. 
^'  <<  New  methods  of  manufac- 

^imiBK*  tuiing  articles  ia  common  u«e 
may  be  said  to  be  new  manu" 
fhtiureiy  in  one  of  the  common 
acceptations  of  the  words. 
Three-fourths  of  the  patents 
granted  since  die  statute  are 
for  methods  of  operating,  and 
of  manufacturing,  prodacingno 
new  substance,  and  employing 
no  new  machinery."  Per  Eyre, 
Gh.  J.  in  BouUon  t.  WaU. 

It  is  clear,  howerer,  that 
Aere  cannot  be  a  patent  for  a 
pkUosophkal  principle  only, 
but,  for  a  principle  so  far  em« 
bodied  and  connected  with 
corporeal  substances,  as  to  be 
in  a  condition  to  act,  and  to 
produce  effects,  in  any  art, 
trade,niy8tery,  or  manual  occu* 
pation,  there  may  be  a  patent. 
Pta*  Eyre,  C.  J.  ibid.  So  a 
patent  for  a  machine  improred 
by  a  fkUoscphkal  principle, 
though  the  machine  existed 
before,  is  good.  IbkL  Me* 
cihanioal  and  diemical  disco- 
veries  are  anlgects  ibr  peStetUM 
as  well  as  mauufiutures  pro* 
periy  so  called;  and  Aat  al* 
though  the  materials  be  old,  if 
fte  arriagenent  or  compound 
be  new.    But  then  tbe  pateot 


must  be  restricted  to  the  ar** 
rangement  or  compound :  andf 
in  all  cases  the  new  and  the' 
old  should  be  accurately  dis« 
tinguished.  So  a  foreign  arti« 
cle  is  considered  as  a  new  ma« 
nufacture,  upon  its  first  intro* 
duction  here,  although  it  maj 
hare  been  old  abroad.  Jessoffs 
case^  cited  in  Boulton  t.  WaU. 

The  publisher  of  the  disco- 
very  is  entitled  to  a  patent  for 
it,  whether  he  happen  to  bo 
the  original  iayentor  or  not* 
It  is  he  who  confers  the  bene^ 
fit  upon  society ;  not  the  man 
who  hoards  it  up  In  his  ows 
breast ;  for  where  one  pertoii 
had  discoTcred  a  new  method 
of  making  refracting  telescope^ 
but,  nerer  haying  made  it  pub* 
lie,  another  had  obtained  # 
patent  for  it,  the  patent  wa« 
deemed  ralid.  This  was  Do§* 
land's  case,  as  stated  by  Bui* 
ierJ*  in  BouUon  v.  fVati.r^ 
Mere  incidents  commonly 
known  need  not  be  stated  in  # 
specification. 

In  an  action  for  infringing 
his  pateat,  a  patentee  jonst 
giro  some  e?idence  (slight  w^r 
deuce  will  be  suficient)  of  t^ 
noTelty  of  his  inTontion,  wai 
that  it  can  be  produced  by  tbo 
aiode  described  in  his  ^ocii* 
cation. 
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May  and  Others  v.  Cheistie,  joiyji. 

A  CTION  upon  a  policy  of  insurance  on  goods  oi\  where  Uie  as. 
-^^  board  the  Jonge  Anthony,  from  London  to  and  recdvS 
Jnmterdam  or  Rotterdam;  the  policy  was  effected  mroSJ^dn"^'^ 
at  fifteen  guineas  jper  cew<.,  two  to  be  returned  on  J^a"of*tte' 

arri?al.     The  vessel  had  been  seized  by  the  Dutch  vefwi^and  the 

1       1  .    -m  pohcy  IS  ad- 

Government  ;  but  upon  the  plaintiff's  ag^Bt  f  nter-  justed  upon 

ing  into  a  bond  to  the  Attorney    General   of  the  he*canno^' 
Dutch  Government^  that  in  case  the  goods  should  prSU^gti^iaf' 
be  confiscated  the  bond  should  be  in  force^  she  was  ^j'^  to*thl 
liberated.     In  July  1810  the  ship  and  cargo  were  «n^««"'^.t««^  ^n 
CDodemned;  and  the  plaintiffs  were  called  upon  to^  gencyofthe 
satisfy  their  bond>    which   they   accordingly  d^l. 
After  the  arrival  of  the  vessel^  and  before  the  con- 
demnation^ the  plaintiff's  broker  applied  to  the  de- 
fendant for  the  return  premium  of  five  guinea?^ 
which  he  immediately  paid ;  his  initials  were  put  tp 
the  policy  in  the  usual  way^  to  signify  that  it  wftfi 
adjusted,  and  then  struck  out.  The  bond  was  men- 
tioned to  him  before  be  settled ;  he  said,  be  was 
^  that  the  vessel  had  arrived,  a^  he  heard  somff 
ihips  had  been  seized.     The  cargo  sold  for  more 
than  its  estimated  value^  and  the  pl^mtiffp  cbimed 
in  averfi|pe  los^. 

Lens,  ^eijeajal^  for  defenda^it. — The  plaintiffs 
have  claimed  and  received  a  return  of  premium 
with  a  knowledge  of  all  the  circumstances.  If 
they  had  a  private  reservation  or  contingent  right, 
%  Oligbt  tP  have  comnmnicated  it   Out  c^auiing 

P2 
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tai^      «poii  tke  foundation  of  arrival^  without  any  further 
'"^'^^     explanation  to  the  defendant^  it  is  a  tacit  admission 
«idiOiimt  •***  '^^^y  ^^^^  ^^  other  claim.     If  they  intended 
1^         to  claim  upon  the  contingency  of  a  loss^  the  broker 
^^**'**"*   should  have  taken  the  premium  without  prejudice. 
He  could  not  receive  the  premium  on  arrival^  but 
on  the  express  footing  of  arrival.     They  never  in- 
timate they  have  any  other  demand.    It  is  therefore 
a  determination  of  the  adventure. 

The  SoUcUor  General,  contri. 

GiBBSj  C.  J. — The  return  of  five  per  cent  on 
arrival  means,  that  if  the  adventure  be  safely  ter- 
minated^ and  the  underwriter  free  from  all  danger 
of  loss^  and  discharged  from  all  other  claims^  he 
will  return  to  the  assured  a  portion  of  the  premium 
which  he  has  received.  The  plaintiffs  have  no 
right  to  call  on  the  underwriters  unless  the  risk  be 
at  an  end ;  whilst  they  are  subject  to  any  danger 
they  cannot  be  called  upon  to  return  the  premium. 
The  return  premium  is  only  due  when  the  adven- 
ture is  wound  up.  If  any  thing  of  risk,  as  re- 
spected that  bond^  remained  outstanding,  it  should 
liave  been  communicated  to  the  defendant  when 
the  return  premium  was  claimed.  It  should 
then  have  been  demanded  as  matter  of  favour,  and 
not  of  right ;  because  it  is  not  due  of  right  until 
the  risk  is  closed.  If  the  plaintiffs  intended  to  re- 
serve a  contingent  claim  upon  the  underwriters 
after  they  received  the  return  of  premium^  they 
should  have  stipulated  for  it. 

His  Lordship  left  it  to  the  jury^  whether  the 
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whole  adventure  was  to  be  considered  as  closed  by       isis. 

the  acceptance  of  the  return  of  premium^  or  whe-  ^^^!y^^^ 

ther  it  was  received  with  a  reservation  that  the  un-  ^q^  Others 
derwriters  should  still  be  liable  if  the  bond  were  put         v. 

in  force.  CKauiii. 

The  jury^  which  was  a  special  jury,  found  for 
ike  defendant. 

llie  Solicitor  General,  Beat,  seijeant,  and  Ga* 
Melee,  for  plaintiffs. 

Len$  and  Vaughan,  seijeants,  and  Toddy,  for 
defendant. 

[Attoroiei^  J.  and  J.  GnfioN,  and  Ka^  and  Co.] 


Pearce  and  Others  v.  Cowis.  juiyi. 

'TtHIS  was  an  action  on  a  policy  of  insurance  on     The  words 

-**    a*  Portuguese  vessel  owned  by  a  British  sub-  ^'i^^^the 

ject,  at  and  from  Amelia  island  to  Liverpool.  The  ^^'\'^'^^^' 

vessel  took  in  her  carffo  at  Amelia'  island.     With  include co«<m 

1  •  ^  .  ^     .  1  «    •     «wl;  especial* 

the -exception  of  some  tierces  of  rice  on  board  it  ly  when  the 
consisted  of  cotton.     The  ship/  on  account  of  bad  lalcottmtwooi^ 
weather,  was  obliged  to  put  back  to  Amelia  island;  ^oieTlriTuse, 

and  ID  the 
itaie  Mctton  of  the  act,  as  distinct  commodities.    Therefore,  the  importation  of  cotton 
frim  Awtefia  island,  in  a  Portngnese  vessel,  owned  by  a  British  subject,  the  captain  and 
Clew  of  which  are  Portngnese,  is  contrary  to  the  Nayigation  Act.    The  65th  O;  3»  €•  St 
ii  aoC  ad  ezpontioa  of  the  4Sd. 
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1815/  vrhere  fibe  was  found  to  have  sustained  to  much 
^■^^^^^  damage  that  it  became  necessary  to  sell  her. 
ttd^M  "T^^^  plaintifTs  claimed  a  total  loss. 


Besty  Serjeant^  and  Richardson^  for  defendant* 
— ^The  voyage  is  illegal  by  the  Navigation  Act.  A 
ship  of  this  description^  the  master  and  crew  of 
which  are  foreigners^  cannot  bring  any  such  com- 
modities from  a  Spanish  settlement  in  SotUh  Ame- 
Hett.  The  plaintiffs  will  rely  on  the  43  G.  3. 
c.  153.  s.  13.;  but  that  act  only  authorizes  them 
to  import  into  Great  Britain  all  sorts  of  wool.  The 
act  proceeds  to  give  a  liberty  to  import  into  Ire- 
land ''  all  sorts  of  barilla^  &c.^  and  wool  and  cotton 
wool.''  There  is  therefore  an  obvious  distinction 
made  by  the  Legislature ;  the  bulk  of  this  ship's 
cargo  was  cotton  wool^  and  not  the  wool  which 
the  act  permits  to  be  imported  into  Great  Britain. 
Wool^  standing  alone^  means  wool  from  the  back 
of  the  sheep^  and  not  cotton  wool. 

The  Solicitor  General,  for  plaintiffs. — ^The  Act 
says  ''  all  sorts  of  wool/'  which  includes  cotton 
wool.  The  word  wool,  in  respect  to  Ireland, 
it  not  used  in  the  same  meaning  as  in  respect 
to  Engkmd.  The  term  wool,  it  is  contended, 
applies  to  the  animal:  that  may  be,  as  regards 
Ireidnd;  but  '^all  sorts  of  wool,"  includes  both 
animal  wool,  at  weU  as  cotton  wool.  The  55  G.  3. 
e.  8.  continues  the  act  of  the  43d,  and  is  an  expo* 
sition  of  it.  It  makes  it  lawful  to  import  into 
Great  Britain  all  sorts  of  wool,  and  cotton  wool. 
Its  intent  is  to  continue  the  privileges  of  the  4i3d, 
and  not  to  give  new  privileges.    It  cannot  be  aaid 
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to  be  a  eantinuing  act^  if  it  gives  new  powers.     .  1815. 
The  55th  recites  the  4Sd,  and  shews^  that  in  the  ^^^-^'^^'^^ 
former  act  cotton  wool  was  virtually  included  in  ^^^  others 
the  term  wool.    It  is  therefore  an  explanation  of         v. 
the  43d.  ^^''' 

GiBBs^  C.  J. — Cotton  wool  is  not  included  in 
the  term  wool  in  the  jact  of  the  43d  of  the  King, 
Wool  is  produced  from  the  animal;  cotton  wool 
^ws  from  the  ground :  when  applied  to  wool^ . 
it  means  unmanufactured  wool.  An  irresistible 
argument  is  furnished  by  the  two  branches  of 
the  act  as  respects  Ireland  and  England.  Why 
should  cotton  wool  be  specifically  mentioned  in 
the  clause  to  import  into  Ireland  ?  It  would  have 
been  included  in  ''  all  s6rts  of  wool.''  The  l^sla- 
tare  evidently  meant  to  distinguish.  The  55tb^ 
I  think,  cleaily  shews  that  cotton  wool  was  not 
comprehended  in  the  words  *'  all  sorts  of  wool" 
used  in  the  43d. 

Plaintiffs  nonsuited. 

The  Solicitor  General^  Lens,  serjeant^  and  Scar^ 
Id,  for  the  plaintiffs. 

Best,  Serjeant^  and  Richardson  for  the  defendant. 

[ Attoniies,  fVindk,  and  Crmeder  tod  Oh] 


The  illegality  In  the  present  tcm  to  be  referred  generally  to 
cue  arose  out  of  the  system  the  celebrated  act  of  C.  2. 
of  the  aaTigatioa  laws ;  a  sys*     c.  1 2. ;  and  though  some  traces 
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1815.  are  to  be  found  in  the  earlier     stands.    Vide  Wilson  t.  Mar* 

^^^^V^^  pertodsof  our  history,  jet  tliat     tyfltf,  8  T.  R.  81.    Samew. 

P^ARGE  act  b  usually  considered  as  the     Same^  1  B.  &  P.  43^. 

and  Others  j^ig  ^f  the  system  a3  it  now 

V. 
COWIE. 


July  6th.  Marsh  v.  Pedder  and  Others. 

o/co^ntSS'"'  I^OVENANT  on  a  Charter-party.— The  plain- 
^^pwty'foT  ^^  tiff  was  the  owner,  and  the  defendants  freight- 
defimcVthat"^  ^^^  ^^  *^*^  -Rot?er.;  the  voyage  was  from  London  to 
^fSf^°ilrt  ST  ^^^^^*  ^^^  ^^  freight  and  primage  41(M.  The  de- 
the  freiffht  in  claration  aversed  a  delivery  of  the  goods  at  Antwerp^ 
S^defencT  and  alleged  a  breach  in  the  non-payment  of  the  freight. 
SroaJ?  M^d  There  were  several  pleas :  the  substance  of  them 
a^bm  (w?rtiwt  ^^® — '^^^^  ^^^  Joseph  Osey,  to  whom  the  captain, 
t^«  pjivity  of  (who  was  the  plaintiff,)  was  directed  to  apply  at  Ant^ 
aoto)drawnby  werp  for  the  freight,  &c.  paid  plaintiff  15U.  13^.  6d. 
up^onftindac-  part  of  the  410/.;  and,  for  the  residue,  gave  his 
^ffe^Swu  tiU  ^  exchange,  drawn  on  Baker,  Mant,  and 
Mdl^wcrbiu  ^^S^^  ^^  London,  payable  at  sixty  days'  date  to 
wasafter-  plaintiff's  Order,  for  258Z.  6s.  6d. ;  which  bill  was 
noaredopon  duly  accepted;  and  that  plaintiff  received  the 
of*tbc*drawe/  151Z.  13$.  6d.,  and  the  said  bill  of  exchange,  in 
SftSS^^c?""'  f^W  payment  and  satisfaction.     The  plaintiff  re- 

pay  the  freight  in  Satisfaction,  but  as  a  security  only,  and  that,  by 
phontiff;  and  reason  of  the  insolvency  of  Osey,  the  drawer, 
trt^diemed*^  ^^^  Baker  and  Co.,  the  acceptors,  h%  was   un- 

paymcnt, 

thoagfa  defendants  were  not  informed  of  the  transaction  until  after  the  ikUare  of  the  patw 

ties  to  it 
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tUe  to  procure  payment  of  it.  It  appeared^  that  1815. 
defendants  had  given  the  plaintiff  a  letter  to  O^ey, 
at  Antwerp y  directing  him  to  pay  for  the  entire 
freight  410/.  and  to  give  them  the  earliest  intelli- 
gence of  the  vessel's  arrival.  The  plaintiff  had 
been  before  chartered  by  the  defendants;  had 
been  addressed  to  O^ey,  and  received  payment 
from  him.  The  defendants  likewise  sent  the  fol- 
lowing letter  to.  Ozty : — ''  Mr.  Joseph  Oaey, — Ac- 
cording to  the  manifest^  you  will  receive  for 
ear  account  4592.  9^.  lid.  The  balance  we  shall 
be  obliged  by  your  remitting  to  us^  less  your 
charges." 

On  the  arrival  of  the  vessel,  Osey  paid  in  dis«* 
charge  of  the  freight  1512.  13^.  6d.,  and  gave  a 
bill  of  exchange  for  2582.  Ss.  6d.j  the  residue  of 
the  freight,  drawn  by  his  agent,  to  the  order  of 
Marsh;  upon  Baker,  Mant,  and  Page,  London. 
'nui  bill  was  accepted  by  plaintiff  without  any  sti- 
pulation. On  the  1st  of  May,  Osey  remitted 
defendants  722.  and  claimed  a  deduction,  from  some 
monies  of  defendants  in  his  hands,  of  4102.  as 
paid  to  plaintiff  for  their  use.  The  bill  was  re- 
gdariy  accepted  by  Baker  and  Co.  in  London, 
and  became  due  in  the  latter  end  of  June.  In  the 
mean  time  Osey,  and  Baker  and  Co.  became  insol- 
vent, and  the  bill  not  being  paid,  plaintiff  applied 
to  the  defendants  for  the  residue  of  the  freight. 

The  Solicitor  General,  and  Campbell,  for  the 
plaintiff,  relied  on  Tapleyy.  Martens,  8  T.R.451. 
and  Everett  v.  Collins,  %  Camp.  515. 
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1815.  Best,  Serjeant^  and  Scarlett,  for  the  defendants. 

It  appears  by  the  charter-party^  that  the  freight 
was  to  be  paid  at  Antwerp,  and  not  in  London. 
It  also  appears  that  there  was  a  sum  of  money 
and  Others,  j^  Osey's  hands^  the  balance  of  which,  after  pay- 
ments which  he  was  directed  to  make,  he  was  to 
remit  to  the  defendants.  The  plaintiff  takes  the 
bill  without  communication  with  the  defendants. 
.  He  thus  got  a  new  security  upon  another  person. 
No  captain,  who  is  to  receive  his  freight  at  Ant^ 
werp,  having  taken  a  bill  drawn  upon  a  third 
person  (which  is  the  material  distinction)  can,  on 
any  contingency,  resort  to  the  freighters,  who  au- 
thorized him  to  receive  the  money  for  the  freight 
at  the  port  of  delivery.  If  the  plaintiff  had  told 
Osiy  that  he  took  the  bill  as  security  only,  that 
would  have  reserved  his  right  against  the  defend- 
ants ;  but  if  he  mention  nothing  about  security,  he 
takes  it  as  payment.  Tapley  v.  Martens  does  not 
apply.  This  is  no  bill  of  exchange  drawn  on  de- 
fendants here.  No  intimation  is  given  to  defend- 
ants that  the  plaintiff  had  got  the  bill,  till  Ose^ 
failed.  Plaintiff  must  take  the  consequence  upon 
himself  if  he  will  receive  a  bill  drawn  on  a  perfect 
stranger.  If  a  bill  had  been  given,  and  not  ac- 
cepted, it  would  not  have  done;  but,  by  inter- 
posing a  third  person,  a  new  security  is  given. 
If,  upon  simple  contract,  a  bill  of  the  party  had 
been  given  and  dishonoured,  it  would  have  been 
no  payment;  but  the  security  of  a  third  person 
might  be  pleaded  as  accord  and  satisfiaction.  If  a 
person  be- the  principal  in  a  bond,  and  the  obligee 
takes  a  bank-note  in  discharge  of  the  bond,  and 
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the  bank  fails,  it  is  payment.      Besides,  plaintiff       I815. 
might  select  this  mode  of  payment  for  his  own  con-    ""^^^^^^^ 
venience.  Marsh 

Peddib 
O1BB8,  C.  J.— The  question  is,  are  the  defend-  •»*  ^^•^ 
ants  liable  at  law  for  the  freight.     The  plaintiff  co** 
Tenants  to  deliver  the  goods  according  to  the  char- 
ter-party ;  the  defendants  covenant  that  they  will, 
by  themselves  or  assigns,  pay  freight.     If  the  de-  ^ 
fendants  themselves  had  paid  part  by  bill,  and  that 
bill  dishonoured,  unless  there  had  been  proof  that 
the  plaintiff  took  it  in  full  satisfaction,  it  would 
not  have  been  payment.-  It  is  the  same  when  pay- 
ment is  made  through  an  agent,  and  part  is  paid 
in  money,  and  part  by  a  bill  which  is  dishonour- 
ed.   The  defendants  will  remain  liable  to  so  much 
of  the  freight  as  is  not  paid.    Circumstances  may 
vary  this  case.     If,  when  money  is   offered,  the 
pldntiff  chooses,  for  his  own  accommodation,  to 
take  a  bill,  there  would  be  some  weight  in  the  ar- 
piment.     It  is  not  stated  that  the  plaintiff  knew 
that  Osey  was  to  pay  him  in  cash.     It  is  not  to 
be  inferred  that  Osey  was  so  to  pay  him.     The  de- 
fendants, therefore,  are  liable  for  so  much  of  the 
freight  as  remains  due. 

Verdict  for  plaintiff,  258/.  6s.  6d. 

The  Solicitor  General,  and  Campbell  for  plaintiff. 

Best,  seijeant,  and  Scarlett,  for  the  defendants. 

[Attoraiet,  HoU  and  F,  and  Dmoa  and  Gv.] 
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1^15;  Ti^ilep  ▼.  Martens  is  mate- 

^*^^V^^  riallj  distinguished  from  the 

Marsh  present  case.    A.  wishing  to 

^^J^'  send  goods  to  B.  at  X.,  em- 

•nd  Others.  ^^""^^  ^'  *""  "^^^^  ^^'^  '^^^'^®' 
them  to  B.,  and  engaged  to  pay 

C.  for  the  freight;  C.  on  deli- 
Tering  the  goods  took  a  bill  of 
eichange  from  B.  drawn  on 
A.,  which  bill  was  ne?er  paid. 
It  was  held  that  A.  was  liable 
to  pay  the  amount  of  the  freight 
to  C,  notwithstanding  the  bill 
of  exchange.  8  T.  R.  451. 

But  if  the  plaintiff  had  been 
guilty  of  any  negligence  after 
he  had  taken  the  bill,'  in  not 
"^  endeavouring  to  enforce  pay- 
ment of  it,  that  might  ha?e 
been  an  answer  to  the  demand 
in  the  principal  case.  All  that 
could  be  required  of  the  plain- 
tiff was,  that  he  should  use 
common  prudence,  and  in  the 
above  case  he  did  use  common 
prudence.  A  bill  might  have 
deluded  the  most  cautions  man ; 
it  was  a  payment  in  the  most 


usual  mode  of  payment  in  the 
conunercial  world.  Moreover, 
the  defendants  by  sending  the 
goods  to  Osey  at  Antwerp  ac- 
credited him  there. 

In  Everett  v.  Collins^  Lord 
EUenboraughsBjSf  ^<  If  a  ere*, 
ditor  prejers  a  bill  of  exchange, 
accepted  by  a  stranger,  to 
ready  money  from  his  debtor, 
he  must  abide  the  hazard  of  the 
security  he  takes."  In  that 
case,  the  plaintiff  was  offered 
by  the  agent  cash  in  payment, 
or  a  check  upon  his  (the  agent's) 
banker ;  and  he  preferred  the 
latter,  which  being  dishonour- 
ed, it  was  held  not  to  discharge 
the  debtor,  although  the  agent 
failed  with  a  balance  of  his 
principal  in  his  hands  to  a  large 
amount.  In  that  case  the 
agents  were  considered  as  ser« 
vants  of  the  defendant,  and 
their  check  was  his  check.  2 
Camp.  615. ;  and  see  the  cases 
referred  to  in  the  noteu 
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Berolles  t^.  Ramsay.  Dec.  i. 

ASSUMPSIT  for  the  price  of  a  chronometer.  .  a  liejtenMit 
*^  in  the  Roral 

Plea — Infancy,  replication,  necessaries.  ntvy.ander 

•^  '^  the  age  off], 

is  not  aniwer- 

The  plaintiflF  was  a  watchmaker,  and  had  sold  to  J^wj^^iro. 
the  defendant,  who  was  a  lieutenant  in  the  Royal  J^J^^^^'^S 
Navy,  and  at  the  time  when  the  contract  was  made  he  hu  pleaded 

"^  his  inrancyy 

nnder  the  age  of  twenty-one  years,  a  chronometer,  and  the  repu* 
for  which  he  charged  68/.    The  plaintiff's  counsel  ^J^HriaJ^ 
insisted  that  a  chronometer  was  necessary  to  a  lieu- 
tenant in  the  navy. 

Lens,  Serjeant,  for  the  defendant. — It  might  be 
necessary  to  a  lieutenant  in  commission  ;  but  the 
defendant  being  out  of  commission  at  the  time^  it 
was  not  necessary. 

GiBBs,  C.  J. — Certain  things  may  be  necessary^ 
but  not  suitable  to  the  condition  of  the  parties.  A 
jury  cannot  determine  a  chronometer  necessary  to 
this  defendant,  unless  it  be  necessary  for  every 
lieutenant  in  the  navy.  He  was  out  of  employment 
at  the  time  it  was  furnished ;  and  it  was  not  certain 
that  he  would  be  sent  where  a  chronometer  was 
necessary.    It  would  be  most  detrimental  to  the 
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service^  if  it  were  laid  down  as  a  general  rule  that 
every  lieutenant  of  the  navy  might  contract  for 
the  purchase  of  a  chronometer,  and,  though  under 
age  at  the  time  of  the  contract,  should  be  responsi- 
ble for  the  price.     I  think  it  not  a  necessary. 

Verdict  for  the  defendant. 

Best,  Serjeant^  and  BaUanline^  for  plaintiff. 

Lens,  Serjeant,  for  defendant. 


Wkh  respect  to  the  neces- 
saries for  -which  an  infant  may 
contract,  the  question  always 
bears  a  reference  to  the  con- 
dition of  the  parties.  Necee- 
sariesy  in  Cacti  is  a  wide  reia- 
tion.  It  is  not  simply  in  auy 
absolute  thing;  it  is  not  in 
food,  clothes,  or  lodging,  but 
in  any  article  which  may  cor- 
rflBpood  widi  the  condition  and 
circamstanoes  of  the  in&nt. 

It  has  been  justly  said,  that 
the  defence  of  infancy  is  not 
to  be  used  as  a  sword  but  as 
a  shield — ^the  law  seeks  only 
to  protect  the  infant  fron  die 
«ffect3  of  tviprudence* 

It  has  been  determined  that 
an  infant,  a  captain  in  the 
army,  is  liable  to  pay  for  a  11- 
tery  onlered  for  his  servant,  as 
neoessaiies,  b«t  not  for  cock- 
ades ofdared  fpr  the  soldiers 
i»f  his   company*  Jimds  ?• 


Slaney,  8  T.  R.  578.  Bat 
assumpsit  on  an  account  stated 
does  not  lie  against  an  infant, 
erea  though  the  particulars  of 
the  account  were  for  necassa* 
ries.  Trueman  t.  Hurfty  1  T» 
R.  40. 

So,  it  was  held  by  Mans* 
Jleldy  C.  J.  that  an  infant  can- 
not accept  a  bill  of  exchange 
for  necessaries.  fVillimmion  t. 
fVatU,  I  Gamp.  552.  See  like* 
wise  1  Garth.  160.  Gom.  DigJ 
Enfant,  c.  ^  It  has  been 
thought,  howerer,  that  her 
might  bind  himself  by  a  pro- 
missory note  for  necessaiiesy 
by  analog  to  the  ancient  doc^ 
trine,  that  a  single  bill  giTon 
by  an  infant  for  necessaries 
was  binding.  1  Rol.  729.  i: 
2a  R.1L9Y.S6.  Battbens 
is  a  Material  distiACtieya  bf^ 
tween  a  iwflc  bill  and  a  pro* 
Qussory  note  ^  that  the  former 
i 
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V8S  not .  n^otiable ;  whilst 
promissorj  notes,  since  the 
statute  of  Armey  are  upon  the 
same  footing  as  bills  of  ex« 
change.  As  a  promissory  note, 
therefore,  might  be  indorsed 
oTer,  it  should  seem  that  an 
infant  would  not  be  bound  by 
sach  security,  at  least  not 
whilst  it  is  in  the  hands  of 
an  indorsee,  and  in  the  hands 
of  the  person  to  whom  it  was 
ori^nally  made  payable,  it 
would  probably  be  deemed  to 
haye  no  other  qualities  than  a 
pTDinisBory  note  had  before  the 
tfatnte  of  Anne^  that  of  being 
gwjpiiog  of  a  debt. 

Single  bills  are  scarcely 
known  in  the  present  day; 
they  are  obligations  by  bill  or 
note  without  a  penalty.  But 
aa  infant  can  on  no  account 
bind  himself  in  a  bond  with  a 
penalty  conditioned  to  pay  in- 
terest as  well  as  principaL 
Fisher  t.  Mowbray^  8  East, 
390.  It  appears,  moreover, 
froni  the  jadgment  in  that  caee, 
ttat  ao  infant  can  give  no  se- 
carity  to  bind  himself  for  Htm 
payment  of  interest. 

Necessaries  for  an  infant's 
wife  are  necessaries  for  him, 
bat  not  if  provided  in  order 
for  the  nmrriage.  Turner  v. 
THr^  Str.  168.  Money  ad- 
nnced.  to  release  an  infant 
tikei|  ID  .txe&Uiou  may  be  re* 


covered  as  necessaries.  Clarke         1815. 
V.  Leslie,  5  Esp.  28.     Alvafu-   V*^V^^ 
%,C.  J.  1 803.  But  if  the  infant     Berolles 
were  in  custody  -upon  mesne  ^' 

process,  it  must  be  shewn  that  '^^^'S^Y. 
the  debt,  for  which  the  arres^ 
was  made,  was  for  necessaries. 
Regimentals  sold  to  a  member 
of  a  volunteer  corps  are  neces- 
saries, per  Ellenborough,  C.  J. 
in  Coaies  v.  Wilson^  5  Esp. 
152.  The  question  of  neces- 
saries is  to  be  governed  by  the 
real  circumstances  of  the  in- 
fant, and  not  by  his  ostensible 
situation.  Ford  v.  Fother" 
gillj  Peak,  22Q.  But  the 
G>urt  shall  judge  what  things 
are  necessary,  Cro.  Eliz.  583. 
An  infant,  however,  is  not 
liable  for  .money  lent,  though 
laid  out  in  the  purchase  of  ne- 
cessaries. Robariy.  Knouthy 
2  Esp.  472  n.  per  Buller  J. 
1783.  See  likewise  1  Salk. 
279.  Com.  Dig.  Enfant,  c.  2. 
But  if  one  lends  money  to  an 
infant  to  pay  a  debt^  and  if  in 
consequence  of  sach  loan  he 
does  not  pay  the  debt,  the  in^ 
fant  shall  be  liable  in  equity ; 
for  the  lender  of  the  money 
stands  in  the  place  of  the  per* 
'  son  paid,  viz.  the  creditor  for 
necessaries,  and  shall  reoev«r 
in  equity,  as  the  creditor 
WiMild  have  reicovered  at  com* 
moA  law.  Moploti  v.  Pi^field^ 
1  P.  Wms.  559. 
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1815.  not  follow^  because  the  policy  is  so  defective  that 
the  plaintiff  cannot  recover  from  the  underwriters, 
that  he  can  therefore  recover  from  the  defendant ; 
but  1  think  the  letter  not  doubtful.  With  this 
letter  before  hrm,  it  was  not  expecting  too  much 
from  the  defendant  that  he  should  effect  a  policy 
on  goods  shipped  at  Malaga.  It  was  under- 
stood that  the  goods  were  to  be  shipped  at  Ma- 
laga,  and  the  defendant  ought  not  to  have  effected 
a  policy,  which  can  only  attach  on  goods  shipped 
at  Gibraltar.  I  think  the  vessel  having  been  in 
the  bay  of  Gibraltar  is  sufficient,  without  having 
actually  touched  at  the  port* 

Verdict  for  plaintiff. 
Solicitor  General  and  Parke,  for  plaintiff. 
Copley,  se^eant,  and  Gifford,  for  the  defendant. 

[Attornies,  Pmfne  and  Leaehman,  and  Wade$en,'\ 


This    case   was  afterwards  not  at  and  from  Gibraltar.    3 

moved  on  the  part  of  the  de-  Marsh.  Rep.  190. 

fendant  in  the    next    Hilary  A  broker  who  has  neglected 

Term ;    but  the  Court   con-  to  insure  the  premium  accoid- 

curred  in  opinion  with  the  Lord  ing  to  the  directions  of    hh 

Chief  Justice  at  the  trial ;  and  principal,  cannot  set  up  as  a 

the  rule  nisi,  which  had  been  defence  that  he  was  directed 

obtained,  was  discharged.  The  also  to  insure  against  British 

Court,  however,  were  of  opi-  capture ;    for    that  is  not    » 

nion,  that  the  broker  should  crime  so  as  to  render  the  whole 

kave  effected  the  insurance,  at  insurance    Illegal,    though    it 

and  from  Gibraltar  bay,  and  would  be  Told  pro  ianio^^ 
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Brokers  on  receiTing  an  order 
maj  renounce  it  altogether; 
but  if  thej  adopt  it,  thej  are 
bound  to  ezecnte  it,  as  far  as 
bj  lavr  they  may,  secundum 
formam  jubeniis.—Glaser  t. 
C&wie^  1  Manle  and  Selw. 
53.  Lubbock  y.  Poits^  7  East, 

The  case  of  Robertson  t. 
Frenchy  4  East,  130,  first  de- 
cided that  a  policy  on  goods 
laden  at  one  port  will  not  co- 
ver goods  laden  at  an  anterior 
port    That  has  been  followed 
by  a  series  of  cases ;  Spiita  t. 
Woodmany     2    Taunt.     416. 
Langhome  ▼.  Hardy^  C.  P. 
Same  t.  CoUaghan^  Harney er 
▼.  Lushingion^   15  East,  49. 
ud  Mellish  v.  Allnuty  2  Maule 
and  Selw.  106.  in  which  the 
wthority  of  Spitia  t.  Wood^ 
wum  has  been   recognized  by 
tB.andC.  P. 

The  Court  of  K.  B.  have 
howe?er  expressed  au  opinion, 
that  the  very  strict  construe- 
tioa  which  first  obtained  in 
Spiita  T.  Woodman^  (where  it 
vas  holden  that  the  words  be- 
ginning the  adventure  from 
the  loading  on  board,  were  to 
be  confined  to  the  place  from 
whence  the  risk  commenced) 
was  not  a  construction  to  be 
fiiToured,  and  still  less  to  be 
extended.  And  that  if  there 
were  any  thing  in  the  policy 
to  indicalfi  that  apiior  loading 

G 


was  contemplated  by  the  par-        1816. 
ties,  it  would  release  the  case   v^^V^^ 
from  that  strict  interpretation.        Park 
Thusy  in  Nonneni.  KeUleMli,  ^' 

16  East,  177,  the  phiinti£f  was  H^^^^^W*^* 
held  entitled  to  recover  a  loss 
of  goods  insured  at  and  from 
Landscrona  to  Wolgast; 
though  they  were  shipped  at 
Gottenburgh  before  the  ship 
arriyed  at  Landscrona^  and 
though  the  policy  was  declared 
to  he  at  and  from  the  loading 
of  the  goods  on  board  the  ship; 
it  appearing  that  the  under- 
writer was  informed  at  the  time 
that  the  goods  were  loaded  on 
board  at  Gottenburgh^  and  that 
part  of  them  were  landed  and 
re-loaded  at  Landscrona^  so  aa 
to  enable  the  Custom  House 
officers  to  ascertain  the  quality 
of  the  goods  and  adjust  the 
duties :  the  policy  being  free 
of  average. 

So,  in  Bell  t.  Hohson^  the 
principle  in  SpiUa  t.  Wood* 
man  was  excluded,  on  the 
ground  that  the  policy  in  that 
case,  which  was  on  goods,  (be* 
ginning  the  adventure  from  the 
loading  thereof)  was  declared 
to  be  a  continuation  of  k  former 
policy;  which  was  a  policy 
from  Virginia  to  the  ship's 
port  of  discharge  in  the  U.  K., 
or  any  port  in  the  Baltic^  with 
liberty  to  take  in  and  discharge 
goods  wheresoever. 

So,  where  a  policy  of  insa- 
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Park 

V. 

Hammond. 


ranee  was  oa  goods  at  and 
from  P.  to  M.  and  from  thence 
to  L.,  begmoing  the  ad?en< 
ture  ou  the  goods  from  the 
loading  thereof,  on  board  the 
ship  wheresoever.  Held,  that 
it  would  co?er  goods  preYiouslj 


loaded  at  L.y  and  which  ar- 
rived at  P.,  but  were  not  un- 
loaded there,  and  afterwards 
sustained  a  partial  loss  in  the 
▼oyafice  from  P.  to  M,  Glad* 
stone  ▼.  Helaj/,  2  Maule  and 
Selw.  419. 


Dfc  r. 


Orme  V,  Young. 


The  neglect  of 
the  obligee  to 
give  notice  to 
Sie  surety,  that 
tlie  principal 
had  made  de- 
fault, does  not 
discbarge  such 
auretv ;  but  if 
the  obliffee 
(without  the 
privity  of  the 
surety)  enter 
iuto  an  en- 
gagement with 
the  obligor; 
and  deprive 
himselrofthe 
power  of  suing 
Lim,  whereby 
the  surety  is 
prevented 
from  coming 
into  a  court  of 
equi^  for  re- 
lief, he  is  then 
discharged; 
but  not  others 
wise 


DEBT  on  bond,  dated  25th  November,  1807, 
in  the  penal  sum  of  44,000/,,  to  secure  the 
payment  of  22,000/.,  payable  by  instalments  of 
1,000/.  half-yearly,  from  the  29th  of  September, 
1807,  to  the  29th  of  September,  1812,  when  the 
residue  of  the  sum  secured  was  to  be  payable. 

The  defendant  pleaded.  First,  Non  est  factum. 

2d.  That  he  entered  into  the  bond  as  surety 
for  one  William  Orme,  and  that  the  plaintiff,  on 
the  28th  of  September,  1812,  without  the  privity 
and  consent  of  the  defendant,  forbore  and  gave 
day  of  payment  of  the  sum  of  13,000/.  residue  of 
the  principal  money,  then  due,  to  William  Orme, 
jtin.  beyond  and  after  the  29th  of  September,  1812, 
when  the  same  became  payable. 

There  were  other  pleas  to  the  same  effect. 
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The  case  was  this :  the  plaintiff  assigned  his  bu-  1815. 
siness  to  his  son  upon  his  giving  him  a  bond  ex- 
ecuted by  himself  and  ten  sureties,  one  of  which 
was  the  defendant,  to  secure  to  the  father  the 
value  of  the  stock  and  business.  The  bond  was 
given  for  22,000/.,  payable  by  instalments  of 
1,00W.  half-yea«Iy,  until  9,000/.  should  be  paid, 
at  which  time,  the  29th  of  September,  1812, 
the  residue  was  to  be  paid.  The  son  paid 
the  instalments  regularly,  till  the  13,000/.  be- 
came due,  at  which  time  he  made  default  in  pay- 
ing the  principal  sum,  but  continued  to  pay  his 
father  sums  of  1,000/.  each,  at  different  periods, 
and  in  five  different  payments,  down  to  Januafy, 
1815:  in  all  5,000/.  In  March,  1815,  WUliam 
(kme,  jun.  became  a  bankrupt.  No  notice  had 
been  given  to  the  sureties  of  the  default  of  WiUiani 
Orme  in  the  payment  of  13,000/.,  and  it  did  not 
appear  that  they  were  privy  to  the  mode  in  which 
the  payments  had  been  made.  The  plaintiff  had 
indorsed  receipts  for  them  upon  the  back  cff  the 
bond,  giving  credit  for  them  as  half-yearly  receipts, 
and  not  making  any  distinction  between  the  pay- 
ments before  the  13,000/.  became  due,  and  those 
made  afterwards.  They  were  all  entered  as  half- 
yearly  payments  by  the  soti  to  the  father ;  but  no 
agreement  of  forbearance  was  in  evidence. 

The  Solicitor  General  and  Lens,  serjeant,  for 
the  defendant,  contended,  when  the  13,000/.  be- 
came due,  it  was  the  plaintiff's  duty  to  have  called 
on  WiUiam  Orme,  or  the  sureties.  If  he  chose  to 
give  time  to  his  son,  he  should  have  acquainted 
the  sureties  with  it.    No  communication  was  made 


Ormx 

9. 
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1815.  to  theih.  The  fir&t  time  they  hear  of  a  default  is 
upon  the  bankruptcy  of  the  son.  If  the  obligee 
do  not  claim  his  debt  when  due^  but  agrees  to 

TouN«.  extend  the  time^  and  enter  into  arrangements  with 
his  debtor^  he  discharges  the  sureties.  What  was 
done  between  the  father  and  son  was  without  the 
privity  of  the  defendant.  The  manner  of  payment^ 
subsequent  to  the  13^0002.  becoming  due^  is  evi- 
dence of  an  agreement  between  the  father  and  son 
to  proceed  tvith  the  same  mode  of  payment  as  was 
stipulated  for  the  9,000/.  The  sureties  ought  to 
have  been  acquainted  with  this  arrangement.  They 
have  lost  the  opportunity  which  a  court  of  equity 
would  have  given  them,  of  calHng  upon  their  prin- 
•    cipal,  when  solvent,  to  pay  the  obligee. 

Vaughatiy  serjeant,  and  Comyn,  contrft. 

GiBBs,  C.  J. — The  defence  upon  the  record  is, 
that  the  plaintiff  before  the  29th  Sepfemfter,  1812, 
forbore  and  gave  day  of  payment  to  William  Orme, 
jun. :  in  other  words,  that  the  obligee  has  extended 
the  terms  of  the  obligation  without  the  privity  of  the 
sureties.  This  defence  is  borrowed  from  a  colirt  of 
equity :  there,  if  day  of  payment  be  given  to  the 
debtor,  the  sureties  are  discharged.  It  is  the 
equitable  right  of  sureties  to  come  into  a  court  of 
equity  and  demand  to  sue  in  the  name  of  the  cre- 
ditor. Now,  if  the  creditor  have  given  time  to  his 
debtor,  the  surety  cannot  sue  him ;  but  the  fact  to 
be  tried  is,  was  time  of  payment  given  without  the 
privity  of  the  sureties  ?  What  is  forbearance  and 
giving  time  P  It  is  an  engagement  which  ties  the 
bands  of  the  creditor.    It  is  not  negatively  refrain- 
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ing ;  not  exacting  the  money  at  the  time ;  but  it  is  isia. 
the  act  of  the  creditor^  depriving  himself  of  the 
power  of  suing  by  something  obligatory,  which 
prevents  the  surety  from  coming  into  a  court  of 
equity  for  relief ;  because  the  principal  having  tied 
his  own  hands  the  surety  cannot  release  them. 
Here  there  is  no  contract  to  forbear ;  no  impedi* 
ment  to  the  suit.  A  neglect  to  give  notice  to  the 
iiirety  that  the  debtor  has  made  defttult  does  not 
discharge  him.  But  the  present  issue  is,  was  there 
an  agreement  to  forbear  ?  I  am  of  opinion  there 
was  none. 

Verdict  for  plaintiflF,  for  8,508/. 

Vaughan,  serjeant,  and  Comyn,  for  plaintiff. 

Solicitor  General^  and  Lens,  seijeant^  for  de* 

fendant. 

CAttornief,  DniM  tad  Ludkvt.'i 
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Decs.  Houston  and  Others,  Executors  of  Houston 

t^.  Robertson. 

AKrokerit   FTpHIS  was  an  action  to  recover*  the  amount  of 

aat  entitled  to       ■  ,       ^     ..      ^     ^   .       •     i.-    it 

fetoffi*etiinu  -'-  some  premiums  due  to  the  testator  in  bis  lite- 
^^bMme  time.  The  plaintiffs  sued  as  executors :  the  facts 
t^/^    were  these: 

miderwntery 
in  an  action 

Krongiit  The  plaintiffs'  testator  was  an  underwriter.   The 

againit  hin  by  *       ,         , 

the  executors  only  qtfcstiou  in  this  case  was,  whether,  as  the 
writer. ""  ^^  testator  died  before  the  return  premiums  became 
due,  the  defendant  had  a  right  to  set  them  off 
against  the  executors.  The  defendant  had  paid 
money  into  Court,  and  if  he  had  a  right  to  make 
this  deduction  he  was  entitled  to  a  verdict. 

Vaughan,  serjeant,  and  Taddy,  for  the  defend- 
ant.—It  is  true  the  return  premiums  do  not  be- 
come due  till  Houston's  death ;  but  the  testator  did 
not  claim  them  in  his  lifetime ;  he  left  the  account 
open.  It  is  an  account,  theretbre,  to  be  taken  be- 
tween the  executors  and  the  defendant  as  it  now 
stands.  If  the  testator  had  lived  to  commence  the 
action  he  would  have  been  subject  to  these  deduc- 
tions. The  reservation  of  the  right  of  a  return 
premium,  in  case  of  a  contingency,  was  the  induce- 
ment to  the  defendant  to  enter  into  the  original 
contract ;  it  is  therefore  a  part  of  the  contract,  and 
the  executors  must  take  the  whole  together. 

The  Solicitor  General  and  Gaselee,  contra. 
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GiBBS^  C.  J. — Is  not  this  stipulation  for  the  re-       I815. 
torn  premium  something  collateral  to  the  contract.   '^'^^V^b/ 
The  full  amount  of  the  premiums  was  due  to  the   and  o2er§ 
testator  in  his  lifetime :  he  had  a  present  right  to         v. 
them.     He   dies^    and  a  subsequent  event  raises  *<>■**"•''• 
a  claim  to  a  return  premium.     All  the  arguments 
which  apply  in  case  of  the  underwriter's  bank- 
ruptcy^  ^Pply  still   more    forcibly  to  that  of  bis 
death.     Undoubtedly  the  defendant  may  sue  his 
representatives  upon  that  account;    but  I  am  of 
opinion  that  he  cannot  avail  himself  of  it  by  set-off 
in  this  action.     I  will^  however^  reserve  the  point. 

Verdict  for  plaintiff^  subject^  &c. 

Solicitor  General  and  Gaselee,  for  plaintiff. 

'   Vaughan,  Serjeant^  and  Taddy,  for  defendant. 

[Attorniesy  Gregmms,  aod  TomUnmm  and  Co.] 


In  the  ensuing  term  Vaughany  be  so  after  his  death :  that  as 
Mrjeant,  moTedfor  the  defend-  the  right  to  the  premium  was 
tot  upon  the  point  resenred;  communicated  to  the  assignees 
but  the  Court  refused  a  rule  to  by  the  underwriter's  bankrupt- 
shew  cause.  cy,  in   the  same   manner  the 

The  Chief  Justice  obsenred  :  right  was  transferred  to  the 

that  it  was  impossible  to  distin-  executors  by  his  death;  and 

gabh  this  case  from  Mtnett  y.  that  the  authority  ceased  in 
FarreiieTy  and  the  cases  which  .  either  case, 
liid  been  subsequently  decided 


npon  the  same  principle :  that         A  good  deal  of  complexity 

as  the  broker  could  not,  in  any  has  been  introduced  in  cases  of 

Mate,  be  said  to  be  an  agent  this  description,    by  not  ad- 

for  the  underwriter  after  his  verting  to  the  ordinary  course 

ktnkniptcy,  neither  could  he  of  the  broker's  dealing,  and 
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the    character    in    which    he 
stands  related  to   the  under- 
writer on  one  hand,  and  to  the 
assured  on  the  other.  It  is  the 
well  known,  indeed  the  inva- 
riable custom,  for  the  under- 
writers when  they  subscribe  a 
pblicj  of  insurance,  to  write 
against  their   respective   sub- 
scriptions an  acknowledgment 
of  the  premium  having  been 
then  received.  It  is  never  in  fact 
paid  at  the  time,  but  is  entered 
by  the  broker  (minui  his  com- 
mission of  5  per  cent,  thereon) 
to  the    credit  of  the    under- 
writer, in  an  account  between 
them ;  and,  in  like  manner,  it 
is  entered  by  the  underwriter 
in  his  books  to  the  debit  of  the 
broker,  who  alone   is   after- 
wards considered  as  liable  to 
the  underwriter  for  the  pre- 
mium.    When  the  broker  has 
effected  the  policy  (if  not  un- 
der a  del  credere  commission) 
the  assured  may  at  any  time 
demand  it  from  him,  paying 
him  what  he  owes  him  at  the 
time  of  taking   it;    and  may 
place  it,  if  he  chooses,  in  the 
hands  of  another  broker  to  be 
adjusted.     In  that  case  it  is 
unnecessary  to  add,  that  the 
first  broker  will  have  nothing 
to  do  with  the  return  of  pre- 
mium.    Care  must  be  taken, 
in  considering  this   question, 
not  to  confo.i^d  the  double 
capacity  of  the  broker^  who 


acts  in  two  distinct  characters, 
as  two  agents.    He  is  agent 
for  the  underwriters,  and  also 
for  the  assured ;  first  in  effect- 
ing the  policy,  and  in  erery 
thing  that  is  to  be  done  in 
consequence  of  it,  and  which, 
from  the  nature  of  the  con- 
tract, is  incidental  to  it*     He 
is  agent  for  the  underwriter  as 
to  the  premium,  but  for  nothing 
else.    He  is  supposed  to  re* 
ceive  the  premium  from  the  as- 
sured to  the  use  of  the  under- 
writer.    But  the  contract  be- 
tween the  underwriter  and  the 
broker,    whereby  the  former 
gives  credit  to  the  latter,  is  a 
clear  and  distinct  contract  and 
account.     Exclusive  of  fraud 
and     other    similar     circum- 
stances, the  premium,  as  be« 
tween  the  insurer  and  the  as- 
sured, is  paid.     For,  though 
the  premium  be,  in  fact,  only 
carried  to    the  credit  of  the 
insurer  in  the  broker's  books, 
the  underwriter  may  call  upon 
him  for  it,  and  compel  an  im- 
mediate payment,  without  any 
reserve  in  the  broker's  hands 
to  answer  any  returns  of  pre- 
mium, or  any  thing  else,  which 
the  insurer  at  a  future  time 
may  be  bound  to  pay  to  the 
assured.     The  returns  of  pre- 
mium  and    the    payment    of 
losses  are  matters  between  the 
assured  and  the  underwriter : 
they  constitute  a  debt  from  th# 
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uiderwriter  to  the  assured 
done)  and  not  to  the  broker. 
The  broker  is  not  entitled  to 
leoeiTe  from  the  underwriter 
other  the  return  of  premium 
•r  the  amount  of  a  loss,  with* 
Oit  an  especial  authority  from 
dM  assured.  If  indeed  the 
hoker  act  under  a  dei  credere 
csnmission,  he  becomes  an 
tfent  of  a  different  descrip* 
tioB.  He  b  then,  in  substance, 
the  owner  of  the  policy :  he  is 
loiwerable  to  the  insured  for 
the  loss:  he  is  liable  in  the 
int  instance,  and  he  may  set« 
•f  tosses  which  hare  become 
doe  on  all  policies  which  haTe 
bMn  effected  under  his  com- 
BisBion  del  credere.  In  Ghrove 
j.Duboitj  1  T.  R.  119.  and 
Bm  T.  Dickaton^  ibid.  285, 
tkis  doctrine,  as  relates  to  the 
pririlege  of  a  set  off,  and  the 
right  of  deducting  the  amount 
•fa  loss,  was  first  established. 
In  the  former  case  the  plain* 
tils  were  the  assigners  of  a 
bankrupt  underwriter,  and  the 
action  was  brought  against  the 
broker  for  premiums ;  for  which 
fte  underwriter  had  debited 
him;  but  having  acted  under 
a  dei  credere  commission,  it 
was  holden  that  he  was  enti- 
tied  to  set  off  a  loss  upon  a  po- 
licy which  had  happened  be- 
fore the  bankruptcy.  In  Bize 
T.  Dkkae&n  the  same  doctrine 
oMained,  and  it  was  consider- 


ed to  make  no  difference, 
though  the  loss,  which  had 
occurred  before  the  bankrupt- 
cy, was  not  adjusted  till  after 
the  bankruptcy.  See  likewise 
WienhoU  ▼.  RobertSf  2  Camp. 
580. 

The  case  of  Shee  r.  Clark* 
sorty  12  East,  607,  was  the 
next  case  which  occurred,  and 
which,  on  the  first  view,  seem^ 
ed  to  extend  the  rights  of  the 
broker  beyond  what  had  hi* 
therto  been  considered  as  their 
limits,  both  according  to  the 
usage  of  trade,  and  the  reason 
and  equity  of  the  contract. 
In  Shee  y.  Clarkson  it  was  de- 
cided, that  the  broker,  who 
effected  a  policy,  being  the 
common  agent  of  the  assured, 
and  the  underwriter,  whilst 
the  premium  remained  in  his 
hands  for  one  p&rty,  and  the 
policy  for  the  other,  and  baring 
received  notice  of  events  which 
entitled  the  assured  to  a  return 
of  premium^  (before  an  action 
brought  by  the  underwriter  to 
recover  the  full  premium)  was 
authorized  to  deduct  such  re- 
turn, and  only  to  pay  over  the 
difference  to  the  underwriter. 
In  that  case  indeed,  the  Court 
drew  a  distinction  between 
what  was  due  to  the  assured 
for  losses,  and  what  was  due 
for  return  of  premium :  they 
considered  the  latter  as  part  of 
the  premium  itself,  which  waft 
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not  to  be  paid  orer,  if  the 
eTeiit  on  which  it  was  return* 
able  ascertained  the  amount  of 
the  deduction  before  the  pre- 
mium was  paid;  and  that  in 
such  case  the  underwriter  was 
entitled  to  receiTe  no  more  in 
the  first  instance,  than  he 
would  be  ultimately  entitled  to 
retain  on  the  balance  of  the 
premium  account.  By  this 
determination,  the  rule  which 
was  to  goTern  the  rights  of 
the  respective  parties  on  the 
contract,  became  more  intri- 
cate than  was  suitable  to 
cases  of  such  frequent  occur- 
rence. The  rule  hitherto  adopt- 
ed between  the  broker  and  the 
underwriter  had  been  simple 
and  intelligible ;  it  was  defined 
with  a  suitable  precision,  and 
corresponded  with  those  deci- 
sions which  had  obtained  in 
cases  of  an  analogous  charac- 
ter. It  was  considered,  that, 
as  the  assured  had  no  concern 
in  the  contract  between  the  un- 
derwriter and  the  broker  as  re- 
spected the  premium,  which 
was  their  owji  distinct  account ; 
so  the  return  of  the  premium, 
and  the  payment  of.  losses, 
were  matters  between  the  as- 
sured and  the  underwriter,  in 
which  a  broker,  who  had  not 
a  del  credere  commission,  could 
hare  no  right  to  mix  or  engage. 
The  payment  for  losses  and  the 
return  of  premium  were  new 


claims,  and  of  a  distinct  na« 
ture.  They  irose  from  erents 
subsequent  to  the  insurer's 
right  to  the  full  premium.  The 
broker  could  not  sue  in  his 
own  name  for  the  return  of 
premium ;  how  then  could  he^ 
in  an  action  brought  by  the 
underwriter  or  his  assignees  for 
premiums,  set  it  off.  It  was 
merely  an  accident  that  the 
premium  remained  in  his  hand. 
But  that,  which  was  Hn  inci- 
dental circumstance,  could  not 
gire  him  a  right  of  action  or 
of  set  off,  which  is  correlatiTe« 
The  case  of  Skee  t.  Clark- 
son  was  much  shaken  in  the 
subsequent  cases  of  MineU  t. 
Forrester^  4  Taunt.  541.  and 
Goldschmidlr.  Xyoii,ibid.  5^4, 
and  in  the  case  of  Parker  t. 
Smithy  16  East,  382,  the  deci- 
sions in  the  Common  Pleas  were 
confirmed  and  acted  upon  in 
the  King's  Bench.  In  Minett 
T.  Forrester  it  was  determined, 
that  an  insurance  broker,  who 
was. indebted  to  the  estate  of 
a  bankrupt  underwriter  for 
premiums,  could  not,  without 
an  especial  authority,  set  off 
against  the  debt  sums  due  from 
the  underwriter  for  return  of 
premium.  Whether  the  returns 
became  due  before  the  bank- 
ruptcy or  qfter  the  bankrupt* 
cy?  In  that  case,  Mansfieidy 
Ch.  J.  in  delivering  the  judg- 
ment of  the  Court  observed  in 
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lobstance,  that  Id  Shee  t.  Ciark* 
iM,  the  judgment  of  the  King's 
Bench  seemed  to  haTe  pro* 
ceeded  lery  much  on  the  cir- 
comstance  of  the  plaintiff  (who 
m  that  niMtance  was  the  under- 
writer himselQ  hating  been 
omstantly  in  the  habit  of  se(<- 
tiing  and  adjusting  with  the 
broker,  and  always  allowing, 
oat  of  the  premium  which  he 
vas  to  receive,  what  was  due 
from  himself  to  the  assured  for 
returns  of  premium  accruing  for 
ihort  interest,  or  for  any  other 
reason.  He  was  therefore,  in 
fiur  intendment,  the  common 
agent  both  of  the  underwriter 
sod  the  assured.  But  where  a 
baakruptcy  had  interrened  and 
determined  the  agency,  (which 
was  the  case  of  MineU  t.  Fores* 
ter)  the  authority  given  by  the 
■oderwriter  ceased,  and  when 
he  became  a  bankrupt  his  right 
to  the  premium  was  communi- 
cated to  the  assignees,  who  had 
aerer  constituted  the  broker 
thdr  agent,  either  with  refer- 
ence to  an  adjustment  or  other- 
wise; they  had  a  right  there- 
fore to  compel  him  to  pay  the 
premium  for  the  benefit  of  the 
bankrupt's  cyitate;  and  how 
could  he  make  himself  the 
agaot  of  the  assignees  for  the 
purpose  of  detaining  money  to 
be  paid  by  the  bankrupt  to  the 
iniored?  In  Goldschmidt  t. 
L^oHy  the  decision  went  upon 


the  same  principle  as  in  the  1815. 
former  case,  tiz.  that  a  broker  ^*^V*%^ 
who  was  indebted  to  the  as-  Houston 
signees  of  a  bankrupt  for  pre-  *"^  Others 
miums  due  to  them  upon  poll-  ^  ^' 
cies  subscribed  by  the  bank- 
rupt before  his  bankruptcy, 
was  not  entitled  to  set  off  re- 
turns of  premium  due  upon  the 
arrival  of  ships  which  had  ar- 
rived since  the  bankruptcy.  In 
Parker  v.  Smithy  which  was 
likewise  an  action  by  the  as- 
signees of  an  underwriter 
against  insurance  brokers,  for 
the  balance  of  an  adjusted  ac- 
count between  the  bankrupt 
and  the  defendants,  and  also 
for  premiums  on  policies  sub- 
scribed by  the  underwriter  be- 
fore his  bankruptcy,  it  was 
determined,  first,  that  the 
brokers  were  not  entitled  to 
deduct  for  returns  of  premium 
due  on  policies,  the  premiums 
of  which  policies  formed  a  part 
of  the  adjusted  account,  but 
where  the  events  entitling  them 
to  such  retunis  were  not  known 
till  after  such  adjustment.  Se- 
condly, Nor  could  they  deduct 
for  returns  of  premium  on 
some  of  the  policies  for  the 
premiums  qf  which  the  action 
was  brought,  the  events  en- 
titling them  to  which  returns 
had  happened  before  the  bank- 
ruptcy, but  the  returns  on 
which  had  not  been  adjusted. 
Thirdly,  Nor  could  tbey  deduct 
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for  returns  on  otker  policies, 
for  the  prttDium  of  which  the 
action  was  brought,  the  events 
entitUog  them  to  which  re- 
turns had  happened  since  the 
l>ankruptcy,  biut  before  the 
commenoraient  of  the  action : 
tinfi  brokers  npt  ba?ing  a  del. 


credere  commission,  nor  being 
personally  interested  in  any  of 
the  insurances. 

The  cases  in  the  two  Courts, 
therefor^,  seem  now  in  unison. 

See  likewise  Koder  y.  Ea^ 
9on^  2  Maule  and  Selw.  113. 
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Yeats  and  Another  v.  Pim  and  Another.  Wednesday, 

Dec.  IS. 

CTION  for  a  breach  of  contract  upon  the  sale     An  nsa^  of 

r  u^^^^  trade  cannot 

01  some  bacon.  be  set  up  to 

contravene  an 
express  con- 
On  the  S9th  of  March,  1815,  the  defendants  sold  J«ct-   The«j- 

to  plaintiffs  50  bales  of  bacon,  warranted  to  be  agreed  to  seu' 

{Penro8€*s)  prime  singed  bacon,  at  68«.  per  cwt. ;  uty  ifVacon, 

payable  by  a  biU  at  two  months  from  the  landing;  ii^^^dtob^^^f 

average  for  weight.     The  bacon  was  landed  a  few  ^^^^^^^^ 

days  after  the  contract.     On  the  31st  of  March,  of  which  b. 

one  of  the  plaintiffs  examined  a  bale,  and  upon  the  e^^mined 

3d  of  April  three  more  bales  were  weighed  and  afthewharf^ 

opened.     No  objection  was  taken,  and  no  allow- ||25'for^c 

ance  claimed.     A  bill  was  drawn  by  defendants  on  whoiebyabui 

*'  at  two  months^ 

plaintiffs  for  the  price  of  the  bacon,   which  was  but  before  the 
accepted  and  duly  paid.     About  the  latter  end  of  due  gave  no- 
May  plaintiflb  made  a  final  examination  of  the  uTe^b^on  wL 
bacon,  and  rejected  it  on  account  of  taint  toffiSi^^ct 

Held  that  B. 
earid  not  give  in  eridence  a  custom  in  the  bacon  trade,  that  the  buver  was  bound 
to  rgect  the  contract,  if  dissatisfied  therewith,  at  the  time  or  examining  the  commodity ; 
ad  that  bmTing  neglected  to  do  so  in  the  first  instance,  he  was  excluded  from  luture 
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1813.  The  coonsel  for  the  defendants  ofiered  evidence, 

that  there  was  a  custom  in  the  trade^  upon  the  sale 
of  bacon,  to  examine  it  a  few  days  after  the  land- 
ing, if  it  was  not  imported  at  the  time  of  the  sale, 
and  at  the  time  of  inspection  to  reject  or  accept 
it^  or  claim  an  allowance  for  damag;e  or  difference 
of  quality ;  and  that  if  the  buyer  did  not  at  that 
time  reject  the  contract,  or  claim  an  allowance,  he 
was  bound  to  accept  the  bacon  without  reference 
to  the  terms  of  the  contract. 

Best  and  Vaughan,  Serjeants,  and  Marryat,  for 
plaintiffs,  objected  to  this  evidence  of  custom  in  a 
case  where  there  was  a  warranty.  The  question 
was,  whether,  on  the  29th  of  March,  1815,  this 
bacon  was  prime  singed  bacon.  No  usage  can 
countervail  a  special  contract  or  defeat  a  war* 
ranty.  Nothing  short  of  an  express  acceptance  of 
the  commodity,  amounting  to  a  waiver  of  the  con- 
tract, could  be  an  answer  to  this  action. 

The  Solicitor  General  and  Scarlett,  contra. — A 
conclusion  may  be  made  against  the  plaintiff's,  (as 
evidence  that  the  commodity  complied  with  the 
warranty)  who  do  not  reject  it  when  they  may,  but 
by  their  conduct  induce  the  seller  to  think  that 
they  accept  it.  The  seller  may  be  deprived  of  im- 
portant advantages  by  their  delay.  The  shipper, 
against  whom  he  has  his  remedy  over,  may  fail. 
After  two  examinations,  and  a  bill  drawn  and  ac- 
cepted, it  was  too  late  for  the  plaintiffs  to  change 
their  minds.  The  custom,  offered  in  evidence,  was 
not  unreasonable.     It  was  not  unusual  to  append  a 
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eostom  to  a  particular  contract.  The  days* of 
^ce  upon  a  bill  of  exchange  was  a  familiar 
instance.  In  like  manner,  upon  a  purchase  of 
goods,  though  payment  be  due  upon  the  sale, 
the  contract  being  debitum  in  pnesenti^  the  usage 
of  trade  is  constantly  allowed  to  inttrposc,  in  order 
to  give  the  buyer  a  certain  extent  of  credit.  Con- 
tracts, the  creatures  of  custom,  might  be  regu- 
lated by  it ;  and,  in  the  present  case,  the  custom 
was  not  offered  to  contradict  the  contract,  but  as 
a  reasonable  qualification  of  it. 

Heath,  Justice. — It  would  breed  endless  confu- 
lion  in  the  contracts  of  mankind,  if  custom  were  6f 
any  avail  in  a  case  like  the  present.     I  will  admit 
evidence  to  shew  that  the  buyer  inspected  the  com- 
modity, and  made  no  objection  to  the  quality  ;  but 
no  usage  in  a  trade  can  deprive  a  man  of  the  be- 
nefit of  an  express  contract     By  requiring  a  war- 
ranty, he  is  to  be  understood  as  excepting  against 
all  terms  but  such  as  are  stipulated  in  the  bargain-. 
It  is  open  to  the  defendants  to  prove  that  the  plains* 
tiSs  acquiesced ;  and  evidence  may  be  admitted  to 
ihew  tliat  they  were  guilty  of  gross  negligence  iij 
not  examining  and  rejecting  the  bacon  in  time. 
Bit  the  evidence  of  custom  cannot  be  received 
to  alter  the  contract.     Although  one  of  the  plain? 
tiffs  examined   three   bales,    which   he    did    hot 
object  to,    it  does    not  follow,    if  the  remaining 
bales  were  carrion,  that  he  was  bound  to  accept 
them.      It    is   prima    fttcie  evidence   which    may 
be  explained  or  rebutted:      If  the  shipper  fail- 
ed, the  loss  must  attach  on  the  party  who  gave 
Vol.  1.  H 
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I8ii.      the  credit^  not  on  the  person  who  relied  on  the 
''^^^^^   warranty. 


PXM. 


Verdict  for  plaintiffs. 


In  the  ensuing  term,  theSo- 
liciior  General  moTed  for  a 
new  trial,  on  the  ground  that 
tlie  eridence  of  the  custom  of 
the  trade  was  improperly  re- 
jected at  the  trial.  The  Court, 
howerer,  was  unanimous  in 
opinion,  that  the  ruling  of  Mr. 
Justice  Heaih  was  perfectly 
correct* 

All  contracts  made  in  the 
ordinary  course  of  trade,  with- 
out atipulation,  warranty,  or 
espressproTision,  are  presumed 
to  incorporate  the  usage  and 
custom  of  the  trade  to  which 
they  relate.  The  trade  is  the 
ground  of  the  contract,  and 
the  custom  and  usage,  as  mem- 
bers or  parts  of  that  trade, 
compose  a  whole  thing.  The 
contracting  parties,  being  co- 
nusant of  such  customs,  are 
presumed,  and  the  presump- 
tion is  generaUy  consistent 
with  the  truth^  po  hare  it  in 
their  intention,  that  their  con- 
tract shall  not  exclude  such  ' 
usages.  Bui  as  it  would  be 
absurd  to  say  that  any  one 
should  be  bound  to  a  condi- 


tion, under  whaterer  name, 
against  hb  will,  and  contrary 
to  his  interest ;  so  in  aU  cases, 
where  there  is  a  warranty,  or 
any  special  proTision  io  the 
contract,  contrary  to  the  cus- 
tom of  the  trade,  such  custom 
is  excluded :  the  parties  haTO 
varied  the  ordinary  mode  of 
dealing ;  and  the»custom,  as  a 
mere  usage  of  trade,  haTing  do 
separate  1^1  obligation,  the 
expressed  will  contradicts  the 
construction  of  law,  and  the 
limitation  or  ehlaigemont  b  of 
course  exempted.  No  usage^ 
therefore,  of  trade,  can  be  set 
up  in  contraTention  of  an  ex- 
press contract. 

The  days  of  grace  on  a  bill 
of  exchange  are  no  exception 
to  the  rule.  Bills  of  exchtngo 
are  totally  mercantile  eon- 
tracts  ;  days  of  grace  are  part 
of  the  nature  of  the  thing: 
they  are  as  much  a  part  of 
the  contract  on  a  bill  of  ex- 
change a  A  the  act  of  payment 
itself.  They  are  not  inci- 
dental but  of  essence ;  they 
are  not  adscititious,    but  the 
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tUog  itself.  With  reipect 
to  the  nle  of  goods,  if  the 
eootxact  be  that  they  shall  be 
pdd  for  on  a  pailicalar  day, 
DO  castom  can  dispense  with 
ndiatens.  Nerertheless  in 
ordinary  cases,  where  no  day  of 
ptynent  is  eipressed,  the  usage 
of  tiie  trade  may  introdnce  into 
te  cootract  a  particnlar  credit, 
Ihei^  the  bargain,  in  form  of 
liw,  raaaet  a  dMium  in  prm* 
m$iL  Bat  the  nsi^  operates 
'  m  that  caoe,  liecanse  not  being 
eieoptod  by  express  words,  the 
psitaes  are  presumed  to  con* 
tnct  with  frference  to  the  ge* 
aoial  oonrae  of  the  trade. 

A  Taiiety  of  cases  has  de- 
tonsiaed,-  that  VMrcandle  con- 
tncts  are  to  be  construed  ia 
eoafefmity  with  the  nsage  and 
eulom  of  merchants.  It  has 
homi  doabted,  hoWerer,  by 
jadges  of  the  highest  authority, 
^^^her  this  practice  has  not 
hoon  extended  too  Ikr.  In 
JUknM  T.  PMeher,  Lord 
BUkmj  C.  J.  obserres,  that  as 
amdi  sub^ty  Is  raised  by  the 
s|flication  of  usage  to  the  con- 
itnctlon  of  a  contract,  as  by 


the  introduction  of  additional 
words,  and  that,  if  the  matter 
were  res  Megra,  it  might  rea* 
sonably  be  questioned.  S  B. 
and  P.  168.  Mercantile  con- 
tracts, howerer,  wh«i  reduced 
to  writing,  are  subject  to  the 
same  rules  of  constraction  as 
other  written  instruments; 
therefore,  in  an  action  on  a 
policy  of  insurance,  ^^  on  the 
ship  till  moored  at  anchor  twen- 
ty-four hours,  and  on  the 
goods  till  discharged  and  safely 
landed,'*  eridence  haying  been 
admitted  that,  by  the  custom 
of  the  trade,  the  rislL  on  the 
goods,  as  well  as  on  the  ship, 
expired  in  twenty-four  hours;, 
the  Court  of  K.  B.  granted  a 
new  trial  on  that  ground,  and 
on  the  new  trial  the  eridence 
was  rejected.  Parkm^n  t>. 
CoUier,  Pkrk  Ins.  416.  See 
likewise  RoberUan  r.  FrcnAy 
4  East,  135.  and  Cutter  r. 
Powell,  6  T.  R.  320.,  in  which 
the  doctrine  of  admitting  eri- 
dence of  usage  to  explain  and 
construe  mercantile  contracts 
is  strongly  illustrated. 
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TiinncfjH,  Craten  and  Others  t\  Ryder. 

Dec.  14. 

Tnicn  the  r  I  TROVER  to  recover  the  value  of  some  sugar, 
"^piecd^^^  ^  On  5th  May,  1815,  the  plaintiffs  entered 
Kootison board  jpf^  ^   Contract  with  Messrs.  Bo^lc  and  French. 

and  gives  a  re-  . 

cejpt  for  them,  to  scll  them,  at  a  crcdit  of  two  months,  twenty- 
not  to  deliver  four  hogsheads  of  Hamburg  loaf  sugar,  to  be 
laduj?,  except  delivered  by  the  plaintiffs  ''  free  on  board  the 
!?f.o*^ea^'^ve  Geovgc,  Captain  Rijderr  On  the  lUh  of  Mai^, 
the  receipt  in    Bogl^  and   FrcHck  sold    the    suffars    to   Caldas, 

exchimge.     A.  ^  "  ' 

sells  poods  to  who  paid  for  them ;  and  Caldas  subsequently 
vcred  free  on  sold  them  to  Bene  and  Co.  of  Hamburg.  The 
cXr^hipT.he  shipping  order  was  in  these  terms^  "  To  the  com- 
b^atd^'ard''"  nianding  officer  on  board  the  George,  Capt.  Ryder  ; 
takes  a  receipt  rcceivc  the  Undermentioned  £:oods,  for  and  on  ac- 

from  C,  which  " 

purports  that  couut  of  Cntven  and  Co."  When  the  goods  were 
reccl^lpvoJ-^  shipped,  a  receipt  was  brought  back  from  the  de- 
7^'"  Tc"bte  fendant's  mate  in  these  words,  ['  Received,  15th  of 
R  ilLd^soiT  ^^^^^'  ^^  ^^^^^  ^'^^  George,  Captain  liyder,  the 
the  goods  to     undermentioned  suffors  for  Hamburg;,  for  and  on 

D.,  who,  with.  _      ^  ^  ,    ^  ^    ,  ^     ' 

out  the  know,  accouut  of  Cravctt  and  Co. — Robert  Ramsay, 
sent  ofA.,^ob"  mate."  It  was  in  evidence  that  the  usual  form  of 
laiung  from  c.  ^  Hg^ter's  uotc  was  uot  to  add  to  tbe  receipt,  ''  for 
hlioivenT^*  and  ou  accouut  oT  the  party  ;"  but  a  jjeneral  note 
Held,  that  A.    oulv  was  ffiven  with  the  ffoods.     The  lic^hterman 

is  entitled  to  •;.  I     J-    ,       ,  f        .,u-  r  4U 

stop  the  poods  lu  this  case  had  introduced,  within  a  few  months,  a 
tilat  crhavTng  fovm  which  was  peculiar  to  himself,  and  the  mate 
liveTthemon  '^^^  signed  it  on  account  of  the  defendant,  s6em- 
the  produetion  inaly  witliout  advertinff  to  the  contents.     On  the 

of  tbe  receipt,  ^  ,  , 

i?  answerable    17th  of  May,  Bogle  and  French  stopped  payment, 

to  A.  in  an  ac- 
tion of  trover.    A.'s  right  would  have  been  the  same,  althoagh  tbe  receipt  had  not 
contained  the  restrictive  words,  bnt  bad  been  in  tbe  general  form. 

X         •    a-.. 
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and  on  thi!  2BA  the  lightermam  demanded  the  goodt       i^^^v 
on  the  p)!aintiH^*  lu^count ;  at  the  same  tiwre  he  ex-     q^^^^ 
kibited  the  mate's  receipt,  the  Cnstom-house  order  and  Others. 
to  re-hind,  and  tendered  the  freight  »nd  primago         ^• 
lo  Hamburg.     The  defendant  refused  to  deHtet 
up  the  goods,  on  the  ground  that  he  had  already 
execifted  a  bill  of  lading  to  Calias.  '. 

Lens,  for  defendant,  contended^  that  there  was 
no  pretenee  for  a  stoppage  in  transitu.  After  the 
ilelirery  of  the  sngar  on  board  the  defendant's 
fts«el,  the  property  had  been  twice  changed,  and 
the  sugars  no  longer  remained  in  their  first  condit 
lion.  The  right  to  stop  in  transitu,  however  equi- 
table in  principfe,  must  have  a  limit ;  tliere  was 
no  case  where  a  sale  has  been  made  bona  fide, 
and  after  a  deKvery  of  the  goods,  in  which  the  right 
of  stoppage  m  transitu  has  been  admitted.  The 
lighterman's  note  was  capable  of  explanation,  and 
only  meant  to  shew  that  tlie  plaintiffs  had  com- 
plied with  tiieir  contract  with  French  and  Soglc, 
in  "  delivering  the  goods  free  on  board."  The 
sugars,  indeed,  might  have  been  stopped  in  their 
way  to  French  and  Bogle ;  but  how  couTd  the 
title  of  Caldas  be  impeached  ?  The  plaintiffs  had 
no  intention  of  exporting  the  goods ;  they  were 
put  on  board  by  the  direction  of  French  and 
Bogle,  and  wltcn  once  shij)ped  in  order  to  be  sent 
to  HanAw^gy  they  became  the  property  of  5ene 
and  Co. 

Dallas^  Justice. — I  am  of  opinion  that  this  is  a 
restrictive  receipt.  The  Captain  takes  them  oc^ 
account  of  the  plaiatiflk^    Irtbiok:  CrinacfUandL .C^ 
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1815.       never  parted  with  their  right  of  stoppage  in  tran- 
^'^P^^'^*^  ««<w.     Their  title  was  never  out  of  them.    The 
•iid*Oth«r8  sugars  were  sold  to  Caldas  on  the  llth  of  Mtjy,  ^ 
^'         and  they  were  in  the  plainttflb'  warehouse  till  the 
14th. 

His  Lordship  left  the  case  to  the  Jury^  and  they 
expressed  themselves  of  opinion^  That  it  was  con- 
trary to  the  course  of  business^  and  to  the  defend- 
ant's duty^  to  give  up  the  bill  of  lading  without  the 
receipt ;  that  the  defendant  had  received  the  sugars 
on  account  of  Craven  and  Go.^  and  had  given  a 
restrictive  receipt  accordingly. 

Verdict  for  plaintiflEs. 

Solicitor  General^  Vaughan,  se^eant^  and  Mar- 
ryot,  for  plaintiffs. 

LffM  and  Bnt^  Serjeants^  and  Campbell,  for  de- 
fendant. 

tAttoniiet,  Brvum Nmd.'i 


In  the  ensuing  term,  LenSf  the  case  of  Lkkbarrow  t.  Mo- 
Serjeant,  moved,  that  the  ver-  san^  2  T.  R.  63.,  and  cited  6 
diet  should  be  set  aside,  and  a  East,  ^1,  in  notis,  for  the  sake 
new  trial  granted,  on  the  of  Mr.  Justice  Boiler's  judg-^ 
ground  that  the  plaintiffs'  right  ment,  as  embracing  all  the  law 
to  stop  the  goods  in  iramitu  on  this  subject,  and  deciding 
was  gone,  after  there  had  been  the  point, 
an  absolute  sale  to  French  and  Lord  Chief  Justice  €ribbs 
Co.,aiid  two  other  subsequent  obserTed,  that  the  usage  and 
sales.  Be  relied  upon  the  ar-  custom  of  merchants  was,  that 
fuments  which  he  had  urged  the  person  who  was  ki  posses- 
at  tlMl  trial,  aad  reterod  to  don  of  the  receipt  shouldalone 
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be  entided  to  the  bUl  of  lading; 
aad  that  the  captain  ought  not 
to  have  giren  the  bill  of  lading, 
flioept  to  the  person  who  coald 
prodooetlie  receipt  in  exchange. 
Cooseqvently,  the  person  hold, 
iag  the  receipt  had  a  control 
ofer  the  goods,  till  he  had  ez- 
daaged  it  for  the  bill  of  lading. 
His  Lordahip  added,  that  the 
pluntiffs  had  nnqoestionably 
B0t  abandoned  their  right  of 
stoppage  in  transUu^  in  case  of 
the  insoWency  of  the  por- 
diasers,  nntll  the  goods  were 
deli? ered ;  and  that,  although 
French  and  Co.  might  sell  the 
ragars  again,  the  plaintiffs 
might  still  reserre  to  them- 
KWes  the  right  of  stoppage. 
That  the  defendant,  therefore, 
gsTe  the  bill  of  lading  to  Cai^ 
ifttf  in  hb  own  wrong,  because, 
according  to  usage  and  com- 
moD  sense,  he  should  not  hare 
deliYered  it  without  taking  the 
receipt  in  exchange.  ^^  I  do 
not,"  said  his  Lordship,  ^<  rely 
mainly  on  the  particular  form 
af  the  receipt  (though  that  is 
aot  to  be  laid  out  of  our  con* 
lideration) ;  but  I  think  that  if 
the  receipt  bad  been  in  the 
usual  form,  its  effect  would 
haTO  been  the  same.  The 
ground  of  my  opinion  is,  that 
the  original  seller  had  never 
parted  with  his  right  of  stop- 
page m  Irofinlii."  The  rest  of 
tte  Court  concurred.  Rule 
frfnied.-— -4S>€e, /or  a 


fiitt  rqwrtj  ft  MarshaWi  Rqf. 
Ift7. 


1815. 


mare 


The  case  V>f  Udcbarrom  ▼• 
Moion^  both  in  its  principle 
and  circumstances,  is  tery  dis* 
tingoishable  from  the  above 
case.  That  case  determined, 
and  the  decision  is  undoubtedly 
of  the  first  importance  to  com* 
merce,  that  the  consignee  of 
goods,  by  the  assignment  6f 
the  bill  of  lading  to  a  third 
person  for  a  valuable  consi* 
deration,  might  confer  an  ab- 
solute right  and  property  upon 
such  assignee,  indefeasible  by 
any  claim  on  the  part  of  the 
consignor;  subject,  however, 
to  this  restriction,  that  the  as- 
signment should  be  made  with 
good  faith  to  all  parties,  and 
without  notice  to  the  assignee 
that  the  goods  were  not  paid 
for.  In  Cuming  v.  Brown^  9 
East,  506,  with  a  -view  to  a 
more  liberal  commercial  poll* 
cy,  the  principle  in  Lkkbarrow 
V.  Mason  was  extended.  In 
that  case  it  was  determined, 
that  if  the  assignee  of  the  bill 
of  lading  took  the  assignment, 
bon&  Jide<f  without  notice  of 
any  such  circumstances  as 
ought,  in  fairness  to  have  tied 
up  the  hands  of  the  consignee 
from  a  transfer,  he  acquired  a 
good  title  against  the  con* 
signer ;  and  that  therefore,  al- 
though he  knew  at  the  time 
that  the  consignor  had  not  ob« 
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1815*        taincd  a  money  payment  for 
\^^y^^  the  goods,  but  had  taken  tUo 
Craten      consignee's    acceptance     pay- 
and  Othera  able  at  a  future  day,  not  yet 
-J  ?•  arrived,  the  consigoor,  ncver- 

Rtoer.      theless,  could  not  defeat  his 
title  under  the  assignment,  nor 
stop  the  goods  in  transHu  upon 
the  insolvency  of  the  original 
consignee.     But,  in  the  pre- 
sent case,  Craven  and  Co.  are 
nerely  directed  to  deliver  the 
goods  in  question/ree  on  board 
a  particular  ship.    They  are 
not  directed  to  transmit,  nor 
do  they  in  fact  transmit,  any 
bill  of  lading,  or  any  instru- 
ment capable  of  indorsement 
and  transfer,  to  French  and  Co. 
Laying  the  restrictive  nature 
of  the  receipt  given  by  the  de- 
fendant out  of  the  question, 
and  supposing  it  had  been  in, 
the  ordinary  manner,  (omitting 
the  words,  for  and  on  account 
of  the  plaintiffs^'')  it  may  be 
well  to  see  bow  t^e  cue  would 
tlien  stand.    There  Is  no  doubt 
that  if  the  plalntiifji  had  trans- 
mitted   a    bill  of    lading    to 
French  and  Co.,  and   French 
and   Co.  had    assigned  it  to 
Qildas  for  a  valuable  consi- 
deration, and   .without  notice 
to  Caldas  of  any  circumstance 
which   might  have   impeached 
his  title,    the   right   of  stop- 
page  tVt  transitu  would  have 
been  superseded,  upon  the  au- 
lliority    of  the    abovo    cases. 
Bi^t  a^    ^p,  s^fk  transferable 


title  wag  given  by  the  plain- 
tiffs to  French  and  Co. ;  as  it 
was  a  sale,  aft^r  the  ordinary 
manner,  of  goods,  tp.be  for- 
warded to  order,  and  a9  the 
goods  were  on  their  troiut/,  it 
should  seem,  upon  the  prin- 
ciple of  all  the  cases,  that  the 
vendees  could  not  by  an  inter- 
mediate sale,  without  the  pri- 
vity and  assent  of  the  plain- 
tiffs, though  for  a  valuable  cob^ 
sideration,  defeat  the  right  ai 
stoppage   in  tnmsitu.      Thfsj 
could  not  by  a  .sub-contract 
give   to  a    third  person   any 
larger  right  and  title  than  that 
which    they    themselves  pos- 
sessed.   In  a  word,  as  there 
was  no  bill  of  lading  in  the 
case,  no  negotiable  and  trans* 
ferable    instrument  put     into 
the  possessiion.  of  French  aii4 
Co^  by  the  plaintiffs,  which,  ac- 
cording to  the  custom  of  mer- 
chants, was  capable  of  creating, 
a  property  in  another  by  in- 
dorsement, delivery,  or  trans- 
mission, the  transaction  wa&  ta 
be  viewed  in  the  ordinary  light 
of  a  sale    of  goods,    which^ 
having  been  sold  by  tho  origin- 
nal  vendee  to  a  third  person^ 
previous  to  delivery,  and  with- 
out the  assent  of  the  vendor^ 
the  latter  had  a  clear  right  to 
stop  in  transitu  upon  the  insol- 
vency  of  the  first  purchaser. 
See  note  page  20-,  where   the 
cases  of  stoppage  in.  tranaiiu. 
are  collected  andtxanined. 
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Gaossrand  Another  v.  La  Paue.  Friday, 

THIS  Vfks  a  special  actton  on  the  cage  ta  r^     a.  contracts 
covei'  damaf^es  for  a  breach  of  contract  upon  lomeKnsfi^n 
the  sale  of  some  hemp.  •  hemp;  and  the 

^  ship  on  board 

of  which  the 
.     ^  hemp  is  to  be 

On  the  9th  of  June,  1915,  the  ptemflffs  soM  to  J«"^fy;^' *'*^, 

.  .  .      ^  *^        •  ^  to  sail  from  Si, 

tne  defendant  25  tonsof  soand,  Petershurgh,  clean  Petmbwrgh  by 
hemp,  warranted  to  be^of'a  good  and  merchant-  Afirtherm- 
able  quality^  at  55/.  p<*r  ton.     The  ship,  on  board  hem^'^By^the 
of  which  the  Kemp  was  to  be  conveyed,  was  to  w.Vc.^e.^ii^ 
sail  from  Petersburs^k  before  the  3l8t  of  August  "  *"^«?!  ^^^  ^ 

,  I-  .  °  o        ^  anysubiect  of 

and  the  hemp  was  to  be  taken  accord  ing  to  the  this  realm  to 
landing  scale  when  the  vessel  arrived.     The  hemp  tradJ  with 
arrived  m  J%,  1815,   and  the  price  had  faUen  feT^"i"m"enl" 
considerably  before  its  arrival.     The  name  of  Mr.  {"o'vshVtf  ^'*^" 
Metcalfe,  who  was  thcf  broker,  had  been  used  for  ">^f/:hants 

•'  -  trading  to 

Ibe  purpose  of  the  hemp  passing  the  landing  scale,  tupse  conn. 
It  stood  in  the  London  Docks  in  his  name  up  to  not  a  member 
the  21st  of  August.     But  the  plaintiffs  were  the  Sy'';^brthc 
importers  of  the  hemp.  JeeTd 'atZ; 

landin|r  ,«rale, 
.  and  in  the 

Besty  Serjeant,  and  R  Pollock,  for  defendant,  <Jocks,  by  using 
objected,    that   the  plaintiffs,    who  were  the  im-  broiler,  who 
porters  of   the  hemp,    were  not  members  of  the  fttiLwship^**'^ 
Russian  Company.     They  relied  on  the  10  and  II  beTuchJ^n!* 
Wm.  3.  c.  6.,  by  which  the  tratfe  to  Russia  was  legality  in  uic 

•^  contract  as 

confined  to  the  Fellowship  of  the  Russian  Com-  wiii  render  it 

,    ^  ,  ,     .        ,       ^  yoidy  and  en- 

pany,   and  to  such  persons  ^s  were  admitted  of  title  b.  to 

avail  himself 
of  it,  as  a  defence  to  an  action  brought  against  him  by  A.  for  not  fulfilling  his  agree- 
Bent. 


Gross  and 
ADotber 

La  Paox. 
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J815.   ^  that  feUowship.     The  plaintiffs  had  been  trading 
in  defiance  of  that  act :  the  bill  of  lading  shewed 
Another     ^^at  the  hemp  was  imported  by  them.     But  the  de- 
^«         fendant.had  a  right  to  expect  that  they  had  ob- 
tained the  freedom  of  that  company^  otherwise  the 
hemp  might  be  forfeited  or  seized.    Under  such 
circumstances^  the  defendant  could  not  be  com- 
'  pelled  to  take  it. 

The  Solicitor  General,  and  Martyat,  for  the 
plaintiffs. — ^It  is  no  objection  to  the  contract  The 
act  may  prbhibit  the  plaintiffs  from  trading  to  Bus- 
eia,  not  being  members  of  the  Company ;  but  the 
importation  of  the  article  is  not  therefore  prohi- 
bited. After  the  commodity  arrives,  the  shipper, 
though  not  free  of  the  Company,  may  sell  it,  though 
he  could  not  legally  import  it.  It  is  not  the  less  ^ 
subject  of  contract  because  it  is  illegal  to  import 
it.  The  parties  themselves  may  be  under  disabi- 
lities; but  the  article  is  of  free  trade. 

Dallas,  Justice. — I  confess  I  am  much  struck 
with  the  objection  which  has  been  made  by  the 
defendant's  counsel.  The  importation  is  prohi- 
bited to  all  but  members  of  the  Russian  Company. 
If  imported  by  unlicensed  persons  it  is  seizable. 
The  amount  of  the  objection  is,  that  the  defendant 
cannot  be  compelled  to  accept  an  article  which 
might  be  liable  to  seizure  in  the  hands  of  a  pur- 
chaser. I  will  not  stop  the  cause,  but  I  will  save 
the  point. 

The  plaintiffs  had  a  verdict  on  the  merits. 
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The  SUidtor  Gemtral,  and  Manyai,  for  the       isis. 


Gfiotsaad 
AmUmt 

Bat,  terieftot,  and  F.  PoUock,  for  the  defendant         »- 

loL  Paos. 


(Atttnicfly  AM«lM  ad  Gk- 


— Ti£MiaiidP.] 


njcuty  wBt  abost  to  more 
ipoB  the  poiBt  TOMrted  at  tlie 
tild,  btrtttederndantlunru^ 
imtortfJ  to  ^kfB  tke  fNreviovt 
Mike  of  the  MotioB  to  the 
Jidge  who  tried  the  caose,  in 
pinaawSe  of  the  new  rule  of 
pnctioe,  the  Govt  lefuied 
to  eatertain  the  applicatioa. 


TheiebaTe  been  numerous 
cua,  beginning  with  Holman 
^oJokman^  Cowp.  341.  down 
to  Wi^mei  T.  Reedj  5  T.  R. 
597,  in  which  the  Courts  lutve 
ditennined  what  contracts 
were  UIq;al,  on  tlie  ground 
tint  they  encouraged  smug- 
gling,  and  were  in  breach  of 
tlM  revenue  laws  of  the  coun- 
Ujr.  In  tiie  present  case  there 
wu  no  fraud  upon  the  reve- 
Boe,  op  wliich  ground  the 
smuggling  cases  were  decided ; 
nor  is  there  any  clause  in  the 
act  of  parliament  making  the 
contract  of  sale  illegal;  at 
most,  it  is  the  breach  of  the 
jights  of  a  corporate  company. 


If  this  had  been  an  insurance 
on  hemp  to  be  lirpoitcil  by  the 
pfauntiff^  a  question  might 
huTo  arisen  whether,  in  case  of 
a  loss,  the  underwriters  would 
have  been  liaUe?  PhOiably, 
they  would  not.  But  there  b 
an  obrious  distinction  between 
an  insurance  to  fiidlitate  and 
corer  an  illegal  traffic  in  goods, 
and  a  contract  for  the  sale  of 
those  goods.  The  pvesent  was 
not  a  contract  to  indemnity 
the  plaintilfl^  against  any  loss 
in  the  prosecution  of  an  illegal 
act ;  but  it  was  a  contract  for 
the  purchase  of  the  commo* 
dity  when  imported. 

Thb  case  does  not  seem  to  fall 
within  the  principle  of  Bkuch* 
ford  T.  PrestoHy  8  T.  R.  89. 
Gaiiim  r.  Labarie^  5  T.  R. 
343.;  Of  Rihbansyi.Crickeij  I 
a  and  P.  204.  In  all  which 
cases  the  euntracts  were  holden 
to  be  illegal.  In  Biadtford  t. 
Pretion^  which  was  the  sale^ 
by  the  owner,  of  the  command 
of  a  ship  employed  in  the  East 
India  Company's  service,  witb« 
out  tiie  knowledge  of  the  Com- 
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1815.  piwiy,  tkc  Coo^t  held  thtt  m 
V^^V^iA..  action  could  not  be  maintained 
Oaosft  and  on  the  agreement,  because  it 
Aft«th«jr  ^yjis  in  violation  of  the  laws 
T  V^  '  and  regvUtions,  and  in  fraud 
of  the  East  India  Company ; 
and  in  coiHrarention,  more- 
oTer,'of  a  great  system  of  pub- 
lic policy.  In  Gall'mi  v.  La- 
berie^  wkercitwasholden  that 
no  ttctioneould  be  maintaiaed 
for  breach  of  an  agrtenient 
Ut.  porfarm  at  ai%  unlicensed 
tlwfttre,  (tte  sCftfe.  10  G.  ^  c 
28.,  piolkibitiiig  all  theatri- 
cal repicsentatiMM  without  li- 
oemae)  thedeciaioti  wasgrottndk 
od  upoo  tkft  ohvioat-  leason^ 
that  n*  man  douUl  be  coia^ 
polled  to*  doi  wliat  most  siib- 
ject  hrra  i(»  legal  penalties.  I« 
JBt^tboHBii,  Qriokeiyihe  p4am*^ 
ttff  was  :  iatptiediy  prohibited! 
Atomi  aoiag  em  thai  portrcalar 
htnd«of  c(Httract  by  the  7  and 
8  W».  3.  c.  4.y  which  forbftd 
the  thing  to  be  done.  Neither 
do€»  dhe  present  oue  fadi  with- 
ia  the  principle  which  giudcdf 
ik^  seTcral  deteimtfiations  m 
Sullinan  V.  Greavesj  Park  ow 
InsiMBuice,  a  MttchgU  ▼.  Cecib- 
Atiifiifl,  ^  H.  II.  379.  Booth  ▼• 

tony.  Twkfy,  I  Taunt.  6.;  and 
o4her  eaaes^  of  the  same  class* 
Xhoae  caseii  were  founded  on 
agffoementa  and  oontracts  h» 
dhvet  vtiolotioB  ol  the  9tat.  6 
G<o„  L  e.  Id.    ]»  ihdlwan  ?<. 


Greave^^  the  actitewas  broaght 
by  one  partner  against  an  in- 
surance  broker  to  recorer  a 
moiety  of  the  loss  received  by 
the  latter  from  smother  part- 
ner; the  first  having  paid  the 
whole  los9  to  the  assured ;  but 
it  was  determined  that  the  Ac- 
tion could  not  be  maintained, 
b^atisc  Hs  object  was  to  en- 
force an  illegal  contract  of 
partnership.  And  on  the  same 
principle,  that  the  action  was 
bcovf^t  ia  fEftJrmMice  of  the 
ill^»l  contract,  was  ^e  case 
•I  Miickeil  ?.  Cc/chburwj  m 
which  E^rcy  C.  J,  said,  that 
Hke  action  arose  immediuieltf 
out  of  an  illegal  contract.  In 
Booth  V.  Ilodsotij  the  piain- 
tifT  had  insured  in  Tiolation  of 
the  act  of  porKamcnt,  and  the 
chitm  arosa  out  of  that  tmas- 
aclioa.  Br  anion  y.  Tatbfy  was 
dteided  upon  the  iame  pma^ 
ctplo. 

In  the  present  case  the  dfts-* 
tinction  seems  to  be  ohTious. 
The  plaintiffs  do  not  seek  to 
enforce  any  illegal  contract; 
they  do  not  seek  to  cast  any 
daty  upon  the  defendant  whiclK 
would  subject  him*  to  penalties. 
With  Hispect  to  the  contract^ 
they  haTe  violatedt  no  law  or 
doty;^  though  with  regard  to 
the  importation  of  the  commo- 
dity, which  was  collateral 
tOy  and  dtsttaguishable  from^ 
the  contract^    they  have  in* 
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firiiifed   the  rights  of  others. 

Tiiey  may  haye  thus  incurred 

1  pentlty :  but  it  cannot  he 

said  to  rescind  the  contract  of 

third  parties  who  bad  no  par- 

tidpation  or  privity  in  the  im- 

portttioo.     The  contract,  it  is 

to  be  remembered,  was  not  to 

impari  the  hemp.     Who  were 

to  import  the  hemp  was  no 

coBiideratlon  of  the  parties  at 

the  tine  of  the  bargain.     It 

was  in  fact  a  contract  for  the 

Ntf  of  hemp,  to  be  shipped 

ffoai    Peterihrnrgh    before    a 

gifOtt  day,  and  the  bargain  was 

to  be  concladed  upon  the  ar« 

rhrtt  of   the  Tes^el  with  the 

floods^    Now  the  sale  was  not 

contrary  to  any   law,  though 

the   importing    of  it,  by  the 

pfauntiCs,  might  be  in  contra- 

veotion  of  the  rights  of  the 

Kusstan  Fellowship. 

In  Johnson  r.  Hudson^  \\ 
East,  180,  it  was  holden  by 
the  Court  of  K.  B.,  that  a 
factor,  selling  a  parcel  of  prize 
naniifactttred  tobacco,  eon- 
4gned  to  him  from  his  cor- 
respondent at  Guernsey^  cf 
which  a  regular  entry  wa» 
iM.de  on  importation,  but  with- 
out hating  entered  himself  )it 
tile  Excise  Office  as  a  dealer 
io  tobacco,  uor  having  any  li- 
cense as  such,  might  yet  main- 
tein  an  action  against  the 
Yvndee  for  the  value  of  the 
goods  sold  apd  deHvered ;  and 


this,  thengh  the  tobacco  were         1815. 
sent  to.  (he  dofendaitt  without   V^^V^^^ 
a  permit,  at  his  drsire.  Glaoss  and 

The  decisions  on  the  smug-      Another 
glirig  cases  were  here  pressed,     ^     pi   ».' 
but  the  Court  upheld  the  con- 
tract, On  the  ground  that  there 
was  no  fraud  upon  the  reve- 
nue, and  that  it  was  at  most 
a  breach  of  certain  regulations 
protected  by  penalties.     So  a 
person  who  selh  goods,  know- 
ing that  the  purchaser  ititends 
to  apply  them   in   an  illegal    ' 
trade,  is  nevertheless  entitled 
to  recover  the  pice,    if   he 
yields  no  other  aid  to  the  il- 
legal transaction  than   selling 
the  goods,  and  procuring  per- 
mits for  their  delivery  to  the 
agent  of  the  purchaser.     **  To 
deprive  the  vendor  of  his  just 
right  of  payment  (says  ManS" 
Jtekt^  C.  J.)  it  is    necessary 
he  should  be  a  sharer  in  the 
illegal  transaction.*'    Hodgson 
V.  Temple^  5  Taunt.  l%\.  The 

cases  on  this  point  are  nume- 
rous ;  and  the  reader,  by  re- 
ferring to  them^  w{ll  be  better 

enabled  to  make*  up  his  opt- 

nion    on    the    present    case. 

Fackney  v.  ReynonSy  4  Btirr. 

20GD.     Robinson    v.    Bland^ 

1077.    Holman    v.   Johnson^ 

Cowp.  341.    Petric  t.  Han- 

nay^  3  T.  R.  418.     Biggs  r. 

Lawrence,  ST. R, 454,  Clugas 

V.  Penaluna,    4    T.  R.  4C5. 

Waymel  v.  Keed^  5  T.  R.  597. 


no 
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Another 
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Sieers  r.  Lashl^^  6  T.  R.  61. 
Booth  ▼.  Hodionj  6  T.  R.  405. 
MitcheU  t.  Cockbume,  1  H. 
Black.  370,  aod  the  cases  cited 
aboTC. 

The  folloifing  if  an  abstract 
of  the  act  of  parliament  which, 
as  it  has  been  seldom  adrerted 
to,  and  considering  the  extent 
of  our  present  trade  with  Ros* 
f  la,  may  be  of  nse.  It  is  enti* 
tied,  ^'  An  Act  to  enlaige  the 
Trade  to  Russia." 

Whereas  king  Phil^  and 
qneen  Mairy^  hj  their  letters 
patents  fai  the  first  and  second 
years  of  their  reign,  being  will* 
Ing  to  animate,  advance,  and 
further,  the  persons  in  the  said 
letters  patents  named,  in  their 
good  purpose  and  profitable 
adventure,  for  the  disco? ering, 
descrying,and  finding  out  isles, 
huids,and  territories  unknown, 
lying  to  the  northward,  and 
by  English  subjects  before  then 
not  commonly  frequented  by 
sea,  as  well  for  the  glory  of 
God  as  for  illustrating  the 
royal  dignity  in  the  increase 
of  the  rerenues  of  the  crown 
and  the  general  wealth  of  this 
realm,  did  incorporate  certain 
persons  by  the  name  of  mer* 
chants^  adoeniurer9  Jbr  thedis* 
covery  of  landty  Sfc.  Sfc.  Sfc. 
with  powers  to  make  statutes, 
licts,  and  ordinances,  for  the 
good  goTomment  of  the  said 
fellowship,  and  also  to  admit 


unto  the  said  fellowship  per« 
sons  to  be  free  of  the  same ; 
and  that  erery  person  or  per- 
sons so  to  be  admitted  should, 
from  the  time  of  their  admit- 
tance, be  free  of  the  said  fel- 
lowship ;  and  that  the  said  fel- 
lowship  should  hare  and  enjoy 
the  sole  trade  to  all  the  main 
lands,  isles,  ports,  ha?«ns, 
creeks,  and  rirers  of  the  Em- 
peror of  Russia^  and  to  all 
o^r  lands,  &c.  &c.  ftc  men- 
tioned in  the  said  letters  pa- 
tents.—And  whereas  the  liber- 
ties, powers,  and  priTllcges, 
granted  by  the  said  letters  pa- 
tents, were  afterwards,  by  an 
act  of  parliament,  made  in  the 
eighth  year  of  the  reign  of 
Queen  EUzabeihj  ratified  and 
confirmed  to  the  said  fellow- 
ship and  their  successors,  by 
the  name  of  the  fsUonMp  qf 
English  merchanis  for  the  dis^ 
covery  of  new  tradei^  with 
power  to  have  and  enjoy  all 
and  singular  the  liberties,  pri- 
•  Til^ges,  jurisdictions,  powers, 
and  authorities,  as  well  in  the 
said  letters  patents  as  act  of 
parliament  mentioned  or  con- 
tained, with  a  prohibition  that 
no  subject  or  denizen  of  this 
realm  should  traffic  to,  Tisit, 
or  frequent  any  of  the  places 
granted  by  the  said  act  to  the 
said  fellowship,  but  by  order^ 
agreement,  or  consent  of  tho 
gorernor,  consuls,  and  assist- 
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rfvt  «C  tk^;  «p« 


Mbit  mmiUm  iijpm  >cto) 
>  aad  skips,  widi 

fMdi  mmd  tkiagf  vkatsoefcr, 
nbf  aajflidi  penoBsskoald 
b»  fey  majr  f  Mfj  diieclly  or 
■dncctljT)  cuiiodf  cmdoctcd, 

B^'*   ^^      ■"■"■•■'■J   "^  "^ 

ir  to,  tluMgm  or  fran,  may 
•C  tt«  ploctt  pioUbitod,  coo« 
tiaijr  to  tlM  troo  iotoot  of  tke 
ludact;  oMBoiely  tlwioor  to 
tti  qoMo,  Iwr bein,  kcmmd 
^  otibor  to  tlie  aid  fellow- 
iU|i.  Aad  wkoreM  .the  euj 
adnMkm  into  tlie  sud  Idlow- 
lUp  will,  la  aU  probobiUty, 
tnd  fcry  aocb  to  the  eolaig* 
iig  tlie  ttid  trade  for  the  pob- 
lie  good,  oad  for  that  tiiere  is 
M  meotioo  ande,  eitlm  in 
Hm  sud  letters  patents  or  act 
of  pailiaaent,  upon  wbat  terms 
penoDS  shaU  be  admitted,  or 
wbat  certain  fine  shall  be  ta» 
ken  hj  the  said  fellowship,  for 
the  admitting  persons  to  be 
free  thereof;  therefore  for  the 
asoertaining  hereafter  what 
£ne  shall  be  taken  by  the  said 
fellowship  for  the  said  admis- 
mons,  and  for  enlarging  and 
enooaraging  the  trade  to  Rus* 
noj  aod  other  places  men- 
tiooed  in  the  said  charter ;  Be 
it  enacted^  by,  Ac  ftc.  that 


fiom  and  aUtr  the  Utk  day  of 
Merck,  1699,  eiery  salyect  of 
tkis  realm  desiring  admission 
into  the  said  lellowskip,  known 
by  the  name  of  the  Hassaa 
company,  oa  reqaest  in  that 
behalf  to  tkegofeiBor,  ooasals, 
and  assistants,  or  any  tkree  of 
tkem,  skall  be  admitted  into 
tke  said  folfowskip,  and  skaU 
Imre,  ase,  and  eiyoy,  all  tke 
liberties,  &c.  &c.  kx.  granted 
to  tke  said  feUowship,  either 
by  the  said  letters  patents  or 
act  of  parliament,  the  same  at 
any  other  ammbei  may,  or  can 
kave^  snck  snl^ect  fiaying  for 
his  admission  for  the  nse  of 
the  said  fellowship  only,  the 
of  five  pounds,  and  no 


1915. 


Sec  3.  And  be  it  further 
enacted,  by  the  anthority 
aforesaid,  that  from  and  after 
tiie  said  Uih  day  of  Bfarch, 
the  sum  of  6/.  only,  and  no 
more,  shall  be  demanded  or 
taken  by  the  said  feUowship 
for  any  admission  to  the  free- 
dom thereof;  any  by-law,  sta- 
tute, or  ordinance  of  the  said 
fellowship  made,  or  to  be 
made  to  the  contrary  thereof^ 
in  any  wise  notwithstanding. 

Sec.  3.  And  be  it,  &c.  by, 
&c  that  where  any  person  or 
persons  residing  in  any  out- 
port,  or  any  other  place  within 
this  realm,  dominion  of  Wales j 
or  town   of    Berwick  •tqwn* 
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Tweed,  shall  make  request  to 
be  admitted  into  the  said  fel- 
lowship as  aforesaid  bjr  his 
agent  or  deputy,  making  ten- 
der of  bL  for  his  admission, 
the  said  gorernors,  consuls, 
and  assistants  Aiall,  under  the 
common  seal  of  the  said  fel- 
lowship, within  ten  days  after 
such  request,  appoint  one  or 
more  person  or  persons  to  ad- 
mit such  person  or  persdns  into 
the  freedom  of  the  said  fellow- 
ship, and  Co  administer  to  him, 
or  them,  the  oath  to  be  taken 
by  the  freemen  of  the  said  fei- 
lowship ;  which  oath  they  ate 


hereby  empowered  to  admi^ 
nister;  which  admission  and 
administration  of  the  said  oatk 
shall  be  as  good  and  effectual 
as  if  the  same  were  actually 
done  by  the  said  goTernor, 
consuls,  and  assistants. 

Sec  4.  And  be  It,  &c.  by, 
ftc.  that  the  comraissionenr  of 
his  Majesty's  customs  shall,  at 
every  session  oT  parliament^  liiy 
before  both  hotisiBS  a  true  ntA 
count,  in  writing,  under  their 
hands,  of  what  natal  storei 
shall  have  been  imported  into 
this  kingdom  by  anyperaont 
trading  to  RtaHa. 
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Faith  and  Others  v.  P£Arson. 

'TPRESPASS    for   breaking    and  entering  the  whereasUp 
-*-    plaintiffs'  vessel^  forcibly  detaining  her  whilst  coI^^dCT  of 
on  her  voyage  from  Senegal  to  Great  Britain,  car-  i^ty$y^^]^' 
lyiog  her  lo  the  island  of  Barhadoes,  in  the  West  asp^'^andis 

•     P  It.  afterwards  re- 

hmes,    and  detaining  her  for    seveml    months,  leased  without 
There   were  various  counts  in  which  the  injury  iwJituied  a!^*^ 
described  was  in  substance  the  same.     The  defend-  fui^piaimV^ 
ant  pleaded:— 1st.  Not  guilty.     2d.  That  at  the  Xdo^fcom. 
time  of  the  grievance  committed  the  defendant  was  pJwnt,  his  re- 

ii»  i«i.it«-.  1.  n  "''^**  is  in  a 

commander  pf  one  of  his  Majesty's  ships  of  war.  Court  of  Admi- 
the  Benbow ;  and  that  he  had  seized  the  plaintiffs'  action  can  be 
vessel    because  she    had  no   manifest  on   board.  ^"JlJ^n^faw** 
3.  That  he  boarded  the  plaintiffs'  ship  in  order  to  p^^^rLTdtg 
ascertain  whether  the  ship  or  cargo  belonged  to  ^  »';»p»  o'  of 
any  of  the  enemies  of  the  king ;  and  that,  after  ment  fop  con- 
diligent  examination  of  her  papers  and  cargo,  &c.  talirand^nan* 
having  probable  cause  of  suspicion  tliat  part  of  the  "*^"* 
caigowas  American  property,  he  detained  the  ship, 
and  directed  her  to  be  carried  into  Barbadoes,  and 
kept  her  there,  to  be  dealt  with  according  to  law. 
4th.  The  foiirth  plea  stated,  that  the  defendant, 
having  probable  cause  of  suspicion  that  the  ship 
was  American,  seized  her  as  a  lawful  prize. 

The  circumstances  were  these:  on  the  31st  of 
March  the  brig  John  sailed  from  Senegal  to  Lon- 
don ;  on  the  5tb  of  April  she  fell  in  with  the  de- 
fendant, who  was  the  captain  of  his  Majesty's  ship 
the  Benbow,  and  had  a  squadron  under  his  com** 

Vol.  I.  I 
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J815.  mand.  She  was  brought  to  by  a  shot  which  passed 
^^^^^^^^^  between  her  masts;  and  the  defendant  immediately 
and  Odiers  ®^"*  on  board  his  prize  master,  his  third  lieutenant^ 
V.  and  a  gang  of  men :  they  examined  the  ship,  the 
Pearson,  ^rew,  and  the  papers ;  the  lieutenant  observed,  that 
the  ship  looked  like  an  American ;  that  she  had 
American  canvass  and  rigging ;  and  that  the  captain 
and  the  mate  had  the  appearance  of  Americans. 
He  took  the  master  on  board  the  Benhow  with  him, 
and  the  ship's  papers.  The  master  returned  in  half 
an  hour,  with  the  third  lieutenant,  who  wished  him  a 
good  voyage,  and  left  him.  Not  long  after,  another 
shot  was  fired  from  the  Benhow,  and  again  brought 
them  to.  The  same  persons  came  on  board,  and  or- 
dered the  mate  and  all  the  able  seamen  to  join  the 
Benhow.  The  defendant  desired  to  know  whether 
the  John  had  any  slaves  on  board,  and  being  informed 
that  she  had  none,  he  asked  for  the  manifest,  but 
none  was  produced ;  he  then  examined  the  cargo 
book,  and  observed  that  a  leaf  had  been  torn  out. 
He  added,  that  the  ship  was  not  in  the  proper 
course  for  London.  He  took  possession  of  all  the 
ship*s  papers,  and  put  them  under  seal,  and  then 
directed  the  vessel  to  be  taken  in  tow  by  a  brig 
belonging  to  his  squadron,  and  in  this  state  she 
arrived  at  Barbadoes.  After  a  few  days  every 
thing  was  restored,  and  the  vessel  was  set  at  liberty;, 
but  the  master  had  previously  been  sent  a-shore  in 
custody  of  one  of  the  defendant's  officers,  and  the 
mate  and  crew  had  been  treated  as  prisoners  of 
war.  The  vessel  made  London  on  the  10th  of 
August,  1814.  The  John  had  been  in  the  Ameri- 
can service ;  she  had  been  taken  by  an  American 
privateer^  but  recaptured.    She  had,  at  the  time  of 
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(be  seizure^  American  rigging  and  canvass.    The       -^^1$* 

reason  stated  for  her  not  having  a  manifest  on  ^/^^ 

board  was^  that  there  was  no  Custom  House  at  and  Otb^s 

Senegal  or  Girree ;  and  that  when  a  vessel  was    p   ^* 

bound  outwards  no  papers  were  ever  given  her  by  ' 

any  public  officer.    She  had^  however,  a  clearance^ 

which  was  a  document  signed  by  the  Collector  of 

■the  duties  inwards,  certifying  that  those  duties  had 

been  paid.    The  point  in  which  she  was  captured 

w^s  in  her  fair  course  for  England;  and  a  witness 

stated  that  she  would  in  all  probability  cross  that 

point  in  making  her  way  home.     The  vessel  was 

flailing  as  close  to  the  wind  as  possible ;  and  no  sus- 

,picion  could  reasonably  attach  that  she  was  out  of 

her  courae. 

The  Solicitor  General,  and  Best,  serjeaut  for 
defendant,  contended,  that  the  action  could  not  be 
maintained.    The  question  is  not  whether  the  ship 
be  good  and  lawful  prize ;  not  whether  there  was 
strong  and  reasonable  suspicion ;  but  whether  the 
d^ndant  did  not^  in  fact,  take  the  John  as  prize, 
rif  MOj  ^  court  of  common  law  cannot  try  this  ques- 
tion; it  belongs  to  a  Court  of  Admiralty.    If  such 
^Wes  were  to  be  the  sHbject  of  a  common  law  juris- 
idiitiion,  no  captain  could  venture  to  detain  a  ship 
(Sot  an  hour  after  he  had  ei^axuined  her  papers. 
They  cited  Ze  Cbtix  v.  jEc/en,  Douglas,  594.  .If 
Ihe  plaintiflb.have  a  right  to  recover,  the  captain, 
.and  eveiy  officer  and  sailor,  .would  severally  have  a 
-^Pti^^  to  bring,  an  action  of  trespass.    The  ques- 
|k|n,  th^efore^  is,  did  the  .defendant,  exercising,  if 
4)i^,pl§a4^^  an  erroneous  jpdgmifnt,  take,  tl^  John 
i|%i  prize?    Jf.ilOj  IIP  action  lies  at  common  law. 

12 
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The  want  of  a  manifest  was  a  strong  ground  of 
suspicion.  The  26  G.  3.  c.  40.  s.  3.  requires  the 
masters  of  vessels,  before  clearing  out  from  the 
King's  dominions  in  foreign  ports,  to  deliver  a  ma- 
nifest to  the  officer  or  collector  of  the  customs  there  ; 
and,  if  there  be  no  officer  or  collector,  then  to  some 
principal  officer  or  magistrate  of  the  place,  who  are 
to  cause  a  duplicate  to  be  made,  and  to  indorse  upon 
the  original  manifest  the  day  and  year  when  it  was 
produced,  and  to  return  it  to  the  master  of  the  ves- 
sel before  she  clears  out.  Add  to  this,  that  the  vessel 
bad  been  in  the  American  service,  and  had,  at  the 
time,  American  rigging  and  canvass  on  board. 
They  contended,  that  these  circumstances,  though 
they  did  not  make  the  vessel  a  subject  of  prize,  con- 
stituted a  strong  ground  of  suspicion,  and  warranted 
ber  detention. 


GiBBs,  C.  J. — I  am  of  opinion  that  the  present 
action  cannot  be  maintained :  though  the  capture 
might  have  been  improper,  a  court  of  common  law 
has  no  jurisdiction.  The  injured  are  not  without 
remedy,  but  this  is  not  their  remedy.  If  such  an 
action  might  be  supported  here,  the  consequence 
would  be,  that  every  mariner  might  bring  a  separate 
action  against  the  captors.  The  law  has  established 
a  proper  tribunal  in  the  Courts  of  Admiralty,  who 
are  better  acqullinted  with  the  principles  of  such 
caaes^  and  can  apply  themselves  to  each  particular^ 
and  examine  every  circumstance.  In  a  case,  whe- 
ther a  capture  be  prize  or  not,  they  enquire  whether 
the  captain  has  misconducted  himself:  if  he  bas^ 
they  give  the  injured  party  a  suitable  recompense. 
There  is  nothing  in  the  plaintiflf's  case  which 
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does  not  shew  that  the  defendant  seized  the  John        1815. 
as  an  American  prize ;  and  if  she  were  seized  under  ^'"^^V'^^ 
this  impression,  there  is  an  end  of  the  question,  and  Others 
The  want  of  the  manifest  was  a  strong  circum- '       v. 
stance  that  she  was  not  British.     She  had  been  in 
the  American  service ;  she  had  been  fitted  put  in 
that  service,  find  had  the  rigging  and  canvass  of 
that  nation  on  board.    Then  she  had  no  manifest. 
The  defendant  sends  a  prize  master  on  board ;  the 
captain  and  officers  are  treated  as  prisoners  of  war. 
On  the  whole,  therefore,  I  am  of  opinion  that  this 
ship  was  seized  as  prize,  and  that  the  present  action 
cannot  be  maintained.     I  consider  it  purely  upon 
die  general  issue,  and  not  on  the  special  pleas. 


Plaintifis  nonsuited. 

Lens,  and  Vaughan,  Serjeants,  and  Abbott,  for 
plaintiffs. 

The  Solicitor  General,  ^nd  Best,  serjeant,  and 
Bkhardson,  for  defendant. 

[Attorates,  JUon--* Bgm  tnd  Gp.] 


In  the  ensuing  tenn,  Letu^ 
leijeuity  moved  to  set  aside  the 
lumsait.  He  contended,  that 
it  ooght  to  have  been  left  to  the 
jfliy  to  say,  whether  the  sei- 
znre  was  oi  prize^  or  on  any 
other  ground.  The  x:^e  of 
Le  Caux  ▼•  Edenj  did  not  de- 
cide that  the  plaintiffs  could 
oot  recover  where  there  were 


several  conjoint  pretences  for 
the  seizure,  but  only  where 
the  ship  was  taken  as  prize ; 
that  action,  he  observed,  was 
for  false  imprisonment ;  herey 
the  only  question  was,  whether 
the  ship  had  been  seized  for 
this  cause  only.  The  defend* 
ant  ought  to  have  been'  called 
upon  to  prove  that^  in  feict, 
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and  Others 

V. 

Peabsok. 


the  Tessel  bad  been  seized  as 
prize,  and  that  this  was  not 
a  mere  after-thought  on  his 
part. 

Lotd  Chief  Justice  Gibbire^ 
pleated  in  substance  the  opi- 
nion which  he  had  expressed  at 
the  trial.  He  added,  I  am  stiii 
of  opinion,  that  this  ship  was 
seized  as  prize,  and  I  am  not 
stire  that  I  ought  n6t  to  have 
siopt  the  cause  sooner  than  I 
did.  The  rest  of  the  Court 
concurred. — Rule  refused. — % 
Marshall's  Rep.  133. 


The  cases  of  Le  Caux  r. 
Eden^  Dougl.  570,  and  Lindo 
T.  Rodneg^  ibid,  hate  so  fully 
established   the    maxim,  that 
captures  made  on  the  high  seas, 
jure  belliy  are  exclusively  with- 
in the  conusance  of  the  Courts 
of  Admiralty,  and  thereby  en- 
tirely exempted  from  the  juris- 
diction of  the  common  law,  that 
it  is  unnecessary  to  review  the 
principles  of  the  present  deci- 
sion.   The  reason  is  as  simple 
as   the    maxim.    Such   cases, 
whether  of  capture  or  deten- 
tion, fonki  the  subject  matter 
of  the  Admiralty  jurisdiction. 
They  often  arise  from  circum- 
stances  which  could   not  be 
given  in  evidence  in  Courts  of 
Justice  without  great   public 
mischief;  and  are  frequently 
made  upon  the  discretion,  the 
opinion,  the  apprehension,  of 


naval  officers,  which  can  only 
properly  be  examined  by  the 
equitable  jurisdiction  of  Courts 
proceeding  in  the  latitude  of 
the  law  of   nations. — Subse- 
quent, however,  to  the  cases  of 
Le  Caux  v.  Edenj  it  has  been 
questioned,  whether  the  com-' 
mon  law  should  not  exercise  a 
jurisdiction,  so  far  at  least  as 
to  ascertain  whether  a  capture 
or  detention  have  lieen  made 
upon  reasonable  and  probable 
grounds.    Would  not  this  be 
at  once  to  determine  the  ques- 
tion.   In  order  to  decide  the 
reasonableness  of  the  capture, 
would  it  not  be  necessary  to  en- 
ter into  the  evidence  of  the  cir- 
cumstances which  determined 
the  defendant  to  make  it.    In 
many  cases  the  discretion  of 
the  king's  officers,  acting  on 
the  high  seas,  necessarily  re- 
quires a  most  extensive  lati- 
tude.   They  may  act,  and  kk 
some  cases  are  bound  to  act, 
upon  suspicion ;  they  may  act 
upon  secret  communications; 
they  may  act  upon  innumera- 
ble causes,  which,  from  tbdr 
vagueness,  have  not  a  sufficient 
body  to  be  tangible  at  eommoii 
law.     But  the  rules  of  evi- 
dence in  the  Courts  of  Adtni- 
ralty  are  framed  accordingly ; 
and  a  long  practice  and  an  un- 
interrupted course  of  prece- 
dents have   marked    out    tn 
equitable  compass  to  their  &* 
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CredoD,    and   administered  a 
nmedy .  agaiost  a   daogeroiu 
generality  or  abuse  of  power. 
h  is  DO  answer  to  say  a  Court 
of  Admiralty  has  acquitted  a 
skip  seized  as  prize.    There 
might  hare  been  cause  for  the 
detention,  though  none  for  the 
condemnation.     There  might 
be  a  reasonable  suspicion  upon 
which    an    officer   would   be 
vandng  in  his  duty  if  he  should 
not  make    a    seizure.     The 
Giorts  of  Admiralty  adminis- 
ter justice  between  the  parties 
in  all  those  cases.    On  the  one 
hand,  they  necessarily  protect 
the  proper  discretion  of  the 
king's  officers,   and  will  not 
sabject  them  to  ruin  for  errors 
natoral  and  Yenial  in  the  ezer- 
ose  of  a  general  prudence.  On 
the    other    hand,    they    will 
equally  protect  the  neutral,  or 
the  native  merchant,  from  op- 
pression, caprice,  or  any  loss 
and    damage,    whether    from 
negligence  or  criminal  indiffer- 
ence.    The    rule,    therefore, 
seems  to  be  this  : — Whenever 
it  appears,  incidentally,  in  the 
trial  of  a  question  of  wrong 
committed  on  the  high  seas,  by 
capture  or  detention,  that  such 
capture  or  detention  has  been 
made  bona  Jlde  as   prizcy    a 
Court  of  common  law  has  no 
jurisdiction ;  they  must  dismiss 
the  subject  to  its  proper  court, 
the    instaftt  the  question  of 


prize  or  no  prize  presents  itself        1815. 

upon  the  eTidence.  v^^V^^ 

With  respect  to  privateers,       Y'UTi? 
1  ^        /  *u  r.     ^     »o<^  Others 

or  letters  of  marque,  the  Courts 

of  Admiralty  have  a  more  ei|«  Pearsok« 
tensife  jurisdiction  than  as 
respects  king's  ships.  As  re- 
gards the  fprmer,  if  any  act  of 
oppression,  cruelty,  or  general 
abuse,  have  been  committed| 
they  have  not  only  the  power 
of  awarding  a  suitable  com^ 
pensation  to  the  party  injured^ 
but  they  are  authorised  to  de« 
prive  them  of  their  letters  of 
marque.  They,  in  fact,  act  a^ 
a  Board  of  Admiralty  to  ships 
of  such  denomination,  and 
have  their  summary  jurisdic^ 
tion.  The  law  is  laid  down  by 
the  Prize  Act,  which  expressly 
inflicts  on  all  acts  of  cruelty 
the  forfeiture  of  the  letters 
of  marque.  In  5  Robinson^  9. 
Sir  William  Scotty  speaking 
on  this  point,  says,  ^^  I  consi- 
der this  to  be  no  more  than  a 
formal  declaration  of  what  was 
the  ancient  law  of  the  Admi- 
ralty." As  regards  the  king's 
ships,  they  are,  in  the  first  in- 
stance, more  immediately  un- 
der the  sttperintendauce  of  the 
Ijords  Commissioners  of  the 
Admiralty.  The  dignity  of  the 
flag,  and  even  of  the  officers, 
puts  them  in  a  degree  above 
the  necessity  of  this  vigilant 
controul. 
It  might  be   easy  to  cite 
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cases  in  which  the  courts  of 
common  law  hare  disclaimed  a 
Faith  jurisdiction  oyer  matters  of  an 
and  Others  analogous  kind.  But  the  rule 
is  sufficiently  prominent  in  all 
of  them. 

It  may  be  necessary  how- 
erer  to  obserre  in  order   to 
mark  the  distinction,  that  the 
case  of  J>  Caux  t.  Eden  was 
an  action  of  trespass  for  false 
imprisonment  of  the  plaintiff's 
person.       In  the  capture  or 
detention  of  a  ship,  the  officers 
and  crew  are  necessarily  impri- 
soned for  a  time ;   and  if  the 
principal  question,  that  of  seiz- 
ing the  ship,  belong  exclusiTely 
to  the  Admiralty  jurif^diction, 
to  separate  the  question  of  prize 
or  no  prize,  and  that  concern- 
ing   the    incidental     damage, 
would   be  to  diTTde  between 
two  different  jurisdictions  the 
same  entire  transaction.     It  is 
equally  a  trespass  to  take  a 
man's  ship  as  to  take  his  per- 
son ;  but  if  the  original  or  prin- 
cipal matter  be  not  conusable 
at  common  law,   neither  are 
the  consequences.   1  Ler.  243, 
2  Le7.  25.  Molloy,  lib.  1.  c. 
4.  §  32. 

The  common  law  jurisdic- 
tion, however,  is  not  excluded, 
without  a  just  consideration  of 
the  greater  adyantages  to  be 
obtained  before  that  tribunal 
to  which  the  case  is  referred. 
The  promptitude  of  the  de- 


cisions of  the  Courts  of  Admi« 
ralty  is  a  great  benefit  to  both 
parties ;  for,  so  admirably  fram- 
ed are  the  rules  of  that  Court 
for  accelerating  business  of  this 
kind,  that  a  cause  can  hardly 
last  beyond  a  month.  There 
is  another  great  conyenience  in 
the  Admiralty  suit,  that  all 
parties  concerned  may  join  in 
one  libel ;  whereas  if  an  action 
at  common  law  could  be  sup- 
ported, the  numberless  suits  *to 
which  eyeryindiyidual  amongst 
the  captors  would  be  exposed, 
in  the  circumstance  of  costs 
alone,  independent  of  damages, 
would  bring  ruin  upon  the  par- 
ties inyolyed  in  them. 

All  the  cases  which  have 
been  determined  upon  this  sub- 
ject have  been  decided  upon 
the  general  issue  pleaded  by 
the  defendant.  No  special 
pleading  can  be  necessary,  be- 
cause the  courts  of  common 
law  haye  not  a  concurrent  ju- 
risdiction, but  the  Courts  of 
Admiralty  haye  the  sole  and 
exclusive  concurrence.  If  the 
capture  be,  prima  fiide^  i  tres- 
pass at  common  law,  it  would 
be  incumbent  on  the  defendant 
to  plead  specially  that  he  seized 
the  ship  as  prize,  and  what  was 
the  cause,  or  ground  of  seizure. 
The  plea  of  not  guilit/j  there- 
fore, is  the  proper  and  sufficient 
plea ;  it  is  in  the  nature  of  a 
denial  of  the  jurisdiction  of  the 
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commoD  law  coorts,  and  an 
assertion  that  the  question  is 
aUtnifari.     In  the  great  case 
of  Rous  T.  Hassard^  cited  in 
Le  Caux  t.  Eden^  Douglas, 
581,  in  which  the  question  was, 
whether  an  action  of  trespass 
would  lie  for  taking  a  ship  as 
prize.  Lord  Chief  Justice  Leej 
having  called  two  cirilians  to 
Lis   assistance,    deliyered  the 
judgment  of  the  Court :  that, 
though  for  taking  a  ship  on  the 
hi^  seas  trespass  would  lie  at 
cpmmon  law,  yet,  when  it  was 
taken  as  prize^  though  taken 
wrongfully,  though  it  were  ac- 
quitted, and  though  there  were 
BO  colour  for  the  taking,  the 
judge  of  the  Admiralty  was 
judge  of  the  damages  and  costs, 
u  well  as  of  the  principal  mat« 
ter.    And  his  Lordship  laid  it 
down  as  law,  that  if  such  an  ac« 
tion  were  brought  in  England, 
and  the  defendant  pleaded  not 
guilfyj  the  plaintiff  could  not 
lecorer. 

Admitting  the  question  of 
prize  or  no  prize  to  be  of  ex- 
clasWe  and  peculiar  jurisdic- 
tkm  in  the  Courts  of  Admi- 
imlty,  it  has  been  contended 
notwithstanding,  that  if  the 
sentence  of  that  Court  shall 
declare  the  ship  to  be  no  prize. 


an  action  may  be  maintained 
at  common  law.  But  to  this 
it  may  be  replied,  if  the  ori- 
ginal matter  be  not  conns- 
able  by  the  common  law,  the 
subsequent  matter  cannot ;  the 
whole  question  must  altoge- 
ther be  appropriated  to  the 
jurisdiction  of  the  Admiralty. 
'<  That  sentence  (says  Butter^ 
Justice,  in  his  admirable  judg- 
ment, delivered  in  Le  Casus  t. 
Eden)  does  not  alter  the  na- 
ture of  the  original  taking.  It 
was  still  a  seizure  as  prize, 
which  the  common  law  does 
not  take  notice  of,  as  a  tres- 
pass ;  and  the  sentence  cannot . 
make  that  a  trespass,  which 
was  not  so  at  the  time  when 
the  fact  was  committed. 

^^  Upon  the  whole,  (address- 
ing himself  to  the  case  of  Le 
Caux  T.  Eden)  as  the  plaintiff 
has  had,  or  may  have,  a  remedy 
elsewhere,  as  th^re  is  no  case 
in  which  it  has  ever  been  hold- 
en  that  such  an  action  can  be 
maintained,  and  it  would  be 
attended  with  great  mischief 
and  incoBTenience  if  it  could 
be  maintained,  and  as  there  are 
several  authorities  which  say, 
the  action  will  not  lie,  I  am  of 
opinion  that  there  must  be 
judgment  for  the  defendant.'' 


I8U. 


Faith 
and  Others 

o. 
Peabson/ 


12B  CASES  At  NISI  PRIUS,  C.  P. 

IMS. 


ToCTday,  Westwood  V.  Bell  and  Another. 

December  jl9. 

A<,ainerchant^  ^TIROVER  to  recovcF  a  policy  of  insurance. — 
eff^uome'iK^  -^  Hehdeu  and  Co.  of  Leeds,  had  been  employed 
nmceTBl^nn-  ^Y  the  plaintiflf^  as  agents,  to  effect  an  insurance  oa 
empToV^^^  goods  on  board  the  Sally  and  Speculator.  Hebden 
who  appUes  to  ^j^d  Co.  employed  Robinson  and  Son  to  procure  the 
antB,  who  are   poHcies^  and  Robinson  and  .Son  transmitted  to  them 

insurance  bro-  .  ^   ^  ,.   .  ,  .   ,  *    i    ^      l 

kers.  c.  siTes  copics  of  two  policies^  which  purported  to  have 
no%^n  to  **  ^^^^  effected  by  Robinson  and  Son,  and  debited 
he  w'n^act.  ^^^^^^^  ^^^  ^-  ^^^h  the  premiums  and  expences. 
ingas  aprinci-  Robinson  and  Son  did  not  effect  the  policies :  but. 

pal,  and  they        .  ,  ,      _  _    _  i»  ^^  ,  ,  f^  \   • 

effect  the  puU.  Without  the  knowledge  of  Hebden  and  Co.  or  plain- 
oi^  namf»,'as  tiff,  they  applied  io  one  Clarkson,  who  employed 
SScofthu*''*  the  defendants,  who  are  insurance  brokers;  and 
^?hSldcbted*  '^^  defendants  effected  the  policies  in  their  own 

to  the  defend-  names,  as  airents.     The  defendants  had  no  know- 
ants  on  a  ba- 
lance  of  ac-    ledge  that  any  other  person  was  interested  in  the 

action  brongS  policics  cxccpt  Clovkson,  whom  they  debited  with 

Sc^P^u^^^    the  premium,  and  who,  at  the  time  of  this  transac- 

tendering  the   jjon^  was  indebted  to  them  on  a  balance  of  accounts. 

premiam  and 

expences:  The  defendants  claimed  a  lien  upon  the  policies 
defendants  till  their  demand  on  Clarkson  was  satisfied.  The 
them  nnj^rc/s  Salfy  was  lost :  the  plaintiff  tendered  the  premium 
tisfi^T"  **^  ^^^  expences  on  both  the  policies ;  but  the  defend- 
ants refused  to  deliver  them  up^  until  Clarkson's 
debt  was  paid. 

Lens,  seijeant,  for  the  defendants  contended^ 
that  the  plaintiff  was  not  entitled  to  recover.  The 
defendants  have  effected  the  policy  without  notice 
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that  it  was  not  on  account  of  the  person  from  whom 

they  received  the  order ;  they  have  therefore  a  lien 

upon  it  for  their  general  balance.     They  mnst  be 

supposed  to  have  made  advances  to  CUtrksan  on  the 

credit  of  the  policies  which  were  allowed  to  remain 

in  their  hands.    They  have  a  rights  therefore^  to 

satisfy  their  general  balance^  whether  before  or  after 

notice  communicated   to   them   of  the  plaintiff's 

interest. 


1815. 


WEStWOS]^ 

Bell  and 
Another* 


He  cited,  Afamiv.  Forrester,  4  Gamp.  60.  Snook 
T.  Dwvidsan,  2  Camp.  218. 

The  Solicitor  General,  contra. — If  a  merchant 
pnts  goods  in  the  hands  of  a  factor^  and  the  &ctor 
phces  them  with  another  merchant^  who  makes  him 
advances  upon  them^  he  does  not  thereby  obtain  a  lien 
against  the  original  owner.  If  an  agent  represent 
himself  to  have  a  power^  with  which  he  is  not  en- 
trosted^  his  principal  is  not  bound  by  his  acts.  The 
person  who  gives  credit  to  the  representations  of 
an  agent  must  run  the  risk  of  their  being  true  or 
false. — Lanyon  v.  Blanchard,  2  Camp.  597. 

GiBBS^  C.  J. — In  the  case  put^  it  is  assumed  that 
the  goods  originally  belonged  to  the  merchant ;  and 
when  a  merchant  trusts  goods  out  of  his  hands^  they 
cannot  be  burthened  with  any  charges  but  those 
to  which  he  has  consented  to  subject  them.  I  sub- 
scribe to  the  doctrine  in  Lanyon  v.  Blanchard. 
But,  in  that  case^  the  agent  represented  that  he  had 
authority  to  indorse  the  bill  of  kding ;  he  had  none; 
therefore  he  could  not  bind  the  principal.    The 
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WOTWOOD 

Bell  and 
Another. 


plaintiff  has  founded  himself  on  false  grounds,  viz. 
that  the  policy  was  his  property ;  it  never  was  his 
property.  In  its  creation  it  was  a  policy  subject  to 
the  rights  of  the  defendants  against  Clarkson.  The 
contract  was  as  between  principals ;  Clarkson  gave 
the  defendants  no  reason  to  suppose  that  he  was  not 
a  principal ;  and,  because  they  treat  him  as  a  princi- 
pal, they  undertake  the  duty.  The  defendants, 
therefore,  cannot  be  stripped  of  their  lien.  The 
plaintiff,  notwithstanding,  has  his  remedy  against 
Robinson  and  Son,  but  the  present  case  stands  on 
principle  and  authority.  I  should  have  determined 
it  on  principle  without  authority. 


Plaintiff  nonsuited. 

The  Solicitor  General,  and  Littledale,  for  the 
plaintiff. 

LenSy  and  Copley,  Serjeants,  and  Campbell^  for 
defendants. 


[Attomies,  Dennetts  and  G.- 


-HoU  aod  F.] 


Where  a  factor,  under  a  del 
credere  commission,  sells  goods 
as  his  own,  and  the  buyer 
knows  nothing  of  the  principal, 
the  buyer  may  set  off  any  de- 
mand he  may  ha?e  upon  the 
factor  against  the  demand  for 
the  goods  made  by  the  princi- 
pal.   This  was  the   case    of 


George  v.  Claggeity  7  T.  R. 
359.  But  if  an  agent  disclose 
hb  principal  at  the  time,  it  is 
clear  that  he  cannot  pledge  the 
property  of  such  principal  to 
another,  with  whom  he  is  deal- 
ing, for  his  own  private  debt* 
Thus,  in  Moans  ▼.  Henderson, 
1   East,   335,   it  was  deter- 
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mined,  tbat  an  English  subject, 
in  time  of  war,  informing  the 
broker  that  the  property  in- 
sared  was  neutraly  was  suffi- 
aeikt  indication  to  the  broker 
tkat  the  party  acted  as  agent, 
induct  on  his  own  account, 
and  that  therefore  the  rights  of 
the  principal  could  not  be 
aiected  by  the  state  of  ac- 
counts between  the  agent  afid 
the  broker.  If  a  factor  pledge 
the  property  of  his  principal, 
ilia  lattor  amy  recorer  the  ra* 


lue  of  it  in  troyer  against  the 
pawnee,  on  tendering  to  the 
factor  what  is  doe  to  him, 
without  any  tender  to  the 
pawnee.  Daubigny  ▼.  Duvaly 
5  T.  R.  514.  It  is  clear, 
howeyer,  that  a  sub-agent  can- 
not  acquire  the  broker's  gene- 
ral lien,  because  a  lien  b  a 
personal  right,  and  cannot  be 
transferred.  Vide  M^Combie 
▼.  DaoiSy  7  East,  6.  Man  ▼. 
Shifner,  2  East,  513.  529. 


1815. 


Westwood 

Bell  and 
Another. 


336  CASES  AT  NISI  PRIUS,  C.  P* 

1815. 


Austin  and  Another  v.  Drewe. 


ApoUcyofin.  ^^OVENANT  on  a  policy  of  insarance  against 
gSwifire)  u  ^^  fire,  on  the  stock  and  utensils  in  the  plaintiffs' 
•tockandutn^  sugar  housc.  The  declaration  averred  a  dama^ 
touijAe^tf.  ty  fi^^e  on  th^  8th  December,  1-13.  The  defend- 
ferent  stories   2knt  pleaded^  that  the  damafi^e  was  occasioned  by 

of  which  were    ,       *^        ,.  .     .        ^^  ,  .•      i 

heitedbya  the  negligence  and  improper  conduct  of  the 
ningap^to^e  plaintiffs  and  their  servants,  in  regulating  and 
n'^iiice/ceof  managing  the  fires  in  their  sugar  house ;  and  that 
^vSutto^  the  stock  and  utensils  were  damaged  by  the  smoke 
omitting  to  arising  from  such  fires ;  without  this,  that  they  were 
ter,  the  heat  is  damaged  by  fire  in  the  sugar  house  within  the 

considerably  .  /•  .,  f. 

increased,  by   meaning  of  the  policy. 

means  of  which 
large  qnanti- 

^i^I^u^;  The  plaintiffs  were  sugar  bakers.  The  sugar 
bat  no  damage  house  Contained  eight  stories^  in  each  of  which  were 

was  occasion-  ^  ,  ' 

ed  to  any  thing  raw  sugars  Undergoing  preparation.     In  order  to 

botttiesagar,  i       ^  ^i  i.      ^  f l  •  .1 

and  no  greater  couvcy  heat  throughout  the  premises,  there  was  a 
SwTon^wdi-  chimney  which  formed  nearly  one  side  of  the  house^ 
SoS;*heid  along  which  a  flue  ran^  for  the  purpose  of  commu- 
thatthUwas    nicatinff  warmth  to  each  room.    In  one  of  the 

not  aloss  with-  ®  .11 

in  the  policy,  storics  was  a  register^  which  was  shut  at  night,  when 
the  fires  were  extinguished.  On  the  day  when  the 
damage  took  place,  the  plaintiffs'  servant  had 
lighted  the  fire  in  the  morning  without  opening  the 
register ;  by  these  means  the  several  rooms  were 
filled  with  sparks  and  smoke ;  the  sugar  was  da- 
maged by  the  excessive  heat,  and  some  of  the  syrup 
spoiled  ;  the  beams  and  cieling  in  the  upper  stories 
were  blackened^  and  the  walls  a  little  blistered.    No 
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damage  of  moment  was  occasioned  to  any  thing  hut       isis. 
the  sugar;  there   was   no  greater  fire  than  was  >^W/ 
ordinarily  used  for  the   purposes  of  sugar  hakin^,  ^Anotti^"^ 
and  no  part  of  the  substance  of  the  premises  was         v. 
injured  by  fire.  Drkwe. 

Vaughany  serjeant,  for  the  defendant^  contended^ 
that  this  was  not  a  damage  by  fire  within  the  mean- 
ing of  the  policy. 

The  Solicitor  General,  contri. 

GiBBS^  C.  J. — I  am  of  opinion  that  this  is  not  a 
loss  within  the  policy.     No  greater  fire  existed 
than  was  necessary  for  the  purposes  of  Uie  busi- 
ness.    By  omitting  to  open  the  register^  heat  and 
smoke  have  been  forced  into  the  rooms  where  the 
sugars  were  preparing;  the  heat  produced  the  mis- 
chief: no  sensible  damage  resulted  from  the  smoke 
and  sparks^  and  the  occasion  which  produced  the 
excess  of  heat  was  not  a  fire  against  which  the  de- 
fendant had  undertaken  to  indemnify  the  plaintiffs. 
The  servants  had  neglected  to  open  the  register. 
What  is  this  but  a  bad. management  of  their  own 
tnachinery  ?    The  fire  is  where  it  ought  to  be ;  no 
more  than  it  ought  to  be.     But  it  received  a  lalse 
direction  by  the  irregular  and  improvident  conduct 
of  the  plaintiffs'  servants.     As  no  substance^  there- 
fore^ was  taken  possession  of  by  the  fire^   which 
was    not    intended  to    be    fuel    for    it;    as   the 
sparks  and  smoke  caused  no  mischief^  but  as  the 
damage    arose    from  an  excess    of  heat  in   the 
rooms^  occasioned  by  the  register  being  shut^  I 
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1815.       am  of  opinion^  that  the  plaintiffs  are  not  entitled  to 
\-^v-^/    recover. 

Austin  and 
Another 

^'  The  jury  found  a  verdict  for  the  defendant. 


Drewe. 


The    Solicitor    General,    Lens,    serjeant,   and 
Gaselee,  for  plaintiffs. 

Vaughan,  and  Copley,  Serjeants^  and  TindaU,  for 
defendant. 


[Attornies,  Gregmm  and  Co.- 


^Shawe  and  Co.] 


In  the  ensuing  term  the 
Solicitor  General  moyed  to  set 
aside  the  verdict,  but  the  Court 
concurred  in  the  opinion  of  the 
Lord  C»  X  as  expressed  at 
the  trial* 

It  is  not  to  be  concluded 
from  this  case  that  an  insurer 
on  a  policy  against  fire  is 
exempt  from  a  loss  occasioned 
thereby,  on  the  ground  that 
the  serTants  of  the  assured  have 
been  careless  or  unskilful,  and 
that  the  fire  was  occasioned  by 
their  negligence  and  miscon- 
duct.   An  insurer  would  un- 


questionably be  answerable  in 
such  a  case.  The  spirit  of  the 
decision  of  the  present  caae  b 
this :  that  there  was  no  loss  by 
ySre,  by  whatever  cause  or  mis- 
conduct produced.  The  in- 
jury arose  from  the  misdirect 
tion  of  heai^  occasioned  by  the 
unskUful  management  of  |the 
machmery  in  the  sugar  house. 
It  was  not,  therefore,  in  any 
fair  and  reasonable  construc- 
tion of  the  policy,  one  of  those 
accidents  against  which  the 
defendant  had  engaged  to  in» 
demni(y  the  pUintifis. 
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Gregg  and  Another  v.  Scott. 


ACTION  on  a  policy  of  insurance  on  the  Jonge   j^ted^^a 
Griefs  at  and  from  London  to  her  port  of  »wp  tosaUio 
discharge  in  Holland,  or  the  Ems.     In  the  first  LondvntoHoi' 
count  the  interest  was  averred  to  be  in  the  plain-  ^ntry  wasat 
tifit;  and  there  were  other  counts  averring  it  to  J^^^o'fhwti* 
be  in  one  Wiger  Harmens,  who  resided  in  Hoi-  ^^^^^^"^^ 
land,  and  to  whoni^  in  fact,  the  vessel  belgnired.  thing  oouuiii- 

mi        1  ^  1  .  n  •  .       ^  ed  in  hi»  Ma* 

The   loss   was    capture  by  a  French   privateer,  jcttvt order 
The  ship  had  been  taken  and  the  papers   with  a^Tb^!^ 
it;  the  first  license,  therefore,    was  lost;    but  a  JJot^ViWp 
second  had  been  obtained,  and  was  produced.     It  ^r^^j!^"f~J 
jbore.d^te  the  5tb.i/u(y>  1810,  and  was  granted  to  aUen  enemy. 
the  vessel  on  the  petition  of  the  brokers,  who  bad  therefore, on* 
obtained  the  first  license  on  a  similar  petition.  The  'dd.^^'"***  ' 
license  was  to  the  vessel  to  sail  in  ballast  from 
Lmion   to  Holland,  &c.    notwithstanding    any 
thing  contained  in  his  Majesty's  Order  of  Coqucjl 
of  4fril,  1809.    The  petition,  upon  which  the  li- 
cense vFas  granted,  was  not  prgduci^d. 

Tl)e  Solicitor  Geneval  ^nd  Spankie,  for  the  de- 
fi^ndapt,  .olge^ted ;  that  this  license  did  not  protect 
a , vessel .  owned  by  an  alien  qnemy  at  that  time 
resident  in  Holland.  It  might  be  desirable  (o  li- 
cense neutrals;  but  belligerents  were  difierently 
CKrcnmstanCfid.  In  il:810,  the  coast  of  flolland 
iqts  in  «p  .f^l^  of  .l>lQ<;H$t^e;  we  were  then  at 
var  :ni\^  lU^t  ^cpw^y ;  t,be  QJj^ject  of  (he  license 

Vol.  I.  K 


Scott. 
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1815.       was  to  relieve  the  blockade :  it  did  not^  like  other 
^^^^^^^^  licenses,  adopt  the  Jonge  Grief  m  a  British  vessel 
Ano^er     ^^  ^^^  *^""^'      ^^  consequence  of  that  license^ 
V.         which  carries  no  evidence  on  the  &ce  of  it  that  it 
is  granted  to  a  vessel  owned  by  a  Dutchman,  the 
enemy  seize  the  ship  ;  they  have  the  value  by  cap- 
ture ;  and  an  alien  enemy,  the  owner,  claims  like- 
wise the  value  from  the  underwriters.    The  coun- 
cil thought  the  license  granted  to  a  neutral ;  and 
the  license  is  only  consistent,  by  being  a  license  to 
this  ship,  provided  she  were  a  neutral. 

Vaugkan  and  Taddjf,  for  the  plaintiffs.— This 
was  in  effect  a  license  to  the  vessel  to  return  to 
Holland  in  ballast.  It  is  clear  that  she  had  brought 
a  cargo  from  Holland  with  a  sufficient  license ;  and 
she  is  here  with  the  knowledge  of  Government.  It 
is  objected  that  it  may  be  a  license  to  protect  ene- 
my's property.  Government  might  use  the  ship  fbr 
that  purpose,  and  extend  the  protection  to  property 
of  any  description.  This  is  not  a  license  for  goods, 
but  specifically  to  the  ship ;  to  a  Dutch  ship,  and 
to  a  Dutch  captain.  It  would  be  a  Araud  in  Go- 
vernment to  allow  an  enemy  to  import  goods  into 
this  country,  and  not  to  permit  the  vessel  to  feturh 
in  ballast.  The  King  may  grant  such  a  license; 
and  it  is  evident  that  the  vessel  was  only  returning 
in  ballast  after  depositing  her  cargo  in  this  coun- 
try. They  cited  Hagerdom  v.  Edd,  1  Maule  and* 
Selw.  567.  ^      - 

GiBBs,  C.  J. — I  think  this  license  was  not  suflB- 
cient  to  cover  enemy's  property :  we  were  at  war 
vfith  Holland.    The  Order  of  Council  of  1809  had 
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prohibited  all  vessek  from  sailing  to  any  port  within       I815. 
that  district  toVhich  this  vessel  was  bound.     Some  ^^^"V^w/ 
license  was  necessary.    The  King,  receding  from  ^^^^^ler^ 
his  belligerent  rights,  might  grant  a  license  to  an         v. 
ahen  enemy,  and  legalize  the  voyage;  he  might      Scott. 
grant  a  license  to  the  ship  to  proceed  to  the  prohi- 
bited ports.     The  question  is,  whether  the  license 
protects  the  ship,  being  an  enemy's  property.     If 
the  object  of  this  license  were  to  protect  an  ene- 
my's ship,  and  I  could  see  this  ship  to  be  an  enemy's 
property^  it  is  sufficient.     But  if  it  be  to  protect 
her  from  the  Order  of  Council,  it  is  not  sufficient. 
I  can  look  only  to  the  license :  the  petition  we^have 
not.    In  Hagedom  v.  Reid  the  license  was  to  im- 
port a,  cargo,  though  the  insurance  was  on  the 
ship ;  the  license  in  that  case  included  all  flags, 
though  the  King's  enemies,  except  a  French  flag.  If 
I  found  that  this  was  a  license  to  brokers  and  neutral 
merchants  to  export  a  cargo  to  Holland  in  any 
teasel  but  a  French  vessel,  I  should  say  it  extended 
to  a  Dutch  vessel.     Looking  only  to  this  license, 
which  is  granted  for  this  ship  to  go  back  to  Hoi- 
ktnd  in  ballast^  and  this  being  an  insurance  on  the 
ihip,  I  do  not  know  how  it  can  protect  her  as 
enemy's  property.    I  cannot  collect  from  the  li- 
cense a  privilege  to  the  persons  who  obtained  it, 
to  be  interested  in  a  ship  belonging  to  an  alien 
enemy.    It   is   apparent  that  the  object  of  this 
license  was  to  remove  the  disability  occasioned  by 

the  Order  of  Council 

» 

Phintiffg  nonsuited. 
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^Whe?*       The  Solicitor  General  and  Spanlde,  for  the  de- 

V.         fendant. 
Scorr. 

[Attornies,  Pearce  and  Son— -G-omfer  and  Lavie.i 


Although  the  state  of  Eu- 
rope, in  which  the  late  eiten* 
■gWe  system  of  licenses  origi- 
titXeij  has  passed  away,  most 
probably  iieyer  to  return  ; 
jret,  as  in  some  future  war,  a 
condition  of  things  may  arise, 
requiring  a  partial  application 
of  the  same  system,  it  may  not 
be  useless  io  explain  the  prin- 
ciples, and  to  refer  to  the  lead- 
ing decisions,  upon  which  the 
practice  of  granting  and  inter- 
preting licenses  was  controlled 
and  regulated. 

The  narigation  laws,  and 
more  especially  the  celebrated 
act  of  l^Chas.2.  c.  18.  (the 
basis  of  our  commercial  sys- 
tem,) being  the  statutes  of  the 
realm,  could  not  of  course  be 
dispensed  with  by  the  preroga- 
tiTC  of  the  crowiu  But  It  has 
b^eh  found  necessary  on  ihany 
occasions  to  hare  recourse  'to 
parliament  to  suspend  their 
operation  in  time  of  war.  Va- 
rious acts  therefore  were  pass- 
ed, to  feiltiBr  br  <iott1ffy'-fbem 
according  to  the  new  condition 
of  things  which  was  produced. 


By  these  acts,  a  special  power 
is  given  to  the  King  in  Coun* 
cil  to  modify  or  dispense  with 
such  provisions  as  might  be 
found  expedient  in  particular 
conjunctures.  Under  some  of 
these  statutes,  licenses  were 
directed  to  be  granted  by  an 
Order  in  Council,  &c. :  nnder 
others,  the  Secretaries  of  State, 
by  an  authority  under  the 
King's  sign  manual,  and  in 
pursuance  of  an  Order  of 
Council  specially  authorizing 
the  grant,  were  empowered  to 
act  in  the  place  of  the  sore* 
reign.  The  principal  acts  were, 
the  43  G.  3.  c.  153.  s.  15.,  45 
G.  3.C.34.,  46G.  3.  c.  111., 
47  G.  3.  c.  57.,  48  G.  3.  c. 
37.,  48  G.  3.  c.  126.,  49  G. 
3.  c.  25.,  49  G.  3.  c.  60.  At 
the  authority  to  grant  th^ie 
licenses  was  deri^-ed  from  ^thv 
whole  legislatnre,  the  power 
under  them  was  consequently 
restricted  to  the  letter  and  rea* 
sonable  intendment  of  the  se- 
veral acts,  and  could  not  b^ 
extended  farther  than  the  sta* 
^'futes  themseWes  permitted. 
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lodependentlj  of  this  power 
ofbestowiog  licenses,  bj  which 
the  restrictions  of  the  natiga- 
tion  law  were  dispensed  with, 
the  Crowo,  by  its  prerogatiTe^ 
already  possessed  a  power  of 
gmntiog  priTileges  and  dispen- 
ntions,  by  which  it  receded 
from  its  own  rights  in  a  state  of 
war.    Upon  these  conjoint  le* 
lf\  powersi  therefore,  tIz.  the 
lijCenses  by  statute,  which  was 
SQ  €nlargeip^nt  of  the  powers 
pf  tie  Crown  by  acts  of  par- 
liuDent,  and    the  licenses  by 
prerog^iye,  which  were  of  in- 
kerent  right,  was  built  a  sys* 
temsufficiently  large  to  accom- 
nodate  itself  to  Purape  under 
(ke  Milan  and  Berlin  decrees* 
Being  granted  for  commercial 
puqioses,  they  were  not  deem* 
ed  to  be  gtrictissimijuris :  they 
were  not  construed  so  tena- 
cioasly  as  the  grants  of   the 
Crown  in  ordinary  to  the  sub- 
ject.   Their  object  was  to  dis* 
enbarrass  commerce  from  the 
restrictions  which  the  enemy 
had   thrown    upon    it.     The 
Crown,  in  these  licenses,  gaTe 
nothipg  bnt  a  more  exfensiye 
liberty  of  trade  and  commence ; 
pf  importation  and   exporta- 
tion.   It  no  way  diminished 
fis  own  stock,  whilst  it  con« 
soiled  tbe  viterest  of  the  re- 
jreone.      Hence   it    j^came, 
tl^Nig^  not  indeed  in  t^^  ]Sr«t  in- 
H^cey  a  pract^Qe  of  the  Courts 


Scj^TT- 


of  Admiialty,  and  likewise  of        ISU^ 

the  Courts  of  common  law  (in     ^"^^V^S^ 

whidt  such  licenses  came  in-    Qg^o  ^d 

cidentally  under  their  cogni*      A^9^^ 

zance  in  (questions  of  policies 

of  insurancjs,  freight,  &c.)  to 

interpret  them  iiberally  and 

largely,  and  with  none  of  that 

jealous    apprehension   of  th^ 

subject  t^i^ing  more  t^an  the 

Croifp  intended  to  giire^   bjr 

which  royal  grants  had  beeQ 

fettered  aiid  coqtrpll^edat  con^* 

mon  law* 

It  would  be  a  want  of  due 
professional  feelinj;,  now  that 
the  subject  pre^^nt^  itself,  pot 
to  join  the  humble  testimony  of 
the  writer  of  this  note  (with  the 
concurrent  praise  of  all)  to  the 
profound  and  accurate  learning 
of  Sir  William  Scoity  who,  in 
the  administration  of  this  law, 
has  shewn  how  the  most  liberal 
equity  can  be  reconciled  with 
the  requisite  certainty  of  law. 
He  is  in  fact  the  author  of  the 
whole  learning  of  the  law  re* 
luting  to  the  system  of  licenses. 
And  if  it  be  considered  how 
suddenly  and  unexpectedly  the 
cifcumstances  arose,  it  must  be 
matter  of  reasonable  admirar 
tion,  and  of  the  most  unqua- 
lified praise,  that  a  connected 
set  of  principles,  so  consistent 
with  law,  and  the  practice  of 
the  Courts,  was  as  immediately 
in? ented  to  meet  and  embrace 
them.    It   must   remind  the 
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common  lawyer  of  the  cele« 
brated  fiction  of  usesy  so  inge- 
niously ioTented  and  intro-^ 
duced  by  the  clergy  to  erade 
the  statutes  of  mortmain.  The 
law  of  licensing,  a  term  and 
title  already  known  to  the  Ad- 
miralty Courts,  was  thus  ex- 
tended to  comprehend  a  new 
and  unetpected  state  of  things. 
A  certain  nature,  suitable  prin- 
ciples, and  rules,  were  giten 
to  it;  and  most  ingeniously, 
and  at  the  same  time  most 
learnedly,  they  were  made  to 
accommodate  themselves  to  all 
the  cases  which  could  occur. 
The  limits  of  a  note  will  only 
enable  us  to  give  a  summary 
of  the  leading  cases  which 
have  been  decided  upon  this 
subject. 

We  haye  already  obserr- 
ed,  that  the  King,  who  is  the 
arbiter  of  foreign  commerce, 
may  regulate  it,  except  he 
be  restrained  by  statutes ;  but 
lie  cannot  change  the  law  of 
the  land,  or  the  law  of  na- 
tions, by  general  and  unlimited 
regulations. 

He  may  gire  an  enemy  li- 
berty to  import;  he  may  place 
a  whole  district,  though  the 
member  of  a  hostile  country, 
in  a  state  of  amity ;  he  may 
exempt  any  indiridual  from  the 
operation  of  war.  1  Acton,  313. 

But  a  license  to  an  enemy 
to  import  goods  must  be  ex- 


press, for  an  enemy  will  not 
be  protected  by  a  general  li«* 
cense.  1  Acton,  313. 

In  all  cases,  however,  in 
which  the  King  grants  a  li- 
cense, he  may  also  qualify  it, 
in  which  case  the  parties  seek- 
ing to  protect  themselves  under 
it  must  conform  to  its  regula- 
tions. 1  East,  475. 

In  the  case  of  the  Cosmcpo^ 
mcj  4  Rob.  11.  Sir  mUiam 
Scott  says,  ^^  a  license  is  a  high 
act  of  sovereignty:  they  are 
necessarily  strkti  jurisy  and 
must  not  be  carried  farther 
than  the  intention  of  the  great 
authority  which  grants  them  • 
may  be  supposed  to  extend.  I 
do  not  say  that  they  are  to  be 
construed  with  pedantic  accu- 
racy, or  that  every  small  de- 
viation shall  vitiate  the  fair 
effect  of  them." 

Again  that  learned  Judge 
observes,  ^^  the  shipper  ob- 
tains a  license,  which  is  a 
thing  strkti  jurisy  to  be  ob- 
tained by  a  fair  and  candid  re- 
presentation, and  to  be  fairly 
pursued."     4  Rob.  06. 

In  this  case,  theCosmopoUief 
Sir  WiUiam  Scotty  proceeds  to 
lay  down  certain  rules  for  the 
obtaining  and  construction  of 
licenses,  which  are  most  fit  to 
be  attended  to.  <<  Two  cir^ 
cumstances,"  he  says,  ^^aie 
required  to  give  due  effect  to  a 
license :  1st,  that  the  intention 
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of  the  grantor  shall  be  pur- 
sued ;  2d,  that  there  shall  be 
ao  entire   bona  jUes  on  the 
part  of  the  user.    It  has  been 
contended  that  the  latter  alone 
should  be  sufficient,  and  that 
a  construction  of   the   grant 
merelj  erroneous  should  not 
prejudice.    This  is,   I  think, 
laid    down    too    loosely.    It 
seems  absolutely  essential,  that 
ikai  only  shall  be  done^  which 
the  grantor  intended  to  permit : 
whatererhe  did  not  mean  to 
pennit  is  absolutely  interdict- 
ed; and  the  party  who  uses 
the  license  engages  not  only 
for  fair  intention,  but  for  an 
accarute  interpretation  and  ex- 
ecution.    I  do  not  mean  to 
eidude  such  a  latitude  as  may 
be  supposed  to  conform  to  the 
Intentions  of  the  grantor  lite- 
rally  understood." 

In  the  early  cases  upon  li- 
censes in  the  common  law 
Courts,  the  inclination  of  the 
Judges  was  in  favour  of  a  li- 
beral construction  of  them. 
Thus  in  DefflU  t.  Parry,  3 
Boi.  and  Ful.  3.,  where  a  li-^ 
oenae  was  obtained  by  A.  to 
import  from  an  enemy's  coun- 
try, in  six  ships,  such  goods  as 
should  be  specified  in  his  bill 
of  lading,  and  goods  were  im- 
ported on  board  one  of  the  six 
ships  on  account  of  B.,  C,  and 
D.,  to  whom,  several  bills  of 
lading  were  sent  for  their  re- 


spective goods,  and  one  gene- 
ral bill  of  lading  for  the  whole 
cargo  was  sent  to  A.;  the 
Court  of  Common  Pleas  held 
the  whole  cargo  to  be  pro- 
tected. Id  this' case  Lord  AU 
vaniey  observed,  ^^  we  are  not 
to  construe  the  acts  of  Go- 
vernment strictly  against  the 
merchant.  If  it  had  been  in- 
tended that  the  license  should 
have  been  more  confined,  I 
think  it  would  have  been  ex- 
pressed*" 

In  the  case  of  the  Jonge  Jo-' 
hanneSj  which  was  a  case  pre- 
cisely similar,  4  Rob.  ^3., 
Sir  William. Scott  decided  in 
direct  opposition  to  the  judg* 
ment  of  the  Common  Pleas, 
holding,  that  when  a  license  is 
granted  to  one  person  it  can- 
not be  extended  to  the  protec- 
tion of  all  other  persons  who 
may  be  permitted  by  that  per- 
son to  take  advantage  of  it. 
"  The  great  principle,"  he 
says,  ^<  in  these  cases  is,  that 
subjects  are  not  to  trade  with 
the  enemy  without  the  special 
permission  of  the  Government; 
and  a  material  object  of  con- 
troul  which  Government  ex- 
ercises over  such  trade  is,  that 
it  may  judge  of  the  particular 
persons  who  are  fit  to  be  en- 
trusted with  an  exemption  from 
the  ordinary  restrictions  of  a 
state  of  war."  See  likewise  the 
case  otthe  Aurora.  4  Rob.219. 


1815. 
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v^V^/      howefer,  the  Courts  of  com- 
G^wam  tod  mon  Uw  adopted  a  more  li- 
Aaotlm      beral     coostniction.      Thus, 
^'  where  a  license  was  granted  to 

^*^^"*  A-,  OB  behalf  of  himself  and 
other  British  merchants,  to 
export  goods  to  certain  places 
within  the  influence  of  the 
enemx,  which  places  were  in- 
terdicted  to  British  commerce, 
it  wu  held  sufficient  to  legalize 
io  insurance  upon  tuch  adren- 
ture,  if  it  appeared  that  A. 
tras  the  agent  employed  for 
the  British  merchants  really 
Interested  in  it,  to  get  the  li- 
oeose,  though  he  had  no  pro- 
perty in  the  goods  himself. 
*  Raalinson  y.  Janson^  IS  East, 
f93.  Sed  vide  Barhw  ▼. 
jm^lnioshf  n  East,  311. 

Where  a  license  was  granted 
to  A.  of  Birmingham^  for  the 
importation  of  certain  goods 
from  Holland  into  this  coun- 
try, Sir  fVilliam  Scott  decided 
that  such  license  would  not 
protect  a  shipment  made  by 
him  in  Holland  in  person,  and 
under  papers  describing  the 
firm  of  his  house  as  A.  and  Co. 
of  Anvsterdam,  Jonge  Kas- 
simiy  5  Rob.  297.  So  a  ge- 
neral license  is  to  be  construed 
b(rictly,and  will  not  extend  to 
the  protection  of  enemy's  pro- 
perty. The  Josephine^  1  Ac- 
ton, 313.  But  a  license,  par- 
ticularly specifying  any  flag^ 


protects  eTen  enemy's  proper- 
ty. I  Acton,  332.     So  where 
a  license  was  granted  io  a  Bri- 
tish m^Tchant  by  name,  on  be- 
half of  himself  aud  others,  to 
export   to  Petersburghj   and 
impor*^  a  cargo  thence,  it  was 
held,  that  an  alien  enemy  might 
lawfully  be  interested  in  the 
export  cargo,  as  well  as  in  the 
import  cargo.     Feize  ▼.  Beiiy 
4  Taunt.  4.      The  decision  in 
that  case  turned  upon  the  ge- 
neral   words   of   the  license, 
which  was   to  the  grantee  by 
name,    on  behalf  of   himself 
and  others.   The  object  was  to 
facilitate  the  export  of  British 
goodb,    to   effect  which   the 
goods  must  necessarily  be  con- 
signed to  foreigners.     A  dif- 
ferent construction  would  ob- 
viously hare  impeded  the  com- 
mercial purposes  for  whrch  the 
license  was  granted.     So  it  has 
been   faolden  by  K.  B.    that 
a  license  to  J.  H.  of  London 
merchant,  on  behalf  of  himself 
and  other  British  merchants, 
to  import  a  cargo  from  certain 
limits,  within  which  an  ene- 
my's port  was  situate,  in  any 
vessel  bearing  any  flag  exapi 
the  French,  would  protect  a 
ship  trading    from  that  port, 
in  which  ship  J.  H.  and  an 
alien  enemy  were  jointly  inte- 
rested.   Hagcdom  v.  Reidy  I 
Maule  and  Selw.  667.    The 
Court  thought  that  the  true 
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construction  of  that  license 
was  to  protect  a  trade  in  any 
ship  except  one  bearh^  the 
French  flag. 

Sed  vide  Hagedom  t.  Bo- 
tetiy  ^  Maole  and  Selw.  100. 
Metmeit  t.  Banham^  15  East, 
477.  FUndtr.  Crokait,  ibid. 
dW.  Fenton  t.  Pearson^  419. 
Parkin  t.  Dicky  11  East,  602. 
and  the  cases  referred  to  in  the 
tfrgmtaentin^  Maule  and.Selw. 
104. 

A  license  to  ^  sail  nnder 
any  flag  except  the  Frendi," 
Was  h^d  to  exclude  French 
dwnerships.  Edw.Adm.  Cases, 
44.  Bot  a  similar  license  was 
lieU  to  protect  the  property 
•f  persons  In  countries  unex- 
pteteily  annexed  to  Francej 
whilst  engaged  in  British  com<* 
BiMree.  ibid.  45.  But  a  Tessel 
eiitylng  a  cargo  to  the  ports  of 
the  enemy,  under  a  license  to 
proceed  thither  in  ballast,  for 
the  purpose  of  bringing  a  caigo 
to  this  country,  was  held  not 
to  be  protected,  ibid.  11. 

A  license  to  import  a  caigo 
into  this  country,  was  deemed 
sufficient  to  protect  a  yessel 
proceeding  in  ballast  to  the 
port  of  shipment  for  that  pur- 
pose, ibid.  34.  Whenever  a 
license  is  granted  on  a  condi- 
tion, that  condition  must  be 
truly  and  faithfully  performed. 
Vandifck  r.  WhiimorCy  I  East, 
486.    See  liliLewise  a  note  of 


Oordon  and  Faugkan  annexedt        ISIA^ 
to  the  case  of  Skiffner  t.  filer*  \^>^^ 
dbn,  12  East,  902.  GexcmimA 

Thus  in  the  case  of  the  £«*  AnoCker 
rcpo,  where  the  condition  ef  ^^* 
the  license  was,  for  the  Tessel 
to  touch  at  Leithy  and  it  wit 
not  complied  with.  Sir  ffU» 
Ham  Scott  condemned  the  ves« 
sel.  Edw.  32.  And  the  sen* 
tence  was  affirmed  on  appeal. 
It  is  a  Tiolation  of  a  llcenseto 
touch  at  an  interdicted  port^ 
under  a  lictese  for  a  diteet 
Toyage  to  thh  country.  The 
presumption  being,  that,  at  tbe 
intermediate  port,  the  T4isd 
might  receive  anodier  desttna. 
tion,  or  might  actually  deliver 
her  cargo  In  that  port.  Edw. 
42.  Secus,  if  It  be  not  known 
to  be  such  at  the  time  of  saD** 
ing,  ibid.  40. 

The  words  In  a  license,  '<  to 
whomsoever  the  property  may 
appear  to  belong,*'  have  been 

held  to  protect  tbe  property  of 

an  enemy.  Ibid.  20. 
A  license  to  sail  under  any 

flag  except  the  French  was  not 

deemed  to  be  vitiated  by  die 

owner  becoming  a  French  sub^ 

ject  during  the  course  of  the 

transaction,  ibid.  45. 

So,  in  a  case  where  pennis« 

sion  has  been  given  by  a  license  > 

to  export  a  cargo,  the  original 

license  is  sufficient  to  protect 

the  ship  and  cargo,  not  only 

eundoy  but  redeundoy  where  tbie 
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original  purpose  has  been  de- 
feated by  the  elements,  or  the 
arts  of  the  enemy.  Case  of 
the  Jonge  Frederick^  May  10, 
1810. 

A  license  granted  8ttbse« 
qaently  to  the  date  of  the  cap- 
tare  was  held  to  be  no  protec- 
tion. Case  of  the  Su  Ivan^ 
WackUny  ^00.12,1811. 

In  this  case  Sir  fViUiam 
SeoU  obsenred,  ^^  a  license  is 
in  its  very  nature  prospectlTO, 
pointing  to  something  which 
has  not  yet  been  done,  and 
cannot  be  done  at  all  without 
•uch  permission.  Where  the 
act  has  already  been  done,  and 
requires  to  be  upheld,  it  must 
be  by  an  express  confirmation 
of  the  act  itself,  as  by  an  in- 
demnity granted  to  the  party ; 
but  a  license  necessarily  looks 
to  that  which  remains  to  be 
done,  and  can  extend  its  in- 
fluence only  to  future  opera- 
tions." 

A  license  to  import  a  cargo 
in  one  vessel  was  held  to  pro- 
tect the  importation  of  the 
aame  cargo  in  two  vessels  i  and 


from  a  different  port,  it  bein^ 
shewn  that  it  was  impossible  to 
make  th^  shipment  at  the  port 
specified  in  the  license.  Case 
of  the  Frow  Cameiia.  But  a 
license  to  proceed  to  an  ene- 
my's port  in  ballast,  for  the 
purpose  of  bringing  a  cargo  to 
this  country,  was  held  not  to 
be  a  protection  for  a  yessel 
carrying  a  caigo  to  the  port  of 
shipment.  Case  of  the  fVolm 
forth. 

In  cases  in  which  the  parties 
haye  used  due  diligence,  but 
hare  been  preyented  by  acci* 
dents  not  within  their  con- 
troul,  from  carrying  their  in- 
tentions into  effect  within  the 
time,  it  has  been  holden  that^ 
though  their  licenses  haye  ex- 
pired, th^  are  entitled  to  pro« 
tection.  The  case  of  the  Goedc 
Uocpj  Nov.  7,  1809.  Edw«  1. 
This  case  is  most  important  ou 
account  of  the  masterly  judg- 
ment of  Sir  WiUkun  Scoit^ 
who  therein  discusses  the  rules 
of  interpretation  to  be  appUed 
to  licenses  generally. 
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Gevers  and  Another  i;.  Mainwaring.         % 

rWlHIS  was  an  action  on  the  case.    The  deda-  ^^^^to^ 
-L   ration  stated  that  the  plaintiffs  had  employed  ?»>▼«  «  era. 
the  defendant' as  their  agents  to  purchase  129  taction 
baleaof  tobacco  of  the  best  quality,  for  a  certain  ft^SaSthe 
commission  and  reward^  &c. :  that  in  consideration  S^^l^f^md 
thereof  he  undertook  to  conduct  himself  skilfully  SjJ^JjJlI^^ 
and  diligently  as  an  agent;  but  that^  on  the  con-  '^'^p^^?' 
trary,  he  purchased  tobacco  of  a  very  inferior  qua-  purchase  of 
lity^  and  of  no  use  to  the  plaintiffs ;  to  their  da-  of  tobacco,^ 
mage^  Ac.    Plea:  the  general  issue.  wto'Slde*^^ 

contract  for 
"  him,  cannot 

The  plaintiffs  having  made  out  a  case^  the  de-  be  called  to 
fendant's  counsel  called  the  broker  employed  in  the  Sim  was  no 
purchase^  for  the  purpose  of  proving  that  the  to-  ^ccM^ct^In 
bacco  viras  of  the  best  quality.  In^'^ofa 

release  from 
•  hU  prinaipalk 

The  Solicitor  General  objected  to  his  compe- 
tency. He  is  liable  to  the  defendant  if  he  miscon- 
ducted himself  in  his  employ.  If  he  acted  contrary 
to  the  orders  he  received^  he  is  responsible  to  hiii 
principal. 

Lens,  contra. — The  necessity  and  convenience 
of  commerce  require  that  his  testimony  should  be 
admitted.  The  expediency  of  the  thing  relaxes^ 
in  this  case^  the  ^ordinary  rules  of  law. 

GiBBS,  C.  J. — A  broker  may  be  received  to 
prove  that  a  contract  was  made ;  but  it  is  a  dif- 
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ferent  case  where  the  question  is,  whether  the 
contract  be  properly  executed.  A  sale  may  be 
proved  by  an  agent  from  the  necessity  of  trade ; 
but  in  an  acti^o  for  the  misconduct  or  negligence 
of  a  servant,  such  servant  cannot  be  called  to  prove 
that  there  was  no  negligence.  If  the  broker  had  i^o 
directioa  ta  purchase  |he  best  tobacco,  you  might 
call  him  to  prove  that  he  did  purchase  the  best  to- 
biieco.  But  I  reject  him  on  the  ground  oS  his 
being  called  to  prove  that  be  was  directed  to  pur*^ 
ebase  according  to  the  contract,  aad  that  the  to-' 
bacco  was  purchased  in  conformity  with  (hcae  di- 
rections. 


The  defendant  refused  to  release  the  broker  ; 
and  the  principal  question,  which  it  was  intended  to 
raise  in  this  action,  was  not  therefore  determined* 

Verdict  for  the  plaintiffs. 

The  Solicitor  General,  Vaughan,  serjeant,  and 
Toddy  for  the  plaintiiFs. 

Lens,  Best,  and  Rough,  Serjeants,  for  the  de^ 

fendant. 

I 

[AttfNmies,  Kiiytf  and  Co.— — BlMids^  ud  Alexander,'] 


Vide  Green  t.  The  New  Salk.  297.  TTie  King  r.  Bra^^ 

Mioer  Cempatufy  4  T.  R.  ^89*  Cases,  fenqM^re  Hardw.  369, 

MiUer  T.  FiUc<merj  I  Ca^ip.  3  Le?.  174- ;   and  Gilbf  r^'s 

251  •    Martin  v.  Jlenricksony  Law  of  Efidence,  122,  &c.  See 

2  Ld.  Raymond,  1007*    S.  C  Ukewiae  15  JSast,  474. 
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SrraGLifK  and  Another  v.  Eggimtom  and  Others. 

DEBT  ^m  an  award ;  to  which  Were  added  An  authority 
cotnmon  coniits  for  goods  sold  and  deii*  dUTmulbe 
?cred,  &c.  The  defendants  pleaded:  L  Nan  est  jfo^rSl'i 
faetum.  2.  That  they  did  not  covenant  and  agree^  acknowledge 
ftc.  3.  That  they  did  not  submit  themselves^  Ac;  another pa|t 
There  were  other  pleas,  the  substance  of  which  to^e^l^rl^ 
was  the  same  as  the  foregoing,  iJ^^pS^umlli 

tion  if.  tliat  it 

The  plaintiffs  were  merchants  at  PetersiscrgA;  Sori*i|s^hi*h 
and  some  differences  having  arisen  between  them  ^^Ind^.^ 
and  the  defendants,   an  agreement  wks    entered  a^wiid^- 
into  to  submit  to  the  award  of  Mr.  ittd/am.    The  j^Sci^^ 
agreement,  which  was  under  «eal,  was  exeeoMd 
1^  one  of   the  defendsints  finr  %df  and  pa/ttMr. 
On  the  part  of  the  plaititiffs,  it  wM  Executed  by  an 
agent  of  the  name  of  Jonn  ;  but  he  had  executed  it 
in  his  own  name,  without  stating  that  it  was  by 
trrocuration,  or  for  the  plaintiflb.     A  power  of  at* 
tomey  had  been  given  by  the  plaintiffs  to  Jonn  to 
Bign  any  instruments  or  documents  relating  to  com- 
mercial affairs,   in  their  nfames,  either  jointly  or 
severally,  or  in  the  namte  of  their  iittcMhdley. 

VaughiM  and  Parke  objectedto  ttie  exeMtion. 
This  deed  may  bind  Jonn,  but  it  cannot  bind 
any  other  person.  An  attorney  should  execute  in 
the  name  of  his  principal.  The  power  of  attorney 
is  not  sufficient:  he  miidt  be  cfotinected  with  the 
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1815.       deed  by  the  deed  itself;  not  by  ati  instrument 

^^^^^^^  dehors. 
Steiglitz 

9. 

Egginton.  Hjg  ix)rdship  doubted  whether  it  would  be  suf- 
ficient ;  but  he  called  upon  the  plaintiffs  to  support 
the  execution  of  the  defendants  ''  for  self  and 
partner/'  They  proposed  to  proye  that  one  of  the 
Eggintons  gave  authority  to  the  other  to  execute 
the  deed  for  him ;  and  that  the  partner,  who  did 
not  execute,  had  subsequently  acknowledged  the 
agreement. 

Lens  and  Gaselee  contended  that  this  was  a  sub* 
stantial  execution. 

GiBBs,  C.  J. — The  authority  to  execute  must  be 
by  deed.  If  one  partner,  who  does  not  execute^ 
acknowledge  that  he  gave  an  authority,  I  must  pre- 
sume that  it  was  a  legal  authority ;  and  that  must 
be  under  seal  and  produced.  One  man  cannot 
authorise  another  to  execute  a  deed  for  him  but 
by  deed.  No  subsequent  acknowledgment  will  do. 
The  defendants  have  pleaded  that  it  is  not  their 
deed. 

The  plaintiffs  afterwards  proceeded  on  the  com- 
mon  counts,  and  recovered  a  verdict. 

Lens,  Serjeant,  and  Gaselee,  for  plaintiffs. 

Vaughan  and  Parke,  for  defendants. 

CAttonvies,  Greyitm  ■        H^iter  anil  Son.] 


\ 
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If  A.  execute  a  deed  for 
himself  and  his  partner,  by  the 
mthoritjr  of  his  partner,  and 
in  his  presence,  it  is  a  good 
execution,  though  only  sealed 
once.  BaUy.  Dunsierviliej  4 
T.  R.  313.    In  that  case,  the 
Court  relied  principally  on  the 
deed  haying  been  executed  by 
one  partner,  for  himself  and 
tbe  other,  m  the  presence  of 
ike  other*  See  Lord  Lovelaces 
cascy  Sir  W.  Jones,  268.  One 
ptrtoer  cannot  bind  another  by 
deed.   Harrison  t.  Jackson^  7 
T.R.207.    So,  one  who  exe- 
cutes a  deed  for  another  under 
t  power  of  atiomer,  must  ex- 


ecute it  in  the  name  of  his 
principal.  Combers  case,  9 
Rep.  76.  Frontier  t.  Smally 
2  Ld.  Raym.  1418.  1  Strange, 
706.  fVhiter.Cujfler^QT.R. 
176.  But  though  the  act  done 
must  be  the  act  of  the  principal, 
and  not  of  the  attorney  who  is 
authorised  to  do  it ;  yet^  if  the 
deed  be  executed  in  the  prin* 
cipal's  name,  it  matters  not  in 
what  form  of  words  such  exe- 
cution  is  denoted  by  the  signa- 
ture of  the  names ;  as  if  oppo- 
site the  seal  be  written  ^<  for 
J.  B.  (the  principal.)  M.  W. 
(the  attorney) L.S.»  WUksi. 
Backy  2  East,  142. 
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V. 
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FIRST   SITTINGS   IN  HILARY   TERM, 
56  GEO.  III.  1816,  AT  WESTMINSTER. 


January  14.  PoOLE  V.  SmITH. 

b  Ae'Sdoww  T^HIS  was  an  action  by  the  indorsee  of  a  bill 
ofabiuofex.  A    of  exchange  against  the  acceptor.     The  bill 

coaoffc  affaiQst 

the  acceptor,  had  been  drawn  more  than  six  years^  and   the 

^/iScrac-  action  was  commenced  in  1813.     A  few  days  pre- 

wd  Bo'Scf if  vious  to  the  trial,  the  bill,  (which  was  indorsed  in 

wMch^i"'*  blank)  had  been  picked  out  of  the  pocket  of  the 

indorsed  in  attorney's  clerk,  and  had  not  since  been  found, 

been  im.  There  was  evidence  that  it  had  been  shewn  to  the 

aifhou^Ue  acccptor  after  the  action  was  brought,  who  ad- 

drara  more  ^'*^ted  the  acceptance  to  be  his  hand- writing,  but 

th*"ia*Sff"'  ®^'^  ^®  ^^^  "^  obligation  to  pay,  inasmuch  as  be- 

WM  not  en*  tween  Iiim  and  the  drawer  it  bad  been  satisfied  by 

titled  to  re*         ^-         -.„  -^ 

cover  withont    Other  DliJs. 
producing  it 
at  tke  trial. 

The  Chief  Justice  thought  that  this  evidence 
was  not  enough  without  producing  the  bill. 

Best,  Serjeant. — The  plaintiff  had  a  clear  right  of 
action  :  notice  of  trial  was  given  :  the  bill  had  been 
drawn  several  years,  and  the  statute  of  limitations 
can  be  pleaded  to  any  action  which  may  be  hence- 
forward brought  upon  it.  ' 
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GiBBfl^  C.  J. — ^Upon  the  ground  of  the  non-pro- 
duction of  the  bil)^  I  think  I  am  caUed  upon  to 
nonsuit  the  plaintiff.  The  rule  is  an  extremely 
lalatary  one^  and  ought  not  to  be  relaxed. 

This  was  an  undefended  cause. 

Best,  and  Marshall,  Serjeants^  and  C  Marshall, 
for  the  plaintiff. 

[Altorney,  Rowe,'] 


1810. 


In  cue  a  bill  be  lost,  the 
fndtr  may  confer  a  title  by 
tmuferring  it;  in  the  same 
■uner  if  it  be  stolen.  Miller 
▼•  Raety  Borr.  453.  So,  in 
Latuan  t.  Weston  it  was  de- 
cided, that  the  holder  for  ralue 
of  a  bill  indorsed  in  blank  by 
the  payee,  was  entitled  to  re- 
eo?er  against  the  acceptor,  al- 
though the  bill  appeared  to 
htTe  been  stolen  from  some 
prior  hplder,  who  immediately 
adrertised  his  loss.  4  Esp.  56. 
Bat  if  the  bill  be  not  assign- 
ibleotherwise  than  by  indorse- 
ment, the  finder  cannot  trans- 
fer a  title.  Where  howerer  it 
11  tiansferable  by  mere  deli- 
^^,  and  has  been  lost;  or 
wkeie,  being  transferable  by 
indorsement,  it  has  been  lost 
nfter  a  blank  indorsement,  no 

Vol.  I. 


action  can  be  brought  upon  it. 
And  the  offer  of  an  indemnity 
will  not  render  such  action 
maintainable.  See  Pierson  r. 
Hutchinson^  2  Camp.  211,,  in 
which  Lord  Ellenborough\ie[Aj 
that  an  action  at  law  could  not 
be  maiutained  against  the  ac- 
ceptor of  a  bill  of  exchange 
which  was  lost,  after  bein^  in- 
dorsed, although  abend  of  in- 
demnity had  been  tendered  to 
the  defendant.  In  ex  parte 
Greenway^  6  Vesey,  1812, 
Lord  Eldon^  C.  said,  <<  he 
could  neyer  understand  by 
what  authority  Courts  of  law 
compelled  parties  to  accept  an 
indemnity.*' 

Where  a  bill  or  note  has 
been  destroyed,  or  where  it  is 
transferable  by  indorsement, 
and  has  been  lost  before  in- 
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1815«        dorsement,  or  after  a  special  detain  it  in.  his  hands^    the 

v^py^bi/    indorsement  only,  an  action  drawer  Qiay  nerertheless  sn^ 

INDOLE       may   be  maintained  upon  it,  him  on  it,  and  gire  him  notice 

^-           and  secondary   evidence   ad-  to  produce  the  bill,  or  on  his 

• ''*^*       mitted  of  its  contents.    Long  default  gire  parol  eridence  of 

T.  Baiiiej  2  Camp.  214.    So,  it.    Smitky.  M^Clure^  5  East^ 

if  after  the  acceptance  of  a  476^ 

^ill^  the  acceptor  improperly 
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HORSEFALI.  V,    DAYY. 


mniS  was  an  action  on  the  II  G.  2.  c,  19.,  seSl^^oflSt. 
-*   against  the  defendant,    for  assisting  in   the  "h^i,*in^^e^' 
carrying  away  of  certain  goods  to  aroid  the  pay-  caws^goods 
nent  of  rent.  to  a¥oi<i  pay. 

meotof  rent, 
gives  a  sum. 

The  value  of  the  goods  as  stated  in  the  record  "^^"^^^ 
was  30/. ;  and  the  statute  provides^  that  where  the  ^^^^^fhc 
value  of  the  goods  is  less  than  50/.  a  summary  re-  vajaeofthe 
medy  may  be  obtained  before  two  Justices  of  the  exceed  20/., 

does  Dot  fake 
peace.  away  the  JQ- 

risdict&oo  of 
the  Kind's  sn- 

Best,  Serjeant,  for  the  defendant,  insisted,  that  p«^®''^'*^« 
this  clause  obliged  the  plaintiff  to  have  recourse  to 
two  Justices,  and  that  he  had  no  right  to  sue  in 
a  superior  Court.  The  statute  introduced  a  new 
law,  and  the  penalty  must  be  recovered  in  the  form 
prescribed. 

GiBBs,  C.  J. — Unless  I  am  shewn  a  case,  in 
which,  after  a  general  prohibition,  and  a  general 
enactment  of  a  penalty,  and  a  remedy  given  to 
the  party  by  a  summary  proceeding  in  the  words 
of  this  statute,  it  has  been  holden  that  the  Courts 
tf  Record  have  no  jurisdiction,    I  shall  permit 

L2 
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g        Au.  ^^  Magistrates^  but  not  an  exclusive  power.   I 

V.         am  of  opinion  that  the  £Durth  section  of  the  act 

Datt.      does  not  take  away  the  jurisdiction  of  the  Court 

given  by  the  preceding. 

Verdict  for  pbintiff. 

Lens^  se^eant^  and  W.  H.  Mavle,  for  plaintiff. 

Best,  seigeant^  and  Adolphus,  for  defendant. 

[Attoneyfi  Gffahre.  Jforfey.] 
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BOMDRETT  V.  IIeNTIOG. 

F^LICY  of  insurance  on  goods  from  London    wiier^  inn 
to  the  Isle  of  France,  &c.    Loss  averred  by  ^Sw  j^ 
perib  of  the  sea.    The  plaintiff  claimed  a  total  loss,  ^JShpwt 
The  ship  had  been  wrecked ;  but  some  of  her  cargo  2j^*^f^j| 
was  saved  and  got  on  shore.    It  fell  however  into  part  got  on 
the  hands  of  the  natives  of  the  Isle  of  Prance,  (wmist  on 
who  destroyed  part  and  plundered  the  rest.  !t!^^^d^' 

plundered  by 
tfaeinhabitanty 

Bosanquet,  seijeant^  for  the  defendant. — ^This  is  2j|j^*/^*Jl^^^ 
not  a  loss  by  perils  of  the  sea^  and  the  plaintiff  of  theni  comes 
has  not  abandoned.    To  make  it  a  total  loss  under  pofseuionof 
these  circumstances  there  must  be  an  abandon-  Heid'thatthu 

sea,  and  no 
abandonment 

GiBBs^  C.  J. — An  abandonment  is  not  neces-  wasnecetivy. 
sary  to  make  it  a  total  loss :  the  cause  of  the 
loss  was  the  perils  of  the  seas ;  and  the  portion  of 
the  goods  which  was  saved  from  the  wrecks  though 
got  on  shore^  never  came  again  into  the  hands  of 
the  owners.  It  is  therefore  a  total  loss  to  them 
from  the  perils  stated  in  the  declaration. 
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CASES  AT  NISI  PRIUS,  C.  P. 
Vaughan,  serjeant^  and  BameweUj  for  plaintiff. 

Bosanquet,  serjeant^  for  defendant. 

[Attoniies,  Bhmi  aad  Bowmak  Comieennkd  RMmn."} 


Dyion  t.  Roacroft,    3  B.     585.     Wilson  t.  JR.  E.  Com* 
and    P.    474.      Manning   t.    pm^y  2  Camp.  633. 
Newnhamf  MtnhaU  on  Ins. 


bibARY  TERM,  56  GEORGE  III.  jfgl 

lSi6. 


THIRD  SITTINGS  IN  HILARY  TERMj 
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BaDDELEY  V.  M ORTLOCk  and  Wife;  i^ebmafy  ii\ 

ACTION  for  a  breach  of  promise  of  marriage,    thanactioii 
The  plaintiff  proved  the  promise ;  but  it  ap-  ^*n'forV^ 
peared  that>  after  the  promise^  sortie  charges  had  ^uror  mS!.^ 
been  made  against  the  plaintiff^  and  communicated  J'"l*>  »^'** 
to  the  defendant's  wife,  then  unmarried,  imputing;  tificaUon  for 
to  him  dishonesty  in  some  pecuniary  concerns,  and  ance,  if  the 
likewise  perjury.     Being  called  upon  to  clear  him-  whomiiwhaA 
self  before  the  lady,  he  said  he  could  explain  the  S^^^^^oPJ^t 
transaction,  but  did  not  ifo  into  any  particular  vindi-  «pon  inquiry 

'  .  o  -^  "^  to  be  a  inau  of 

cation.  Upon  which,  as  was  alleged  by  the  defend-  bad  character; 
ant's  wife,  the  negotiation  for  marriage  broke  off.  sation  Md\uC 
She  had  previously  told  the  plaintiff  that  until  he  SlfficLnt.*^  5?^ 
vindicated  himself  she  would  not  marry  him.  she  muuw^*^** 

against  him, 
must,  if  capa- 

£es{,  seijeant,  for  the  defendatlt,  contended  thdt  We  of  proof,  b^ 
she  was  justified  in  breaking  off  the  match.     The  oruieygooni^ 
plaintiff  was  bound  to  clear  his  character  to  his  m^e?.^ 
intended  wife;  and  having  omitted  to  do  so,  he 
forfeited  every  right  which  he  had  gained  by  the 
previous  promise. 

GiBBs,    C.  J. — Having   promised  the    plaintiff* 
^rriage,    she  must  absolve    herself  upon  som^ 
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1816.       legal  gi*ounds.    If  a  woman  improvidently  promise 
^^^^^^  to  marry  a  man,  who  turns  out  upon  inquiry  to  be 
ADDELEY  ^^  ^^^^  charactcr,  she  is  not  bound  to  perform  her 
MoRTLocK  promise.    But  she  must  shew  that  the  plaintiff  is 
and  Wife.   ^  ^^^  ^^  ^^^  character.     The  accusation  is  not 
enough.    The  facts  charged  were  capable  of  proof. 
The  existence  of  the  rumour  is  not  sufficient  to  dis- 
charge her  from  her  promise.     Without  proof  that 
the  charges  were  founded,  she  is  not  absolved  from 
her  contract.    But  it  affects  the  damages. 

Verdict  for  plaintiff,  damages  one  shiHiiig. 

LenSj  and  Capkyj  Serjeants,  and  W.  P.  Taun- 
ton, for  plaintiff. 

Best,  and  Vaughan,  seijeants,  and  Adams,^  for 
the  defendants. 

[Attorney,  Botfdel^.] 


Where   in    an    acUon    for  as  threats  of  ill  usage,  afford 

breach  of  promise  of  marriage,  a  legal  excuse  for  breaking  «ff 

the  defendant  relies  upon  the  an    engagement.      Leed»     v. 

general  bad  character  of  the  Cooke  et  ux»  4  Esp.  S50*  per 

plaintiff,  a  witness  may  be  ex-  Ellenborough^  C.  J. 

amined  as  to  the  representa-  And    as    to    circumstances 

tions  made  to  him  by  third  which  justify  a  non-perform- 

persons.     Foulkes  ▼.  Selway^  ance,    see  Pothkr  TruU  dm 

3  Esp.  per  Ken^on^  C.  J.  Contrai  de  Marrk^^  pvrt  3. 

Brutal  or  violent  conduct,  chap.  1.  art.  7. 
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Morris  v.  StACEY.  FdbmarylS. 

ASSUMPSIT  against  the    defendant   for  the    a,  an  agent 
price  of  some   shoes.     The  circumstances  nufketorml* 
were  these.    The  defendant  acted  as  an  agents  t^iule^e 
and  had  murdered  some  shoes  from  the  plaintiff^  m«1*1  q^ 
who  was  concerned  for  country  manufacturers,  tity  of  shoes, 

''  suid  reoetyes 

The  price  of  the  ishoes  amounted  to  913/.    The  certain  biiu  of 
defendant  proposed  to  give  bills  for  the  shoes,  oaTml^B. 
drawn  by  one  Wallis  on  BromUy,  and  indorsed  to  l^dS!^^ 
by  R.  Bums.    The  plaintiff  pressed  him  to  in-  bi^J^T' 
dorse  the  bills :  but  he  told  him  that  he  would  not  ^^\^;  a.,  io 

which  he  in- 

indorse  tbem,  but  would  give  him  a  letter  of  gua-  closes  the  bius, 
rantee,  which  would  do  as  well.  The  letter  was  <Mh^t  should 
in  these  terms :—'' Deccwftcr  24th.~I  Iwxewith  io7ou"red^ 
hand  your  drafts  drawn  by  Mr.  WaUis  and  accepted  (B.irw1)u?d^te 
by  Mr.  Bromley^  and  indorsed  by  R.  Bums :  and  ^«jj P^^'lj^ 
should  the  bills  not  be  honoured  when  due,  I  pro-  wasa'sufficient 
nise  to  see  that  they  do  so/' — Signed  by  the  de-  ¥^thfrthe4th 

^.*M  A^^4^  section  of  the 

fendant.  stat.  of  frauds, 

to  bind  B.  to 
pay  for  the 

Lens,  and  Best,  Serjeants^  for  the  defendant,  T^^fM^ 
objected,  that  there  was  no  consideration.     Wain  principal. 
aod  WdrUers,  5  East,  10.     From  the  words  of  the 
letter  it  is  evident  that  the  goods  were  actually  de- 
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2^^  J  '^^^^^^  ^^  *^^  *^"™^  ^f  *he  guarantee.  Egerton  fi 
Mathews,  6  East,  307.  Prom  both  thesp  cases 
it  appears^  that  the  whole  agreement  must  be  in 
writing.  Stadt  and  LiU  may  be  cited,  9  East^ 
348 ;  but  there  the  consideration  was  included  in 
th6  terms  of  the  guarantee.  If  it  had  appear- 
ed that  something  was  to  be  done  subsequent 
to  the  signing  the  paper,  it  would  have  been 
sufficient,  and  within  the  case  of  Stadt  and  Lill. 
But  here,  every  thing  had  been  done  before  the 
agreement  was  signed. 

(jiBBs,  C.  J. — ^It  is  sufficient.  It  appedrs  on  (he 
£ace  of  the  letter,  that,  in  consideration  that  the 
plaintiff  would  take  the  notes,  the  defendant  would 
indemnify  him.  The  consideration,  therefore,  is 
apparent.  I  do  not  think  it  necessary  in  this  case 
to  over-rule  the  decision  in  Wain  v.  WarUers ;  I 
consider  this  undertaking  binding,  notwithstanding 
that  case* 

Vaughatiy  serjeant,  and  Reader,  for  plaintiff. 
Lem,  and  Best,  Serjeants,  for  defendant. 

[Attornies,  EIUmh  and  fF. RUey.'\ 


The  statute  of  Frauds  29  by  the  party  to  be  chArgtfA 

Car.  2.  c.  3.  s.  4.  aToids  any  therewith." 
"special  promise  to  answer  for         In    Wain  ▼.   Warlier9j    5 

the  debt  of  another,  unless  the  East,  10.,  the  Court  of  K.  B. 

agreement  upon  which  the  ac-  determined,  that  by  the  word 

tion  shall  be  brought,  or  some  agreement  must  be  understood 

memorandum  or  note  thereof,  the  consideration  for  the  pro* 

•hall'be  in  writing,  and  signed  wise,  as  well  as  the  promise 


^ 
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HMt  And  therefore,  whetre 
one  promiftd  in  writing  to  pay 
Ike  d^ibt  of  a  third  person 
wifhoiit  stating  on  what  consi- 
deration, it  was  holden,  that 
paiol  eridence  of  the  consi- 
dendon  was  inadmissible ;  and, 
coiiMquently,  snch  promise  ap- 
pearii^  to  be  without  consi* 
deration  on  the  face  of  the 
Wfitten  instmment,  it  was 
nuAtm  paduMy  and  gate  no 
cause  of  action* 

The  decision  in  this  case  has 
l^reo  rise  to  much  discussion 
and  serious  doubts*  It  is  ar- 
g«ed  on  the  one  side,  that  the 
word  agreement  is  strictly  a 
legal  term,  importing  the  con- 
■ent  or  contract  of  two  or 
more  parties,  for  a  thing  done, 
<ir  to  be  done,  and  either  ex- 
pressing, or  directly  implying, 
tiie  oonsidemtion  for  the  pro* 
mifle  made  by  the  party  who  is 
to  Iw  charged  by  the  contract. 
The  clause  of  the  act  says, 
<<  that  the  promise  shall  be 
▼old,  unless  the  agreement,  or 
i^me  memorandum  or  note 
thereof,  shall  be  in  writing,  and 
rigned  liy  the  party  to  be 
diaiged,  &c."  It  is  main- 
tained, therefore,  that  the 
wofd  agreement  must  here  be 
taken  in  its  leg^l  sense ;  that 
la  to  say,  not  as  a  promise, 
which  is  the  act  but  of  one 
party,  and  therefore  no  con- 
tract but  as  the  express  mind 


of  both ;  the  one  doing,  or  un« 
dertaking  to  do,  (or  hating 
done)  some  act  on  his  part,  for 
which  the  other  binds  him- 
self by  an  equiTalent*  The 
person  to  be  charged  for  the 
debt  of  another  is  to  be  charged 
upon  his  tpecial  promise  in 
writing ;  but,  without  a  legal 
consideration  to  sustain  it, 
such  promise  would  be  nudum 
pactum.  The  statute  neter 
meant  to  enforce  aity  promise 
which  was  before  inralid, 
merely  because  it  was  put  in 
writing* 

The  statute  was  drawft  ixp 
by  one  of  the  most  eminent  of 
our  Judgel;  one  who  fully 
understood  the  value  of  legal 
precision,  and  one  who,  in  the 
use  of  a  legal  term,  could 
scarcely  hate  intended  it  in  its 
▼ague  and  popular  sense.  It 
was  a  natural  conclusion, 
therefore,  that  by  agreement 
he  intended  a  legal  agreement, 
and  that  the  act  was  passed  by 
the  Legislature  in  that  sense» 
That  the  object  of  the  act  was 
twofold ;  in  the  first  place,  to 
guard  against  the  wide  temp- 
tation to  fraud  and  perjury 
afforded  in  the  facility  of  ob- 
liging solvent  persons,  by  mere 
parol  eridence  of  their  pro-  - 
mises,  to  pay  the  debts  of 
others ;  and,  secondly,  as  there 
was  always  a  strong  presump- 
tion, both  in  law  and  reason. 


181(t. 
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,1816.        against   sucli    parties   having 
M^V^W^  taken    upon    themseWes    the 

JMoBRis      debts  of  others ;  so  this  pre- 
^*  sumption  should  be  met  by  the 

9TAC£T.  gtrong  proof  of  the  actual 
writing  of  the  party,  and  thus, 
that  the  party  himself  should 
be  secured  against  surprise  by 
the  formalities  of  a  deliberate 
act.  That  these  purposes  would 
be  ill  accomplished  by  requiring 
evidence  only  of  the  wriiing  of 
the  promise,  separated  from  the 
consideration  upon  which  such 
promise  was  grounded*  The 
promise  and  the  consideration 
were  in  fact  one  thing — a 
whole— an  agreement.  And 
how  many  cases  might  occur 
in  which  tha  promise  was  con« 
ditional  and  contingent;  in 
which  the  equity  of  the  pro- 
mise, therefore^  required  the 
performance  of  the  prerious 
condition,  and  in  which  the 
conscience  and  justice  of  the 
case  demanded  the  same  proof; 
that  is  to  say,  proof  of  the 
wne  kind  and  degree  of  the 
performance  of  the  condition, 
and  of  the  obligation  of  the 
promise.  But  how  was  this 
equality  given,  if,  whilst  the 
promise  was  proved, by  the 
mere  evidence  of  the  hand- 
writing, the  performance  of 
the  consideration,  or  previous 
condition,  was  to  be  proved  by 
parol  evidence^ 
To  these  arguments  it  may 


perhaps  be  rqpUed,  thM  tli9 
object  of  the  act  certainiy  was 
twofold :  that  of  guarding 
against  the  faciUty  of  fraud 
and  perjury  by  shutting  ont 
parol  evidence  of  contracts 
for  others :  and,  secondly^  that 
of  protecting  such  parties 
against  surprise,  by  reqnirinig 
the  formalities  of  the  act  of 
writing.  But  is  not  the  act  of 
writing  the  promise  suffidsot 
for  both  these  objects  ?  Is  not 
the  act  of  writing,  being  an 
act  of  deliberation,  a  sufficient 
legal  presumption  of  an  equi- 
valent consideration ;  and  is  it 
necessary  to  equity  or  law  f9r 
the  statute  to  protect  a  party, 
who  not  loosely  and  orally^  jhit 
by  deliberate  intsotipUi  iuid 
hy  writing,  obliges,  himself  to 
some  act  or  service;  The  re- 
quiring the  pro^se  to  be  in 
writing  accomplishes  both  psf^ 
poses  of  the  act.  The  promise^ 
that  is  to  say,  the  obligation 
of  the  thhrd  pacty,  is  thus  ex- 
empted from  being  proved  bjr 
any  parol  evidence.  And  tbs 
third  party  himself  is  equal^ 
guarded  against  surprise  by 
being  afforded  the  deliberatfaw 
and  interval  of  the  act  of 
writing.  There  is  nothing  in 
natural  equity  opposed  to  a 
nudum  padum.  It  is  reqnired 
only  to  be  proved  by  stronger 
evidence,  in  order  to  meet,  not 
its  illegality,    but  its  gicaltor 


mLART  TERM,  50  GEORGE  III. 


157 


improbtbility:  A  penoti  has 
ft  light  to  gWe  and  grant  dmply 
mod  absoliitelyy  and  therefore, 
wifli  or  without  a  considera- 
tion* It  is  consequently  no  ob- 
jection to  this  construction  of 
Oe  act  to  say,  that  it  would  giTe 
ftfScacjr  to  ^Lnudumpadum;  to 
a  promise  without  a  considera- 
tion, or  at  least  an  apparent 
conrideration.  If  a  party  so 
deliberately  express  hb  pur- 
pose, die  law  will  dither  infer 
that  such  was  his  purpose,  or 
that  a  suffident  consideration 
exists,  though  It  may  not  ap- 
pear* The  protection  of  the 
statute  is  in  requiring  the  act 
of  writing  to  substantiate  the 
obligation*  If  this  writing  be 
produced,  the  act,  baring  ac- 
complished its  purpose,  re- 
qnires  no  further  testimony, 
and  thereliy  the  ^de  field  for 
frmuds  and  peijuries  is  closed. 
Tbe  act  was  passed  to  prerent 
Aose  frauds  and  peijuries,  and 
therefore  required  that  the 
promise,  upon  which  the  re- 
liance was  had,  should  there- 
mfierbe  produced  in  writbg* 
me  word  agreemeniy  as  is 
known  to  erery  one,  is  a  term, 
in  common  parlance,  synony- 
mous with  promise,  under- 
taking, engagement,  &c.  This 
is  the  word  in  the  statute,  and 
why  might  not  the  Legislature 
adopt  and  use  it  in  its  popular 
sense  ?  Where  any  term  of  an 


equivocal  sense  is  cdntrary  to         1816. 
the  spirit  of  the  act,  or  insuf-   ^»«^^V^W 
ficient  for  it,  it  may  be  allow-      Morris 
able  to  choose  the  more  con-     ^  ^* 
sistent  meaning;  but  where  the     ^^^*  ♦ 
act  is  accomplished  without  it, 
this  practice  is  dangerous* 

It  seems  indeed  to  be  totally 
a  mistake  of  the  nature  of  tiie 
obligation  to  require  a  const* 
deration  to  appear  In  express 
writing  with  the  promise*  The 
promise  itself,  being  an  obli* 
gation  to  pay  the  debt  of  ano« 
ther,  and  accompanied,  as  it 
must  be  in  Its  nature,  by  the 
forbearance  of  the  creditor, 
includes  a  considerf^ion  in 
itself*  The  first  and  original 
consideration,  upon  which  the 
equity  of  the  debt  is  founded, 
lias  already  passed,  before  the 
interrention  of  the  surety ;  and 
tiie  conscience  of  the  debt,  as 
relating  to  the  surety,  is  suffi- 
ciently implied,  1st,  in  the 
deliberate  act  of  the  surety, 
taking  it  upon  himself;  and, 
2d,  in  the  implication,  as  con- 
tained in  the  very  nature  of 
the  contract,  that  he  has  not 
done  it  without  sufficient  be- 
nefit to  the  debtor. 

It  is  erident  that  the  deci- 
sion in  Wain  r.  WarUerSp 
turned  upon  the  technical  im- 
port of  the  word  agreement; 
for  in  a  subsequent  case,  Eger^ 
ion  ▼*  MaUiewsy  6  East,  307, 
which  arose  upon  tbe  17th 
1 
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Mctioaof  the  itatute  of  Frauds, 
the  Court  of  K.  B.  came  to  a 

MoBRis      different  copclnsion.    It  was 
V*  determioed  id  that  case,  that 

Stacxt.  ^  memorandum  signed  bj  the 
defendants,  whereby  they  a« 
greed  to  gi?e  so  much  for 
goods,  took  the  case  out  of 
the  17th  section  of  the  statute, 
though  the  memorandum  was 
toot  signed  by  the  seller ;  nor 
did  it  express  any  considera- 
tion for  the  defendant's  pro- 
mise, otherwise  than  by  infer- 
ence from  their  own  obliga- 
tion. It  b  worthy  of  remark, 
that  the  words  used  in  the  17th 
section  are,  '^  note  or  memo- 
Fandum  in  writing  of  the  bar" 
gain,  to  be  signed  by  the  par- 
ties  to  be  charged  by  such  con* 
tract."  In  ex  parte  Minet,  14 
Vesey,  jun.  189,  the  Lord 
Chancellor  (Eldon)  expressed 
serious  doubts  of  the  propriety 
of  tl^e  decision  in  IVain  t. 
Warkeri.  «  There  is  a  va- 
riety of  cases,"  says  his  I^ordr 
ship,  <^  directly  contradicting 
the  case  in  the  Court  of  King's 
Bench ;' which  is  a  most  impor- 
tant case  with  reference  to  the 
consequences,  for  the  under- 
taking of  one  man,  for  the 
debt  of  another,  does  not  re- 
quire a  consideration  moTing 
between  them."  In  a  subse- 
auenf  case,  ex  parte  G^dom^ 


15  Vesey,  jun.  286,  Us  Lord* 
'ship  decided  against  the  nileiii 
Warn  T.  Workers;  holding, 
that  a  guarantee  in  writing  to 
pay  the  debt  of  another,  wai 
sufficient  without  stating  any 
consideration  as  between  the 
creditor  and  the  surety.  Hii 
Lordship  obserTod,  \'  Until  the 
case  of  Warn  t.  Workers  wai 
cited,  some  time  ago,  I  had  al- 
ways taken  the  law  to  be  clear, 
that  if  a  man  o^eed  in  writing 
to  pay  the  debt  of  another,  it 
was  not  necessary  that  the 
consideration  should  appear 
upon  the  face  of  the  writing. 
That  case  has  determined  two 
points ;  first,  that  a  considera- 
tion is  necessary;  secondly, 
that  it  must  appear  upon-  the 
writing." 

It    has    been    determined, 
howe?er,  that  a  guarantee  ia 
writing  to  pay  for  any  gooda 
which  the  Tender  dellTers  to  a 
third  person  is  good,  withia 
the  4th  section  of  the  statute 
of  Frauds,  as  containing  a  sof- 
ficient  description  of  the  comim 
deration  of  the  promise,  (name- 
ly, the  delivery  of  the  goodf 
when  made)  as  of  the  promb 
itself.   Stadt  t.  Liil,  (I  Eat 
S48.    See  likewise  the  case 
L^on  X;  Lambj  Fell,  on  Me 
Guarantees,  228.     Pkif^pi 
BaUmanj  16  East,^  37a. 
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Shew  and  Another  v.  Thomson. 


nnHIS  was  an   action  of  debt  and   detinue  by     a  trader 
•*'    the  assignees  of  one  Thomson  a  bankrupt^  to  TanT**  thi*if* 
recover  a  sum   of  money  from  the  defendant,  the  SlirwhlhTht 
proceeds  of  an  execution.  The  execution  had  been  wai«t  dinner 

*  or  ttigiged  m 

levied  subsequent  to  the  alleged  act  of  bankruptcy,  bnsineit,  she 
The  case  turned  upon  the  point,  whether  an  act  him."  Hei^ 
qf  bankruptcy  had  been  committed.  The  bankrupt  iJJictioL^id 
had  directed  his  servant  to  deny  him  to  hia  credi-  ^  a^wtion 
tors,  if  any  of  them  should  call  whilst  he  was  at  fi>'  y^^'J 
dinner,  or  engaged  in  business.     It  appeared  that  therefore,  au 
a  creditor  of  the  name  of  Shew  called  one  evening  ditor  caii^ 
in  the  mouth  of  June  ;  the  bankrupt  saw  him,  but  S"ed,^tVnirna 
afterwards  reprimanded  his  servant  for  introducing  JI^*®/*^"*" 
him,  and  told  her,  ^'  that  if  any  one  should  come 
whilst  he  was  at  dinner  or  engaged  in  business,  she 
should  deny  him.''     At  the  time  when  Shew  first 
called  the  bankrupt  was  not  at  dinner.     A  few  days 
after  Shew  called  about  half  past  five  in  the  even- 
ing.   The  bankrupt  had  not  then  risen  up  from 
dinner,  and  was  denied  by  the  servant. 

Best,  seijeant,  for  the  plaintiffs  contended,  that 
it  was  for  the  Jury  to  say,  whether  this  was  not  a 
denial  to  a  creditor.  Whether  the  being  engaged 
in  business,  or  at  dinner,  was  not  a  pretence. 

GiBBs,  C.  J. — Whether  this  be  an  act  of  bank- 
'wptcy  depends  jupon  the  instructions  which  the 
^XSds^i  received  from  her  master.    \  conceive  such 
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1S10.       instructions  not  to  be  a  direction  for  a  general  de- 
^l^"^^  ^i^*    It  is  ^^  act  of  bankruptcy. 

Another 

V*  Plaintiffs  nonsuited. 

Thobisok. 

Bestj  Serjeant^  and  Reader,  for  plaintiff. 
Zen$,  Serjeant^  and  E.  Lawes,  for  defendant. 

[Attornics,  WiXU. Bwrgm-I 


Garreti  ▼.  Moule,    5  T.  R.  last  edition,  where  the  cases 

575.    Dudley  t.  Vaughan^  1  on  this  subject  are  coUected 

Camp.    271.       See   likewise  and  methodised. 
Cooke's  Bankrupt  Laws,  c.  4. 
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HiNDLE  V.  Bell  and  Another.  pcbnury  to. 

npHlS  was  an  action  against  the  Sheriff  of  Zon-     where  a 
-*-  don  for  a  false  return  to  a  writ  oi fieri  facias.  chaJged^andir 
lo  February  1814,  a  gentleman  of  the   name  of  Ac?hu  plr^ 
O'Brien  took  the  benefit  of  the  Insolvent  Debtors'  P'^tJf^^^i^^rtL^^jJ^ 
Act,  the  54  G.  3.     The  plaintiff  afterwards  sued  the  Peace,  un. 
\m,   obtained  a   judgment,    and    execution  was  aU^chotra* 
issued  in  Michaelmas  term    1815.     Mr.  O'Brien  ^I^^n'iiU 
then  lived  in   Craven-street,    where    he  had  re-  JJT^JSJtl^^e^be 
sided  before  his  discharge.     Goods  to  the  value  i»«^nni«edto 

^  .  continue  in  the 

of  1,500/.  had  been  seized  on  the  premises ;  and  ppweMion  of 
the  sheriff  was  indemnified  for  his  return  of  nulla  t!n^va9ll^^ 

ostensible 


owner,  no  cre« 
ditor  can  take 
his  goods  in 

When  Mr.  O'Brien  was  discharged,  no  assign-  execution,  and 
ment  had  been  made  to  any  one  under  the  act:  sheriff tomake 

a  sale     His 

but  it  appeared  that  his  creditors,  with  the  excep-  remedy  is  to 
tion  of  Hindle,  suffered  him  lo  remain  in  his  house,  butfon  nnd^e "" 
and  to  occupy  it  with  the  usual  furniture.     An  in-  ^cas^Lr*"* 
ventory  of  the  goods  taken  under  the  execution  fr»od, to  apply 

'  •'  ^  to  have  the 

was  produced,  together  with  a  schedule,  which  Mr.  discharge  stt 
O'Brien  exhibited  at  the  lime  of  his  discharge,  con-  *^*  ^' 
taining  an  account  and  valuation  of  the  furniture,  a 
copy  of  which  bad  been  sent  to  the  plaintiff  as  a  de« 
Vol.  I.  M 
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111NDL& 

V. 

Bell  and 
Another. 


taiiiiiig  creditor.  Mr.  O'Brien,  subsequent  to  his 
discharge,  had  redeemed  some  plate  which  he  had 
previously  pawned,  and  had  laid  down  some  new 
carpets  in  his  rooms ;  there  was  likewi«;e  a  few 
coals  in  the  cellar.  The  value  of  the  plate  and 
additional  furniture,  which  was  not  included  in  the 
inventory  exhibited  at  the  Court  of  Insolvent 
Debtors,  was  about  100/. 

Lens,  Serjeant,  for  the  defendants.— The  plain- 
tiff has  mistaken  the  law  and  the  action.  He  had 
no  right  to  seize  theise  goods  in  execution.  AH 
Mr.  O'Brich'H  property  upon  hisT  discharge  was 
vested,  first  in  the  Clerk  of  the  Peace ;  then  in  the 
assignees  to  be  appointed  under  the  act.  Suppose 
he  had  a  hundred  creditors  wisliing  to  deal  mildly 
with  him,  and  to  leave  him  in  possession  of  his 
good^j  and  one  creditor  not  so  inclined  ;  his  remedy 
is  to  oblige  a  sale :  he  cannot  take  possession 
tinder  an  execution,  and  pay  himself  his  whole 
/lebt. 


CiBBs,  C.  J. — The  plaintiff  had  no  right  to  lake 
such  property  as  belonged  to  Mr.  O'Brien  at  the 
time  of  his  discharge.  It  was  vested  in  the  Clerk 
of  the  Peace ;  he  might  have  compelled  the  ap- 
pointment of  an  assignee,  and  have  obtained  a 
distribution ;  but  he  could  not  take  these  goods  in 
execution,  unless  fraud  of  a  gross  kind  were 
shewn ;  and,  even  then,  I  am  inclined  to  think 
that  the  regular  course  would  be,  to  apply  to  set 
aside  the  discharge.  But  the  sheriff  is  bound  to 
seize  the  newly  acquired  property,  and  is  answer- 
able to  the  extent  of  such  new  property  as  can  be 
ascertained. 
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With  respect  to  the  plate  which  was  pawned^ 
the  creditors  had  only  a  right  to  it  subject  to  the 
lieo  of  the  pawnbroker.  If  Mr.  O'Brien  has  re- 
deemed it^  he  stands  in  the  place  of  the  pawn- 
broker ;  and  the  money  which  he  acquired  to  re- 
deem it  was  subsequenUy  acquired  property.  He 
became  entitled  to  the  posse^ision  of  it ;  but  the  as- 
signee under  the  Insolvent  Act  could  only  have  it 
subject  to  the  pledge.  The  sheriff,  therefore^ 
might  have  seized  Mr.  O'Brien's  interest  in  it. 
For  the  coals^  the  carpets^  and  the.  interest  in  the 
plate,  the  plaintiff  is  entitled  to  recover. 
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HiNOLE 

V, 

Bell  aod 
Another. 


The  Jury  found  a  verdict  for  the  plaintiff,  da- 
mages 44/. 

The  Solicitor  General,  Beat,  and  Vaughan,  Ser- 
jeants, and  Espinasse,  for  the  plaintiff. 

Lens,  and  Onslow,  seijeants,  £o//an£?  and  Span- 
kk,  fpr  defendants. 

[AttorDics,  IliV. Pahner.li 
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February^.      Thornton  and  Others  V.  Simpson  and  Others. 

A.  contracts  PTTIHIS  WHS  an  action  on  a  contract,  dated  the 
ton8%fhciiip,  -^  bih  Jpril,  18 15,  for  the  delivery  of  50  tons 
from  CriSSL//,  of  RuBsian  hcmp,  to  be  shipped  from  Cronstadt  or 
Lj^^hf"  Si.  Petersburgh,  in  June  or  JiiZy,  O.  S.  The 
ship's  name  to  ghip's  name  to  be  declared  as  soon  as  known,  and 

be  declared  as         **  i       oi         i»  t 

soonasknown,  to  arrive  before  the  31st  of  jpecember,  or  the  con* 
before  tbc  31st  tract  to  be  void.  Sixty-four  tons  came  by  a  vessel 
oiub^^MTif  called  the  Zire/ey,  which  arrived  first;  and  forty- 
pmi^[iw to  ^^^^  t^"^'  P^'*  ^^  *'^^  sixty-four,  were  delivered  by 
B.  that  tiie      plaintiffs  under  former  and  distinct  contracts  with 

hemp  was  *^  i*»        i  i 

shipped  on  other  pcrsous.  Twenty  tons  were  offered  to  the 
Liteiey;ln  defendant,  and  accepted;  and  the  residue  of  the 
TeSd? i^ecoiid  fifty  tons  which  had  been  collected  at  St.  Peters- 
th(?5want?ty^  ftwrgA  by  tlic  shippers  for  the  Lheley,  were  sent 
gi«i  not  coire  fcy  thc  Pavagon,  the  former  ship  having  no  room 
he  would  make  for  them.  Ou  the  5th  of  September  plaintiffs  gave 
cargo  o7aiioi^  noticc  that  tlic  hemp  was  shipped  on  board  the 
oTthe  whA.  Liveley.  On  the  20th  they  sent  a  second  notice, 
niucc*  that  20  ^^ating,  that  if  the  quantity  did  not  come  by  the 
tons  would  Livtlcjfj  they  reserved  to  themselves  tlie  right  of 
)iAveiey,  and  making  it  up  by  the  Uniijf  or  Paragon.  On  the 
another  ship.  29th  of  Sgi/cm6er  they  gave  a  third  notice,  that 
fotowlbutret  twenty  tons  would  be  shipped  by  the  Livicley,  and 
cclveay^  thirty  by  the  Paragon.  The  defendants  said  they 
more.  Held  wcrc  willing  to  acccpt  the  twenty  tons  by  tbc  Live- 
hound  to  re.  lei/,  but  did  uot  conccivc  themselves  bound  to  re- 
raalnder^o^^e  ccivc  any  part  of  the  hemp  by  another  vessel. 

hemp,  unless 

he  conid  shew  that  he  had  sustained  some  special  daroa^^e  by  A.*s  Bon-performaoce  of 

the  precise  terras  of  the  contract. 
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The  three  ships  arrived  vritbin  a  few  days  of  each       I8I6. 

iens,  Serjeant,  for  the  defendants^  contended,  Simmox. 
that  the  plaintifTs  had  not  fulfilled  the  contract 
on  their  part.  A  great  inconvenience  arose  from 
the  hemp  not  coming  by  one  ship.  The  necessity 
of  insuring  the  goods  in  several  vessels  increased 
the  expense.  If  the  whole  of  the  hemp  contracted 
for  came  together,  the  purchaser  might  effect  a 
better  sale.  The  plaintiffs  ought  at  least  to  have 
delivered  all  that  came  by  the  Liveletf :  though 
the  defendants  had  received  twenty  tons,  they  did 
not  consider  themselves  bound  to  take  the  hemp 
bjf  piecemeal. 

OiBBS,  C.  J. — If  the  defendants  were  not  bound 
to  take  the  whole  of  the  hemp,  they  were  not  obliged 
to  take  part.  They  stand  on  three  points:  Ist^ 
that  tbey  were  not  bound  by  the  contract  to  re- 
ceive one  part  by  one  ship  and  one  part  by  ano- 
ther. 2d,  that  the  plaintiffs  are  concluded  by 
their  notice,  that  the  hemp  would  come  by  the 
liveley.  3d,  that  they  should  have  delivered 
aD  the  hemp  which  came  by  the  Liveley.  1  am 
of  opinion  the  plaintiffs  might  call  upon  the  de- 
fendants to  receive  what  came  between  July  and 
December :  this  was  the  substantial  part  of  the 
contract.  If,  however,  the  defendants  could  shew 
that  they  had  sustained  any  loss  by  the  plaintiffs' 
non-performance,  the  contract  would  be  dis- 
charged ;  but  as  it  does  not  appear  that  they  were 
injured,  and  might  as  well  have  received  the  hemp 
hy  one  ship  as  by  another,  the  plaintiffs  have  not 
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181(5.       forfeited  the  benefit  of  their  contract  by  varying 

^^^^^^^"^^    their  first  ndtice.     As  to  the  last  point,  they  were 

2).         not  bound  to  deliver  tlie  whole  of  the  cargo  of  the 

SiMFsoy.    Liveley,  because  they  were  not  bound  to  deliver 

the  whole  by  one  ship. 

Verdict  for  plaintiffs. 

Best,  Serjeant^  and  Marryat,  for  the  plaintiffs* 

Lens,  and  JBlossett,  seijeants,  for  defendants. 


An  agreement  whereby  the 
defendants  sell  to  the  p1ain« 
tiff  a  certain  quantity  of  goods 
expected  by  a  particular  Tessel, 
on  arrival^  is  a  conditional 
contract,  dependent  on  the  ar- 
riral  of  the  goods.  No  action 
will  therefore  lie  for  the  non- 
delivery of  the  goods  on  the 
arrival  of  the  vessel  in  ballasU 
Homes  ▼.  Humble^  2  Camp. 
327. ;  consequently  the  state- 
ment oi  such  an  agreement  as 
an  undertaking  to  sell  on  the 
arrival  of  the  vessel  is  a  fatal 
misdescription  of  the  contract. 
Boyd  ▼.  Siffkin^  2  Campb.  326* 
per  EUenboroughy  C.  J* 


Where  defendants  sold  to 
the  plaintiffs  all  the  hemp,  not 
exceeding   300    tons,     which 
might  be  loaded  in  a  certain 
vessel  bjf  the  agent  of  the  con- 
cem^   who  shipped    only  71 
tons  for  defendants,  and  filled 
up  the  vessel  on  the  account  of 
other  correspondents;  it  was 
holden  that  the  defendants  were 
not  liable  for  the  non-dolivery 
of  the  300  tons.      Hayward 
and  Others  v.  Scougali  and 
Others,  2  Campb.  56.  perE/fefi- 
borough^  C.  J.    See*  likewise 
fVaddington  v.  Ofoer,  2  N. 
Rep.  61. ;   and    Aikinson  t« 
Ritchie^  10  East,  S30. 


HILARY  TERM,  56  GEORGE  III.  167 

1816. 

Levy  r.  Costerton.  rcbniar>  94. 


COVENANT  on  a  charter-party  for  affreight-     loan  action 
,  .   ,     .        1   #•      -I  1    •  of  covenant  on 

ment,  m  which  the  defendant  covenanted,  inter  acharter- 

alia,  that  the  vessel^  let  to  freight,  ''  should  be  liiTicV«idaiit 

tight,  staunch,   and  strongs   and  sufficiently  fur-  J*7hTMhc**vc8. 

nished  with  every  thing  necessary  and  needful  for  gnffi)?^"!^}^*** 

the  voyage  in  question,"  whicli  was  to  Cafrliari  in  rumishea'witu 

o      ..    •  r«,        11  .1  11       everything 

Sardinia,     The.  breach  assigned  was,  "that  the  ncor.s«ary  and 
vessel  was  not  well  and  sufficiently  furnished  with  ^ya^"  ui^  ^ 
every  thing  necessary  and  needful  for  such  a  ship  SIS^wm  to 
and  voyage;"   alleging    that  the    ship   sailed  on  ^fl^l^'"V{^,^^"'' 
her  voyage  without  a  document  or  bill  of  health,  that  it  was  her 
which  the  plaintiff  averred  to  be  a  necessary  docu-  biiiofheaitii 
raent  for  the  ship  and  voyage  in  question.     The  ?he*p»ahu^ff"** 
declaration  then  alleged  that,  from   the  want  of  J^^J'lJfgl;;^^ 
this  document,  the  ship  was  prohibited  from  enter-  inconvenience 

\  anUexpencc 

ing  th(e  port  of  Caguari ;  and  that  she  was  com-  on  apcoont  of 
pelied  to  perform  a  longer  quarantine  than  would  blingp^oTided 
have  been  requisite,  if  she  had  been  furnished  with  nlmcutl^Vat 
the   necessary  documents.     The  declaration  like-  IvaVrespo^^^^^ 
wbe  alleged  a  loss  on  the  sale  of  the  cargo  from  fii^^forth^  , 

^  .111  n  loss  occasioned 

the  delay  occasioned  by  the  want  of  the  bill  of  uureby. 
health. 

The  defendant  had  put  several  pleas  upon  the 
Tecord :  the  substance  of  them  was,  1 .  That  the 
vessel  was  supplied  with  every  thing  necessary  and 
needful  for  the  voyage.  2.  That  a  bill  of  health 
wjis  not  necessary  for  the  voyage  to  Cagliari 
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rv  ^xp*$  name  was  the  Samuel ;  slie  had  been 
ii^^^^i^iM  by  the  plaintiflf  with  a  cargo  of  iron  for 
jjN^vt,  and  was  to  bring  back  oil,  &c.  She 
^^i^iTcJ  oat  of  the  port  of  London  on  the  7th  of 
^^«e^9c5^r,  and  arrived  at  Cagliari  in  October, 
^uoirr  convoy  of  the  Cossack,  one  of  the  King*s 
^jbML  The  plague  was  then  at  Malta,  and 
i^  (^'neral  alarm  prevailed  at  Cagliari,  On  her 
Arrival,  an  application  was  made  to  the  Board  of 
Health  for  her  admission  into  the  port;  but  the 
Board  refused,  alleging  that  she  had  not  produced 
a  bill  of  health.  In  consequence  of  this  refusal  the 
Samuel  sailed  back  to  Palermo  to  join  the  Cos- 
sack; but  she  was  not  suffered  to  have  any  com- 
munication with  the  port.  After  some  time  a  cer« 
tificate  was  obtained  from  the  Captain  of  the  Cos- 
sack,  but  this  document  was  not  deemed  sufficient 
at  Cagliari  without  the  verification  of  the  Captain*s 
signature,  which  had  been  forgotten.  At  last  an 
officer  was  found  in  Cagliari  who  verified  it.  The 
ship,  by  these  several  obstacles,  was  delayed  till 
the  29th  of  Nove?nber,  when  she  was  received,  and 
remained  in  quarantine  till  the  14th  of  January, 
1814.  Iron  had  fallen  in  price  during  her  deten- 
tion :  the  plaintiff  had  been  obliged  to  insure  for 
the  voyage  to  Palermo,  and  great  difficulty  and 
delay  were  occasioned  in  taking  in  her  homeward 
cargo.  A  Rum  had  been  allowed  from  the  freight 
to  cover  tlie  extra  insurance,  and  the  plaintiff 
sought  to  recover  the  difference  between  the  value 
of  the  iron  when  the  ship  arrived  at  Cagliari,  and 
the  price  for  M'hich  it  ultimately  sold. 

It  was  in   evidence  that  a  bill  of  health  was 
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always  required  at  Cagliari  from  whatever  iN>rt       1816* 


the  ship  came :  that  if  the  Samuel  had  prodoced  a 
bifl  of  health  she  would  have  been  admitted  \n  five  ,. 
or  six  days^  and  that  she  might  have  delivered  her  Conmon* 
cargo^  and  left  Cagliari  in  a  fortnight.  A  clerk 
of  the  Custom-house  proved  that  it  was  usual  to 
issue  bills  of  health  to  vessels  bound  for  the  Medi- 
terranean^ and  that  they  were  never  refused  for 
CagUari :  that  vessels  might  clear  out  without  bills 
of  healthy  and  that  they  were  never  granted  with* 
out  application.  It  appeared^  however,  that  the 
practice  of  granting  these  documents  had  been 
suspended  at  the  Custom-house  from  the  month  of 
November  1813  to  February  1814;  and  the  reason 
assigned  was^  that  the  Commissioners  had  been 
advised  to  direct  application  for  them  to  be  made 
to  the  foreign  Consuls. 

Best,  Serjeant,  for  the  defendant,  contended^ 
that  this  was  not  a  document  which  a  ship  was 
bound  to  take :  for  four  months  the  Custom-house 
had  refused  to  grant  bills  of  health.  A  captain 
might  take  such  documents  by  way  of  precaution  ; 
*bnt  they  were  not  necessary,  and  formed  no  part  of 
the  law  of  nations.  The  plaintiff  must  make  out 
the  affirmative :  that  such  a  paper  was  needful  and 
necessary.  The  ship  was  furnished  with  erery 
thing  necessary  and  needful  within  the  f^h  intend* 
ment  of  the  words  of  the  defendant's  covenant. 
But  the  covenant  did  net  extend  to  a  paper  of  this 
description  :  it  did  not  comprehend  any  papers  or 
documents :  it  had  relation  only  to  the  ship  and  her 
necessary  equipments.  Questions  Imd  often  arisen 
whether  a  ship  was  properly  documented  as  a  neutral ; 
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y^J^^     ^^^  the  question^  in  the  present  case^  is  not  whether 

Levy       *^^^  paper  was  necestory  as  a  document  required 

f,.         by  the  law  of  this  country  or  the  law  of  nations ; 

CosTERTQir.   (which  he  contended  it  was  not)  but  whether  it 

was  within  the  meaning  of  this  particular  covenant. 

JLens,  Serjeant^  contra. 

GiBBS^  C.  J. — In  point  of  fact  great  delay  has 
been  occasioned^  and  the  question  is,  whether  the 
defendant  is  responsible  for  it,  from  his  neglect  to 
provide  the  vessel  with  a  bill  of  health.     He  con- 
tends that  he  is  not  answerable  under  this  charter- 
party  :  that  a  bill  of  health  is  not  within  the  terms 
of  it :  that  the  words  do  not  apply  to  ships'  papers^ 
nor  do  they  require  this  document  to  be  on  board. 
The  words  '^  needful  and  necessary  for  the  voyage," 
oblige  the  defendant  to  have  every  paper  which 
tfas  required  to  advance  or  facilitate  the  object  of 
the  voyage.     The  question   is,  whether  a  bill  of 
health  was  necessary  to  enable  the  ship  to  enter 
Cagliari.    If  necessary  to  enable  her  to  perform 
the  voyage,  the  defendant  was  bound  to  provide  it 
by  the  terms  of  his  covenant.      The  ship  was 
excluded  because  she  wanted  this  document,  and 
the  law  of  Cagliari  was  well  known   upon  this 
subject.      The  Custom-house  had    probably  sus- 
.    pended  the  granting  of  these  documents,  because 
it  was  conceived  that  a  substitute,  more  satisfac- 
tory abroad  than  a  bill  of  health,  might  be  obtained 
from  the  foreign  Consuls.     It  is  contended,  how- 
ever, that  the  words  ^^  necessary  and  needful,''  as 
far  as  they  may  be  supposed  to  include  ships'  papers, 
apply  only  to  documents  required  by  the  laws  of 
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this  country  or  the  law  of  nations.     But  this  is  not       1816. 


the  meaning  of  the  covenant  in  the  charter  party  : 
the  words  bind  the  owner  to  furnish  the  ship  with  ^^ 
every  document  necessary  to  the  performance  of  Costertok. 
the  voyage ;  and  as  the  ship  was  excluded  from 
CagUari  on  account  of  her  not  being  provided 
with^  bill  of  healthy  I  am  of  opinion  that  the  de- 
fendant is  responsible. 

Verdict  for  plaintiflf! 

The  damages  were  referred. 

Leiis,  and  Copley,  Serjeants,  and  C,  Warren,  fof 
the  plaintiff. 

Bea,  Serjeant^  and for  defendant. 

CAttoroeyty  Wad€9m  and  Co^  AVfawb] 
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CUMMINO  V.  RoEBUClt. 


ijioncerti.  FTIHIS  was  an  action  for  not  taking  some  foffee 
ruptmaysiie  -^  sold  by  the  plaintiff  to  the  defendant.  On  tbe 
hi8\Migneet7  ^^^  June^  I8\4r,  the  plaintiff  bought,  through  bi» 
S"f  tTJhi''*  broker,  at  the  East  India  sales,  140  bags  of  coffee 
th^*^ui"°*^.  ^*  ^^*-  P^^  ^^*'-  •  *^'^®  deposit  was  paid,  and  the 
If  abrokerde^  broker  received  the  warrants  for  delivery.  On  the 
an^soid  note  2d  of  Octohev  the  plaintiff  resold  130  bags  at  84^. 
riaiiy  dUTe^     to  the  defendant. 

there  is  no 
Talid  contract 

LenSy  Serjeant,  for  the  defendant,  objected,  that 
at  the  time  of  the  sale  the  plaintiff  was  an  uncer- 
tificated bankrupt ;  he  had  subsequently  obtained 
his  certificate.  The  parties  are  not  on  an  equal 
footing.  If  the  defendant  fail  to  execute  his  con- 
tract^ the  assignees  may  interpose  and  sue  him: 
he  is  a  solvent  person,  and  may  be  made  to  pay 
damages,  but  the  defendant  has  only  a  nominal 
remedy  against  the  plaintiff.  The  contract,  there- 
fore, was  not  valid  for  want  of  mutuality.  This  is 
not  like  the  case  of  Wehh  v.  Fox,  7  T.  R.  391.  That 
was  trover  fqr  goods  acquired  by  an  uncertificated 
bankrupt  since  his  bankruptcy ;  and  the  action  was 
brought  against  a  stranger.  The  Court  held  that 
the  bankrupt  had  a  title  against  all  the  world  but 
his  assigness.  This  is  a  very  different  case.  In 
Wehh  v.  Fox  a  tort  was  committed  by  a  stranger 
who  could  have  no  right :  here,  the  defendant  ha^ 
been  entrscpped  into  a  contract  with  a  man^  against 
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whom,  in  case  of  non-performance^  he  has  no  ef- 
fectual redress. 

GiBBs^  C.  J. — Unless  the  assignees  interpose 
(be  bankrupt  may  maintain  the  action.  He  may 
soe  as  their  trustee.  You  did  not  apply  to  the 
assignees  to  know  whether  or  not  they  would  adopt 
the  contract ;  but^  the  property  being  at  a  loss  in 
(be  market^  you  now  make  the  objection*  for  the 
first  time-^ 

In  the  sequel  of  this  case  it  appeared  that  the 
boqght  and  sold  note  differed ;  upon  which  an  ob- 
jection was  taken  by  the  defendant's  counsel — 

OnBs,  C.  J. — If  the  broker  deliver  a  different 
note  of  the  contract  to  each  party  contracting^ 
there  is  no  valid  contract.  There  is^  I  believe,  a 
case  which  states  the  entry  in  the  broker's  book  to 
be  the  original  contract^  but  it  has  been  since  con- 
tradicted. Each  is  bound  by  the  note  which  the 
broker  delivers ;  and  if  different  notes  are  given  to 
the  parties,  neither  can  understand  the  other. 

Plaintiff  nonsuited. 

The  Solicitor  General  and  Campbellj  for  the 
phintiff. 
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1«15. 


Cvumna 

Tm 

RonucXt 


lens,  and  Seat,  serjaants,  for  the  defendant. 

tAttorai^s,  PQpe.-'^-t Shaw/] 
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181 6. 


Gumming 

V. 

Roebuck* 


Vide  Chqjpendale  t.  tomlin^ 
son  J  Cook's  Bankrupt  Laws, 
518.  Silk  Y.  Osborne,  I  Esp.  N. 
P.  140.  IVebb  r.  Fox,  7  T.  R. 
391.  Webb  t.  Ward,  7  T.  R. 
2d5.  Ejt  parte  Proudfooi,  I 
Atk.  233.  Bat  it  is  a  good 
plea  to  aa  action  on  a  promis* 
8ory  note,  and  money  had  and 
received,  that  the  plaintiff  is 
an  uncertificated  bankrupt,  and 
that  his  assignees  required  the 
defendant  to  pay  to  them  the 
money  claimed  by  the  plaintiff; 
and  it  is  no  good  replication,that 
the  cause  of  action  accrued  after 
the  plaintiff  became  bankrupt, 
and  that  the  Commissioners  had 
not  made  any  new  assignment 
of  the  note  and  money.  For 
the  assignment  passes  to  the 
bankrupt's  assignees  all  his 
after-acquired,  as  well  as  pre- 
sent personal  property  and 
debts.  Kitchen  v.  Barisch,  7 
East's  R.  53.  If  the  assignees 
of  a  bankrupt  manufacturer 
employ  him  in  carrying  on  the 
manufacture  for  the  benefit  of 
the  estate,  and  pay  him  money 
from  time  to  time,  this  is  evi- 
denco  of  such  a  contract  be- 
tween him  and  his  assignees,  as 
will  enable  him  to  recover  from 
them  a  reasonable  compensa- 
tion  for  his  work  and  labour. 
Coles  T.  B(trrozirj  4  Taunt.  75  >. 


The  Courts  of  equky,  con^ 
curring  in  the  common  law 
doctrine,  ha?e  not  shewn  any 
disposition  to  extend  it.  They 
are  averse  to  interpose  against 
the  claims  of  assignees  in  fa« 
Tour  of  creditors,  whose  debts 
have  been  incurred  in  the  du« 
course  of  subsequent  trading 
by  an  uncertificated  bankrupt. 
Everett  v.  Backhouse,  10  Ye* 
sey,  jun.04.  Ex  parte  Siorksj 
3  Vesey  and  Beames,  105. 
Bankruptcy  does  not  discbarge 
the  bankrupt's  contract  to  pur* 
chase.  Brooke  v.  Hezcitt^  3 
Vesey,  Jan.  255.;  and  the  as* 
signees  have  a  right  to  file  a 
bill  for  a  specific  perfonnance 
of  the  contract.  In  16  Vesey, 
jun.  474,  the  Lord  Chancellor 
observed  upon  the  inconsist- 
ency  of  divesting  the  bankrupt 
of  all  his  rights  of  property, 
and  yet  retaining  in  'him  his 
rights  of  action;  that  they 
could  not  be  reconciled,  but 
were  settled  points  which  it; 
was  too  late  to  disturb. 

As  to  the  entry  in  the  broker's 
book,  and  alterations  in  the 
bought  rund  sold  notes,  Tide 
Heyman  v.  Neale^  2  Camp, 
337.;  Powell  v.  Dioett^  15 
East,  29.;  and  Rove  t.  Os^ 
bbmey  I  Stark,  N.  P.  140. 
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Warner  and  Another  v.  Barber. 

THIS  was  an  action  of  trover  brought  by  the  h,^tSt 
assignees  of  one  Peltotce  a  bankrupt,  and  tlje  ^^^ 
only  question  was,  whether  Pelhtee  had  committed  ^^^^^''•Jj^* 
an  act  of  bankruptcy.     It  appeared  that  the  bank-  the  latter 
nipt  and  one  7by  were  in  business  at  Falmouth;  kM>?i!^erhi8 
%  was  at  this  Uroe  at  St  Jean  de  Luz  for  the  S2J^hi"4- 
purpose  of  disposing  of  some  goods,  and  PeUowe  ^iS^jJ^dciay- 
was  carrying  on  trade  at  FalmoiUh.     In  uiprfZ  cd,  it  u  no  act 

^      ^  .  ofbankroptcy. 

1814^  he  expressed  to  a  witness  his  apprehensions  But  if  he  ukc^ 
that  he  should  not  be  able  to  meet  certain  bills  Ibioa^d^ 
which  were  becoming  due;  that   Toy  had  disap- ^^^^^J^^ 
pointed  him  of  remittances  to  provide  for  those  JJ^^JJ^J^i^ 
bills,  and  that  he  should  be  obliged  to  leave  Eng-  motive,  that  of 

-,  ,  *,       »  .^  t^«/»    looking  after 

land,  and  to  go  to  Bt.  Jean  de  Luz  to  obtain  et-  hitfomgDbn. 
fects.  He  left  Falmouth  by  the  packet  on  the  l^tof^bank^ 
24th  oi  April,  1814.  It  was  publicly  known  that  ™P*^y- 
PeUowe  was  about  to  sail  three  weeks  before  he 
went :  he  stated  in  the  news-room  that  he  was 
going  abroad.  Some  letters  were  produced  from 
the  bankrupt,  in  which  he  expressed  a  fear  of 
being  seen  openly  in  the  town  least  he  should  be  ar- 
rested ;  and  a  correspondence  between  PeUowe  and 
Toy  was  read.  In  one  letter  PeUowe  declares  his 
inability  to>  provide  for  the  bills  becoming  due,  and 
adds,  ''  1  fully  intend  coming  out ;  I  know  not  that 
I  was  ever  so  uneasy  in  my  life ;  1  cannot  stop 
here  whilst  so  many  bills  are  becoming  due  every 
day.  I  am  afraid  of  being  arrested.''  He  had 
likewise  expressed  his  fear  of  being  arrestad  to  a 


Barber. 
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1810.       sister  of  his  partner.     In  his  absence  his  business 

^^^^^^^^^^  was  transacted  as  usnal^  and  his  house  kept  open. 
Warner 

and  another 

V.  Lens,   Serjeant^   for  the  defendant,  contended, 

that  the  evidence  in  support  of  the  act  of  bank- 
ruptcy was  not  sufficient.  Pellowe  goes  to  the  place 
where  his  partner  was  residing  for  the  purpose  of 
procuring  effects.  A  man  who  has  business  to 
transact  in  England  and  abroad,  may  go  to  the 
country  where  his  property  is,  though  he  thereby 
withdraws  his  person,  and  occasions  delay  to  his 
creditors  in  England.  He  complains  that  bis  part- 
ner does  not  make  him  remittances.  He  has 
business  in  England  and  likewise  in  Spain.  Surely 
he  may  go  to  Spain.  It  is  enough  if  he  leate 
the  country  for  the  purpose  of  collecting  his  debts, 
and  not  with  the  view  of  delaying  his  creditors. 

GiBBs,  C.  J. — That  Pellowe  withdrew  himself 
from  such  creditors  as  were  disposed  to  arrest  him 
is  clear  from  the  fact:  tlie  question  is,  was  the 
going  abroad  an  act  of  bankruptcy  ?  It  is  unde- 
niable in  this  case  that  PeHotDe'%  creditors  were  de- 
layed. But  if  there  be  no  intent  to  delay,  the  cir- 
cumstance pi  departing  from  the  realm,  whereby 
delay  is  occasioned,  is  no  act  of  bankruptcy.  Pef- 
lowe  bad  a  right  to  go  abroad  to  look  after  his  pro- 
perty. If  he  went  abroad  from  this  motive,  though 
delay  was  a  consequence,  yet  if  not  intended,  it  is 
no  act  of  bankruptcy  ;  but  if  he  went  abroad  from 
the  other  cause,  the  fear  of  arrest,  though  it  con- 
curred with  the  first  and  justifiable  motive,  that  of 
bringing  Toy  to  account,  I  am  of  opinion  that  it  is 
an  act  of  bankruptcy. 
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His  Lordship  lefl  it  to  the  Jury,  to  say,  whether       I8I6. 
Pellowe  went  abroad  for  fear  of  arrest,  and  they  ^"^T^^^^^ 
found  that  he  went  abroad  for  both  purposes.  ^^  A^oSer 

V, 

Verdict  for  plaintiffs.       B^aBER. 

The  iSoUcitor  General,   Vaughan,  serjeant,  and 
Puller,  for  plaintiffs. 

Lens,  and  Best,   Serjeants,   and  Campbell,  for 
defendant. 


[Attornies,  Lewku  and  Co.- 


-B^MA/and  J3.] 


In  tome  of  the  early  cases 
itwu  held,  that  if  a  trader 
dcptrt  the  realm,  and  his  cre- 
ditors are  thereby  delayed, 
though  there  was  no  intent  to 
<klay,  It  was  notwithstanding 
tt  act  of  bankruptcy*  Raikes 
V*  Porean^  -  Cooke's  Bankrupt 
Uws,  73.  Vwmon  t.  Uankeyy 
M  In  Fowler  J.  Padget,  7 
T.R.  500.9  this  rule  was  re- 
M&ed,  and  three  of  the 
Jodges  were  of  opinion  in  that 
cue  tluut  <  or'  m  the  statute 
Aoild  be  read  <  and;'  and 
^t  there  must  not  only  be  a 
dtptrtare  and  a  delay,  but  an 
Uiteot  to  delay.  It  was  ar- 
S^  that  bankruptcy  was  a 
^'UDe,  and  it  is  a  principle  of 
nttural  justice,  that  actus  non 
/*•*  r'e^m  nut  merit  4it  rea. 


Vol.  I. 


The  intent,  and  the  act,  there* 
fore,  must  both  concur  to  con- 
stitute the  crime.  But  in  a 
later  case  K.  B.  decided,  that 
the  departure  of  a  creditor  from 
his  house  with  an  intent  to 
delay  his  creditors,  was  an  act 
of  bankruptcy,  though  no  cre- 
ditor was  in  fact  delayed,  ito- 
bertson  y.  Liddell^  9  East, 
487.  See  likewise  Holroydv. 
Gwynne,  2  Taunt.  176.  fVil^ 
Ham  T.  Nunn,  1  Taunt.  270. 
and  Chenoweth  y.  /foj^,  1 
Maule  and  Selw.  676.  From 
these  cases  it  appears,  that  the 
construction  which  obtained  in 
Fowler  Y.  Padget  is  not  a 
sound  one ;  that  it  is  unueces 
sary  to  change  the  words  in  the 
statute  of  James: — that  the 
intent f  and  not  the  actual  de* 
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1816..  ^*yy    ^^   ^^^^    ^^^   statute  there  was  a  possilMlitj  of  delay 

v^i^V^./  meant ;  and  that)  the  moment  or  not.    See  likewise   Wind* 

Warner  the  intcfnt  is  ascertained,   it  ham  t.  Paterson^  1  Stark,  N. 

and  Another  becomes    immaterial   whether  P.  144. 
r. 
Barber. 


Talver  and  Another  v.  West. 


The  delivery  fXlHIS   was  an  action  to  recover  the  price  of 
wWc??8^iio       -■-    some  trefoil  sold  by  plaintiffs  to  defendant: 
Si^^soW^iU  the  invoice  delivered  to  the  defendant  was  as  fol- 
Int'^lh^  lows,  '  Bought  of  Talver  and  Prestwich  the  half 
b  ^f^h™"***-  quantity  of  400  sacks  of  trefoil,  to  be  made  up  to  27 
pie  be  deliver-  tou,  at  10/.  per  ton/     On  the  other  side  credit  was 
the1biSk,it^     given  for  some  hops  sold  by  the  defendant  to  the 
contract?*  ^*  plaintiffs,  and  a  balance  stated  to  be  due  to  them 
of  208/.     The  hops  were  taken  in  part  payment  of 
the  trefoil,  which  remained  in  the  plaintiffs'  ware- 
house ;  no  sample  or  delivery  was  nmde  of  any 
part,  and  no  money  was  paid ;  but  the  invoice  had 
been  delivered  to  the  defendant,  who  read  it  at  the 
time  of  the  sale.     Some  months  after,  the  defend- 
ant came  to  the  warehouse  and  asked  for  his  seed; 
it  was  at  that  time  set  apart  for  him  in  the  stwe, 
but  had  no  particular  mark  to  denote  to  whom 
it  belonged.     Defendant  took  samples  of  it,  and  in- 
quired if  it  had  not  been  thrown  down  and  mixed ; 
he  finally  refused  it. 

Vaughan,  seijeant,  for  the  defendant,  objected. 


HILARY  TERM,  56  GEORGE  Df.  179 

that  there  was  do  part-deiiTery  or  earnest     Sbme       i^io. 


Wkt. 


of  the  trefoil  was  set  apart  in  the  plaintifl&'  ware- 

hoase ;  bnt  do  aame  was  pat  on  the  sacks  to  de-  «„}  Amnlier 

signate  them.     The  sale  therefore  was  void  by  the 

statute  of  fraods. 

Best,  aeijeaet^  for  the  plaiotifls,  c^nteoded^  that 
there  was  a  part  payment  by  the  delivery  of  the 
hops^  which  would  lake  it  out  of  the  statute  of 
frauds.  The  defendant^  moreover,  takes  sample?, 
snd^  twelvemonths  after  the  contract,  comes  to  the 
warehouse  to  demand  his  seed,  which  is  there  set 
apart  for  delivery. 

GiBBs,  C  J. — ^If  the  trefoil  were  sold,  to  be  paid 
Tor  in  part  by  the  delivery  of  the  hops,  the  plain- 
tiffs should  have  declared  specially,  and  not  for 
goods  sold  and  delivered ;  but  I  consider  this  case 
not  within  the  statute.  The  delivery  of  a  sample, 
which  is  no  part  of  the  commodity,  will  not  take 
the  case  out  of  the  statute ;  but  if  the  sample  de- 
livered is  to  be  considered  as  part  of  the  thing  sold, 
it  then  binds  the  contract.  It  is  then  an  execution 
of  the  bargain.  The  sale  in  this  case  was  com- 
plete when  the  invoice  was  delivered  and  the  de- 
fendant afterwards  took  samples.  He  took  them 
for  his  own  use ;  they  were  delivered  to  him  as 
part  of  the  bulk;  not  as  an  ordinary  sample  to 
guide  his  judgment  previous  to  a  purchase;  but  in 
order  to  give  him  possession  of  the  thing  itself. 
The  statute  therefore  does  not  appfy. 

Verdict  for  plaintiff. 

N2 
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^^S}^L,  -5efi<,  Serjeant^  and  Comyn,  for  plaintiffs. 

Talver 

fnd  Another  Vauglian,  and  Copl^j  Serjeants^  for  defendant. 

V. 
WfiiT. 

[Attornies,  QiUm  mnd  C Meyntk  and  A] 


Where  goods  are  ponderous, 
and  incapable  of  being  handed 
over  from  one  to  another, 
there  needs  not  be  an  actual 
deliTery,  but  it  may  be  done 
hy  that  which  is  tantamount, 
such  as  the  deliTery  of  a  key 
of  the  warehouse  in  which  the 
goods  are  lodged,  or  by  the 
deliTery  of  «ther  indicia  of  pro« 
perty.  So  if  the  purchaser  deal 


with  the  commodity  as  if  it 
were  in  his  actual  possession^ 
this  will  supersede  the  neces- 
sity of  proring  actual  deliTery. 
Chaplin  t.  Rogers^  1  East, 
19^.  See  likewise  Kent  t. 
Hiukinsonj  3  B.  and  ?•  333. 
Hinde  t.  Whitehousey  7  East, 
558.  Anderson  t.  Scoit^  1 
Camp.  235. 
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MiLN  V.  Pkest  and  Another. 

ACTION  on  a  bill  of  exchange,  drawn  on  the     a  promise 
10th  of  August,  1815,  by  WiUon  in  favour  of  S^ceJ^'r.ToD. 
SmaH,  and  indorsed  to  the  plaintiff.     The  question  ^^.'^."elpteLce 
was,  whether  under  the  circumstances  of  the  case,  ofawii  when 

'  drawn,  unless 

the  act  of  the  defendant  was  equivalent  to  a  legal  it  be  commu- 
acceptance.  The  drawer,  who  resided  at  Dundee,  person  who  is 
vns  agent  for  the  defendants,  and  had  consigned  biu,^^d  Vho 
some  wheat  to  them.  He  had  been  employed  to  j^J.^*^*^^^^^^^^ 
purchase  corn,  and  the  present  bill  was  given  in  >^  . 

*  '  *  o  An  accept- 

payment  for  the  wheat.     Some  letters  of  the  de-  anceitas  valid 
feodants  were  read,  in  one  of  which  (9th  August,  ij  wriTioif** 
1815,)  they  write  to  Wilson,  '^  We  acquit  you  of  tTonaUcceJ;. 
baying  wheat  instead  of  oats — we  will  however  feJtuaiasan 
accept  the  bills  for  the  wheat  when  we  receive  no-  absolute  one, 
ticc  of  its  bemg  shipped."     On  the  14th,  Wilson  tion  be  com- 
wrote  to  the  defendants,  and  inclosed  an  invoice  of  **  **^ 
the  wheat  which  was  then  on  the  voyage,  and  re- 
quested the  defendants  to  honour  the  bill  which  he 
had  drawn.     On  the  16th,  a  clerk  took  the  bill  to 
Prest  and  Sons  to  be  accepted,  and  left  it.     On 
the  next  morning  he  called,  and  was  told  the  de- 
fendants had  no  advice,  and  was  requested  to  call 
asrain.     On  the  18th  he  called  for  the  last  time,  and 
was  told  that  the  bill  would  not  be  accepted  until 
the  wheat  arrived.     Shortly  afterwards  the  wheat 
arrived,  which  the  defendants  accepted  and  sold. 

Vaughan,  for  defendants. — ^fhe  bill  is  drawn  the 

2 


MiLN 

V, 
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1816.  10th  of  August :  defendants'  letter  is  dated  the  9th. 
The  bill  was  not  at  that  time  in  existence.  No  pro- 
mise to  accept  a  bill  not  in  existence  will  bind  a 
FRESTand  party.  The  doctrine  of  implied  acceptance  has 
Another.  Yyeen  carried  to  the  utmost  verge  of  the  law,  and 
ought  not  to  be  extended.  He  cited  Johnson  \. 
Collings,  1  East,  98. 

GiBBs,  C.  J. — I  shall  never  extend  it.  You  are 
within  that  case,  unless  they  shew  that  the  ktter 
was  communicated  to  the  plaintiff,  and  that  he  !€• 
ceived  the  bill  with  a  knowledge.  A  promise  to 
accept,  not  communicated  to  the  person  who  takes 
the  bill,  does  not  amount  to  an  acceptance.  But  if 
a  person  be  thereby  induced  to  take  a  bill,  he  gains 
a  right,  equivalent  to  an  actual  acceptance,  against 
the  party  who  has  given  the  promise  to  accept. 

It  was  then  proved  that  the  letter  had  been  com* 
municated  to  the  plaintiff. 

Vaughan,  serjcant,  next  objected ;  that  the  evi- 
dence did  not  amount  to  an  acceptance.  The  im- 
port  of  the  answer  in  the  defendants'  counting- 
house  is :  We  will  not  accept  till  the  corn  arrives ; 
come  to  us  then.  They  propose  a  condition  which 
the  plaintiff  does  not  comply  with. 

Gibes,  C.  J. — An  acceptance  may  be  as  effectual 
by  parole  as  by  writing ;  a  conditional  acceptance 
is  as  valid  as  an  express  one,  if  the  condition  be 
satisfied.  The  wheat  arrived ;  the  defendants  re- 
ceive and  sell  it.     This  is  the  precise  case  of  Pier- 
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ion  T.  Dunlop.  I  am  of  opinion  that  what  the 
defendants  have  done  is  equivalent  to  an  accept- 
ance. 

Verdict  for  plaintiff. 
Bestj  Serjeant,  and  Campbell,  for  plaintiff. 
Vaughan,  and  Copley,  serjeant,  for  defendants. 

[Attornkty  Sufmn^nd  Co.- Mt^ow,} 


1816. 


Tide  PHlans  t.  Fan  Mierop^ 
Burr.  1663.  Pierson  v.  Dun^ 
&p,  Cow  p.  571.  Mason  t. 
Himi^  Douglas,  284—^97. 

A  promise  to  accept,  made 
upon  an  executory  coosidera- 
tioo,  is  not  binding,  so  long  as 
sach  consideration  remains  ex- 
ecutory, unless  it  influence 
some  person  to  take  or  retain 
the  bill.  See  aniea  FiUans  v. 
Van  Mierop.  A  promise  in  a 
l€tter  that  a  bill  shall  meet 
with  due  honour,  or  that  the 
writer  will  accept  or  certainly 
P»y  it,  is  an  acceptance.  Vide 
Ckrke  Y.  Cock^  4  East,  57. 
Md  Wipwe  V.  Raikegj  5  East, 
514.  Although  the  letter  be 
not  received  until  after  the  bill 
^  become  due ;  and  although 
^  person  has  been  induced  by 
Sttch  promise  to  take  the  bill : 
^  a  verbal  promise  to  accept, 
*^oigh  the  party  expressly 
•efer  a  written  a(;ceptancp,  as 


where  he  says,  lea?e  the  bill 
and  [  will  accept  it,  is  a  com- 
plete acceptance.  So  a  yerbal 
promise  to  accept  a  returned 
bill  when  it  shall  comeback  is 
binding,  if  it  do  not  come  back; 
Vide  D.  Molloy,  b.  2.  c.  10. 
s.  20.  Mar.  2d.  ed.  17.  and 
Cox  T.  Colmanj  M.  6  Geo.  2. 
cited  arguendo  Ann.  75.  Aa 
answer  by  the  drawee  when  a 
bill  is  called  for,  ^<  there  is 
your  bill,  it  is  all  right,*'  is 
no  acceptance.  Vide  Foxoell 
T.  Jones  J  Espinasse,  17.  It 
seems  that  the  drawee's  keep- 
ing a  bill  presented  to  him  for 
acceptance,  may  amount  to  an 
acceptance.  Vide  llaroetf  v. 
MartiHj  K.  B.  M.  T.  1806. 
But  by  the  usage  of  trade,  a 
banker  in  London  will  not 
render  himself  responsible  by 
retaining  a  check  drawn  on 
him,  provided  he  return  it  any 
time  before  five  o'clock  in  the 
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V. 

PRtsrand 
Aaother, 


erenin^,  of  the  day  on  which 
it  is  drawn.  Vide  Femandey 
T.  Glynn^  1  Campb.  N.  P.  C. 
426.  An  accieptance  to  pay 
when  remitted  for,  is  a  condi- 
tional acceptance.  Vide  Ban- 
bury V.  Lissett,  Str.  1211.  So 
an  answer  by  a  drawee  who 
lived  in  London^  that  a  ship 
Was  consigned  to  him  and  a 
person  at  Bristol^  and  that  till 
he  should  know  to  which  port 
the  ship  would  come  he  could 
not  accept,  connected  with  a 
subsequent  answer  that  the  bill 
was  a  good  one,  and  would  be 
paid  though  the  ship  should  be 
lost,  was  held  a  conditional 
acceptance  only ;  it  being  clear 
tl^t  the  drawee  looked  for  an 
opportunity    of    reimbursing 


himself,  and  had  three  eTents 
in  contemplation;  the  ship's 
arrival  at  Bristol f  her  arrival 
in  London;  and  her  loss:  in 
the  two  latter  he  should  have 
the  opportunity,  and  therefore 
accepted :  in  the  former,  he 
should  not,  and  did  not  accept. 
WAeSproatY.Malhem^  1  T. 
R.  182.  A  conditional  accept- 
ance  becomes  absolute  as  soon 
as  its  conditions  are  performed. 
Thus  an  answer  by  the  drawee 
that  he  could  not  accept,  until 
a  Navy  Bill  should  be  paid, 
was  thought  to  operate  as  an 
absolute  acceptance  upon  the 
payment  of  the  Navy  Bill. 
See  antea  Pierson  v.  Dunlop^ 
and  Bay  ley  on  Bills  of  Ezch. 
79.  81.  84. 


\ 
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D'Aguilar  v.  Tobin. 

THIS  was  an  action  on  a  policy  of  insurance  a  vessel  may 
upon  the  ship,  the  Samuel  Cumming,  at  and  tha?7r^Se 
from  Jamaica,  and  Trinidad  in  the  island  of  Cuba,  ^^SUck^'L''^ 
to  any  port  or  ports  of  her  discharge  in  the  United  ^^/^^?^ 
Kingdoms;  warranted  to  sail  from  Cuba  on  or  be-  captim,  unlets 
fore  the  1st  of  ^iigwf,  1814.     Loss  by  capture.      wbHST'l/t^ 

terms  of  the 
policy,  may  al- 

The  vessel  took  in  ballast  from  Jamaica:  sailed  ^JJ^^'JI^ha" 
July  6th  for  Trinidad di  Cuba:  arrived  the  10th.  everitwooid 

«•  •»    «  •         1        »  /•  t      «      "^^  expedient 

She  sailed  agam  the  \Hi  ox  August  zi  six  o'clock,  for  the  com- 
p.  m.  and  got  out  of  harbour  that  night.     She  took  to^do^Tf^nln- 
her  course  for  Cape  Antonio  at  the  west  end  of  the  *"sh1ps  sail- 
ialand,  which  it  was  necessary  to  make  in  order  to  ["f.^'^porte  are 
get  into  the  gulph  stream.     She  called  off  the  Ha-  not  within  the 
vannah,  which  is  on  the  north  side  of  the  island^  unless  there, 
but  neither  dropped  anchor  nor  entered  the  har^.  those  poruau- 
hour ;  the  captain  staid  there  less  than  an  hour,  gran?coJvoy 
and  during  that  time  went  in  his  boat  within  the  AndTtTnot 
Moro  castle.      She   then   proceeded  throuffh   the  sufficient  to 

'  ^  shew  that  con- 

gulph  in  her  course  to  England,  and  was  captured  voys  have  been 
by  an  American  privateer  on  the  17th.    The  vessel  JoimeLrom 
had  no  convoy  or  license.     There  had  been  a  con-  buTproofmnst 
voy  on  the  30th  of  June  from  Jamaica  to  England,  {jfefi^'^^X 
but  she  was  not  ready  then.     There  was  likewise  son?  stationed 

,      1  ,      >•        ,  .  there,  legally 

a  convoy  at  the  latter  end  of  July  to  England.        authoriied  by 

•^  */  &  the  Admiralty 

to  appoint 

Lens,  Serjeant,  objected  that  the  ship  was  not  ^^' 
authorised  to  go  to  Havannah;  though  it  might  be 
contended  that  she  went  there  to  seek  convoy. 


V, 
TOBIX. 
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1816.       The  clause  in  the  policy  a6  to  the  return  of  pre- 
^tfT^^"^^^  iiiium  if  she  sail  with  convoy,  does  not  authorise  a 
deviation  m  quest  of  it. 

GiBBs^  C.  J. — Whatever  is  necessary  for  the 
safety  of  the  ship^  provided  it  be  not  excluded  bj 
the  terms  of  the  policy,  may  be  done  by  the  cap- 
tain ;  and  what  is  so  done^  is  done  as  agent  to  the 
underwriters.  A  vessel^  when  insured^  may  always 
do  whatever  it  would  be  expedient  to  do  if  unin* 
sured.  She  may  deviate  somewhat  from  the  straight 
line  of  her  track  to  seek  convoy,  when  it  is  for 
the  common  good  and  preservation.  It  may  be  as 
justifiable  to  seek  convoy  as  to  avoid  an  enemy. 
Therefore,  not  only  does  the  reduction  of  the  pre- 
mium, in  case  she  sails  with  convoy,  authorize  her 
to  seek  it^  but  she  is  at  liberty  to  do  so  for  her  own 
security. 

The  defendant's  Counsel  then  relied  on  the  1st 
and  8th  section  of  the  Convoy  Act,  and  contended 
that  the  vessel  should  have  waited  for  convoy.  In 
1814,  Admiral  Brown  was  on  the  Jamaica  station^ 
and  had  actually  appointed  convoys ;  one  on  the 
SOth  of  June;  another  on  the  30th  of  July.  They 
did  not  produce  any  order  from  the  Admiralty, 
which  authorized  Admiral  Brown  to  grant  convoy 
or  licenses  ;  but  they  contended,  that  it  was  to  be 
inferred  that  he  had  this  power  from  being  nomi* 
nated  to  the  station^  and  having  actually  appointed 
convoys. 

GiBBS,  C.  J. — Ships  sailing  from  foreign  ports 
are  excluded  from  the  restrictions  of  the  Convoy 
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Act^  unless  there  are  persons  at  those  ports  autho-  isia. 
rized  by  the  Admiralty  to  grant  convoy  or  licenses, 
I  cannot  infer  from  the  act  of  the  Admiral  in  ap- 
pointing  a  convoy^  an  authority  from  the  Admi- 
ralty to  grant  one.  This  act  is  highly  penal^  and 
Jamaica  might  have  been  excluded.  There  is  no 
proof  that  there  was  any  convoy  for  Cuba  at  the 
time.  The  legislature  saw  it  would  be  inequitable 
to  oblige  vessels  to  sail  with  licenses  or  convoy, 
when  no  one  in  foreign  ports  was  authorized  to 
grant  them.  I  think  this  vessel  was  not  within  the 
prohibition  of  the  Convoy  Act^  because  it  does  not 
appear  that^  at  the  time  of  her  sailings  there  was 
any  one  at  Jamaica  legally  authorized  to  grant 
convoy. 

Verdict  for  plaintiff. 

The  SoUcUor  General^  Best,  serjeant^  and  i2icA- 
ardson,  for  plaintiff. 

Lens,  and  Vaughan,  Serjeants^  and  Parke,  for 
defendant. 

LAttornies,  DinnettSy  G,  and  B, Cooptr  and  IiMPf.] 


The  conToy  acts  were  passed  were  introduced  in  great  part 

by  the  Legislature,   from  the  during  the  last  war  and  the 

necessity,  not  only  of  protect-  comroencement  of  the  preient. 

iDg  trade,  but  of  securing  the  A  rule  has    thus   been  esta- 

objects  of  war,  which  might  be  blished,   that  a  private  mcr- 

todangered  by  the  imprudent  chant  vessel,    unless  with    a 

lentare  of  merchants.    They  previous  license,  must  not  sail| 
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during  hostilities,  on  a  foreign 
▼oyage  witliout  convoy.   Thus 
D*A6UiLAR   every  ressel  is  required,  1.  Not 
^*  to  depart  from  port  unless  under 

*'^'  such  convoy  as  may  be  appoint- 
ed. 2.  To  continue  with  the  con- 
voy during  the  whole  voyage, 
or  such  part  of  it,  as  the  con- 
voy shall  be  directed  to  accom- 
pany the  ship.  3.  All  insu- 
rances, whether  on  ship,  cargo, 
or  freight,  are  avoided,  on  the 
event  of  a  voluntary  breach  of 
these  laws.  4.  Officers  of  the 
Customs  are  required  to  with- 
hold any  ship,  which  ought  to 
sail  with  convoy,  until  the 
master  shall  have  given  a  bond, 
with  one  surety,  to  comply 
with  the  act. 

But  the  regulations  of  the 
act  do  not  extend,  1.  Td  any 
ship  that  is  not  required  to  be 
registered.  2.  Nor  to  any  ship 
having  license  to  depart  with- 
out convoy.  3.  Nor  to  any 
ship  proceeding  with  due  dili- 
gence to  join  convoy  from  the 
port  of  her  clearance,  in  case 
of  the  convoy  being  appointed 
to  sail  from  such,  other  place ; 
the  master,  however,  giving 
the  bond  before- mentioned. 
4.  Nor  to  any  ship  bound  from 
any  place  in  the  United  King- 
doms, to  any  place  within  the 
same.  5.  Nor  to  any  ship  be- 
longing to  the  East  India  or 
Hudson's  Bay  Companies.  6. 
Nor   to    any  ship   departing 


without  convoy  from  any  fo« 
reign  port  or  place,  in  case 
there  should  not  be  any  convoy 
appointed  for  such  ship;  nor 
any  person  at  such  foreign 
port  authorized  to  appoint  a 
convoy.  Nor,  lastly,  to  any 
ship  employed  in  the  New4 
foundland  fishery.  Vide  43  G. 
3.  c.  57. 

The  sailing  with  convoy  re- 
quired by  this  act  is  a  sailing 
with  convoy  for  the  vojrage  : 
and  it  is  not  sufficient  to  sail 
with  a  convoy  appointed  for 
another  voyage,  though  it  may 
be  bound  upon  the  same  course 
for  great  part  of  the  way ;  and 
a  ship  cannot  legally  sail  from 
port  to  port  without  convoy, 
unless  she  is  bound  from  port 
to  port ;  and  if  a  convoy  has 
sailed,  a  ship  cannot  legally 
endeavour  to  overtake  it.  Co* 
hen  y.  Hinckley^  1  Taunt.  24P. 
But  the  statute  43  6.  3.  c.  57. 
does  not  avoid  policies  on  ships 
sailing  without  convoy,  unless 
the  party  interested  in  the  in- 
surance was  privy  to  or  instru- 
mental in  the  sailing  without 
convoy,  ibid.  Henderson  v. 
Hinde^  1  Taunt.  250.  n.  Sqs 
likewise  Webb  v.  T^om^on,  1 
Bos.  and  Pul.  5.  Anderson  v. 
Pitcher^  2  Bos.  and  Pul.  1B4. 
From  the  two  last  cases  it  ap- 
pears, that  the  master  of  the 
trading  vessels  should  not  omit 
to  obtain  the  sailing  instruc-i 


■I 


Irte 


AK    «L  i&j 

mrHt 
i£  ^Tfiiij.^  ff-  if  ilirr 

^  a  mrnmj  Uv     wC  3*  Cup.  4^.  It; 
mj^hn  h  At  to     Jgmesy  15  East,  5ir. 
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Brown  and  Another,  Assignees  of  Riorden, 
V.  FoRRESTALL  and  Anothcr. 


Notwithftanii.  fipHlS  was  an  action  for  goods  sold  and  deli- 
bee^nrnotkc  -■-  vercd.  The  question  was,  whether  the 
c'omm&f  payment  of  a  bill  of  1001.  was  in  the  ordinary 
???/ *"&!!!'  course  of  business,  and,  as  such,  protected.  The 
uiiderthe4i6  plaintiffs' -couuse!  contended,  that  the  defendants 
f.  10.  tbe  prol  knew  the  bankrupt  to  be  insolvent  at  the  time,  and 
not  o»ncitt»ive  had  received  notice  from  the  plaintifis  that  he  had 
ftciXreto**  .committed  an  act  of  bankruptcy.  The  commission 
Si.'itiiito  ^^^  ^^^  ^^  ^^^  ^^  August,  1815,  and  no  notice 
fonnajndK-  had  been  given  to  dispute  the  proceedings,  Ac. 
them,  whether  On  their  being  read,  the  counsel  for  the  defendants 
•ct^of'bank-"   objected  that  they  did  not  prove  a  sufficient  act  of 

raptcy  er  not.  bankruptcy. 

£est,  Serjeant. — The  defendants  should  have 
given  notice  that. they  intended  to  dispute  the 
commission ;  they  cannot  now  object  to  the  pro- 
ceedings ;  they  are  conclusive  against  them.  By 
their  silence  they  admit  all  things  relating  to  the 
bankruptcy  to  be  rite  acta. 

Solicitor  General,  contra .  —  Notwithstanding 
there  has  been  no  notice  to  dispute  the  commission 
and  act  of  bankruptcy,  the  proceedings  are  not 
conclusive.  It  is  true  they  may  be  read,  but  it 
is  still  within  the  breast  of   the  Court  to  say. 
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whether  they  disclose  a  sufficient  act  of  bank-       1816. 

ruptcy.  ^^^^^' 

Brown  and 

Another 

GiBBs^  C.  J. — ^They  are  admissible  evidence;         ^• 
but  I  am  still  to  form  my  judgment  upon  tliem^  and  Another 
whether    they  prove    an    act   of   bankruptcy  or 
not. 

Nothing  material  arose  upon  the  other  part  of 
the  case. 

Verdict  for  plaintiff. 

Best^  Serjeant,  and  BuUety  for  the  plaintiffs. 

The  Solicitor  General  and  D.  F.  Jones,  for  de- 
fendants. 

[Attornifs,  H$U  and  F. Spmikt.^ 
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Taylor  and  Others  v.  Curtis. 


Affeueniiship  FTlHIS  was  an  action  of  assumpsit  to  recover  a 

is  freighted  by      I  .,       .  n  i        i    <•       i  •         • 

•everai  mer-  -*-  cootriDution  from  the  defendant  m  the  na- 
MulTnpoB  her  ture  of  general  average^  under  the  following  cir- 
pwtfwitfher  cumstances : — The  plaintifis  were  owners  of  the 
irSro?wiDd  Hibemia,  a  general  ship,  on  board  which  the 
and  u after-'   defendant  had  shipped  some  goods,  consigned  to 

wards  attack.  .  ,  ./--,.     ,#,1  .        .        ,         w^ 

ed  by  an  Ame*  ceftam  merchants  at  St.  Thomas  s,  in  the  West 
tewl^whiichshe  Indies.  In  November,  1813,  the  Hihemia  sailed 
SaufSfwith  ^^  ^^^  voyage,  under  convoy  of  his  Majesty^s  ship 
ralm  kuied  and  *^®  ^^^^'  ^"^  consequcuce  of  a  hurricaue  she 
fonr wounded;  was  Separated  from  her  convoy,  and  on  the  11th  of 
rifging  are  December  fell  in  with  an  American  privateer.  The 
magl^'bi^the  Captain,  seeing  no  prospect  of  escaping  by  sail, 
S^ach«"her  determined  to  resist.  The  Hibemia  mounted  only 
port  and  deli-   gj^  ffuus,  and  her  crew  consisted  of  22  men.     The 

▼ers  her  cargo  ®  . 

•ateiy,  -  HeW,  American   privateer    carried    22  guns,    and    had 

ofuieshipfalid  125  able  seamen  on  board.     Notwithstanding  this 

If  cSnM"S2    disparity  of  force  the  Hibemia  engaged  her,  and, 

r«ri?re  nS*'   after  a  conflict  of  eleven  hours,  in  which  her  hull 

camsumc<»^a'  and  rigging  were  greatly  damaged,  one  of  her  crew 

•nbjectof  ge-   killed,  and  four  wounded,  she  succeeded  in  beating 

average.  ^^  ^^^  privatecr.     The  Hibemia  arrived  at  St. 

Thomas's,  almost  a  wreck,  and  delivered  her  cargo 

in  safety  to  the  respective  consignees.     The  value 

of  the  entire  cargo  was  21,092/.  and  the  goods 

shipped  by  the  defendant  were  to  the  amount  of 

1000/.     The  estimated  entire  loss  to  the  plaintiffs 

was  2^908/.  and  the  average,  as    calculated  upon 


^ 


« 


HDJAT  TERX,  S6  GEORGE  lU.  ItS 

the  defendanrs  propoitioiimte  dnre^  amounted  to  v^^ML. 

ISSl.  8f .  MA  which  the  pbintiffs  wnsht  to  reco-  xlrillr^ 

Tf  r  by  the  pretent  action.     Fart  of  the  charges  was  aad  OOmn 

for  medical  and  tuigical  expences  for  the  wonnded.  ^^ 

Be^,  Serjeant,  for  the  defendant,  contended^ 
that  the  present  loss  did  not  (all  within  the  prin* 
dpie  of  general  average.  The  owners  had  made 
DO  extraordinary  sacrifice  for  the  common  benefit ; 
they  merely  discharged  a  duty.  The  sailors  were 
boand  to  defend  the  ship  from  an  enemy.  This 
was  a  loss  therefore  within  the  scope  of  their 
positive  duties  as  mariners,  and  gave  no  right  to 
the  owners  to  call  upon  the  freighters  for  contri- 
Imtion.  There  is  another  strong  objection  to  this 
action ;  it  is  prinut  impressionis. 

Lens,  Serjeant,  contra. — The  whole  concern  was 
in  danger  of  capture;  the  ship  and  tlie  cargo. 
By  the  extraordinary  exertions  and  sacrifice  of  the 
captain  and  his  crew  the  vessel  and  the  goods  on 
board  are  preserved.  Natural  justice  requires,  in 
lach  a  case,  that  the  loss  should  be  borne  propor- 
tionately by  all  who  are  interested. 

GiBBS,  C.  J. — I  do  not  think  this  is  general 
average.  It  was  the  duty  of  the  sailors  to  defend 
the  ship  from  capture  in  proportion  to  their  means, 
^Qd  within  measures  of  discretion.  By  so  doing 
^  parties  have  benefited.  But  in  what  respect 
I^ve  the  captain  and  crew  exceeded  the  line  of 
^Mr  proper  duty?  What  sacrifice  have  they 
^ade  which  they  were  not  bound  to  make  ?  The 
^^nce  of  medical  and  surgical  aid  must  be  borne 
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by  the  parties  themselves:  althou§^h  this  inay  be  ai¥ 
ungracious  defence;  1  am  of  opinion  that  it  does  not 
nn^Chhm  ^^^  within  the  principle  of  general  average. — His 
Lordship  directed  a  verdict  for  the  defendant^  vritli 
liberty  to  the  plaintiffs  to  move  to  set  it  aside. 

Lens,  and  Copley,  serjeants^  and  F.  Pollock,  for 
plaintiffs. 

Best,  and  Vaughan,  Serjeants,  for  defendant. 

[AltomieSy  Annedctf  and  Son.  *  .] 


General  ayerage  is  founded 
upon  the  principle  of  the  equity 
of  the  cases  to  which  it  is  ap- 
plied. Much  is  not  to  be  met 
with  m  the  law  books  on  this 
subject.  In  the  Treatise  of 
Mr.  Justice  Abbottj  on  ship- 
ping, this  subject  is  examined 
with  the  learning  and  accu- 
racy of  that  able  lawyer  and 
writer.  Vide  page  354  to  374. 
With  deference  to  such  a  wri- 
ter, and  to  such  a  work,  we 
shall  beg  leave  to  add  what  has 
presented  itself  to  our  minds  in 
reflecting  upon  the  subject. 

General  ayerage  is  founded 
on  this  simple  principle  of  na- 
tural justice ;  that  where  tw^ 
or  more  parties  are  concerned 
in  a  common  sea  risk,  and 
one  of  them  makes  a  sacrifice 
fpr  Che  general  safety,  the  loss 
ihaU  be  assessed  upon  aU  in 
proportion  tp  the  share  of  each 
iui^fi  tonftire  rand  the  glf^kter 


sacrinte  of  the  first  shall  be 
compensated  by  the  contribu- 
tion of  the  others.     It  seems 
totally  unnecessary  to  go  to 
the  Rhodian  or  Roman   law 
for  what  common  sense   and 
common  justice  must  suggest 
to  every  one ;  and  though  it  be 
pleasing  to  learned  curiosity 
to  perceive  the  customs  of  our 
own  times  confirmed  by  such 
ancient  precedents,  we  should 
be   satisfied  with  finding  the 
analogy,    without    grounding 
ourselves  upon  it  as  the  rea- 
son.   General  averaige,    ia  a 
word,  is  the  common  law  and;. 
justice   of  partnership.      Ge- 
neral average,  therefore,  de- 
fined according  to  its  nature, 
is  a  compensation   from  the 
common  stock  of  a  seavta— 
tare,  in   the  several  proi>or« 
tions  of  the  partners  in  it,  for 
the  special  loss  or    sacrifice 
made  by  one  or  more  for  the 
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Common  good.  Three  tilings, 
tkerelbre,  are  necessary  to 
coostitote  any  claim  upon  the 
ground   of   general  average : 

1.  That  there  should  be  a  spe- 
cial sacrifice  by  one  or  more 
for  the  benefit  of  the  whole. 

2.  That  it  should  be  for  the 
parpose,  and  with  the  intent, 
causi  d  mentcy  of  the  pre* 
serration  of  the  common  con- 
cern. 3.  That  the  common 
coDcerB  should  be  saved  by 
the  partial  sacrifice. 

The  special  sacrifice,  it  would 
tppear,  must  be  something  done 
and  not  suffered ;   there  must 
be  the  will  and  agency  of  the 
ptrty  making  it ;  his  actual  or 
presumed  content.    Thus,  in 
jetUtoH^    or,    to    employ  the 
more  ancient  term  of  the  lex 
RkodiOy  the  Jaciura  merciumj 
the  owner  himself  of  any  part 
of  the  €argo  might  throw  it 
orerboardy  or  the  captain  or 
mariners  might  do  it  for  him. 
In  the  same  manner  if  part  of 
the  furniture  of  the  vessel  be 
ncrificed,  for  instance,    if  a 
mast  be  cut  down,  or  a  cable 
thrown  orerboard,  the  owner 
would  be  entitled  to  general 
aveiage,  the  presumption  be* 
bg,  that  such  sacrifice  is  made 
for  the  safety  of  the  cargo  as 
well  as  for  the  preservation  of 
<he  ship.     But,   in  order  to 
fojuid  the  claim,  this  sacrifice 
mast  have  been  made,  as  well 


for  the  sake  of  the  cargo  as 
for  the  ship.    If  merely  for 
the  sake  of  the  ship,  nothing 
has  been  done  for  the  cargo, 
and  therefore  nothing  can  be 
daimed  for  it.   If  a  ship  strike 
on  a  rock,  or  be  stranded,  in 
the  first  place,  it  is  something 
suffered  and  not  done;  and, 
secondly,  it  is  nothing  either 
suffered  or  done  for  the  sake 
of  the  cargo.     No  claim,  there- 
fore, to  general  average  lies 
here.     But  if  a  mast  be  then 
cut  down,  or  any  part  of  the 
cargo   thrown    overboard    in 
order  to  save  the  rest  from 
perishing,  there  will  be,  qua» 
tenui  the  mast  cut  down,  and 
the  portion  of  the  cargo  thrown 
OTOrboard,  a  general  average ; 
but  with  respect  to  the  damage 
to  the  hull,  or  any  other  part 
of  the  ship,  by  the  rock  or 
stranding,  there  will  be  nonel 
Again,  if  the  cargo  be  landed 
in   the  ship's  boats,   and  the 
masts  be  then  cut  down,  to  get 
the  ship   from  the  rock,    it 
would    be   at   least  doubtful 
whether,  the  mast  being  cut 
down  for  the  ship,  and  not  for 
the    cargo,     general    average 
would  lie ;  if  the  cargo  were 
not  reloaded,    certainly   not. 
Thus  in  the  case  in  the  text : 
in  the  injury  suffered  by  the 
Hibemia  and  the  sailors,  there 
was   nothing    special  done — 
there  was    nothing   done  or 
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suffered  beyond  what  each  was 
bound  to .  do  and  suffer  for 
himself — nothing  was  done  for 
the  take  of  the  cargo  which 
would  not  hare  been  done  in 
the  same  manner  if  the  ship 
had  been  in  ballast.  The  cap- 
tain and  crew  were  bound  to 
do  their  best  to  save  the  ship 
from  capture ;  the  yessel,  the 
freight,  and  their  own  liberty 
were  in  peril.  Self»defence, 
under  these  circumstances,  was 
natural ;  it .  was  their  duty. 
There  was  no  special  sacrifice, 
in  the  words  of  the  first  term 
of  our  definition. 

The  second  requisite  to  con- 
stitute the  claim  of  general 
average  is,  as  we  have  above 
said,  that  the  sacrifice  be  made 
causi  ei  mente^  that  is  to  say, 
for  the  intent  and  purpose  of 
saving  the  common  stock.  In 
the  case  in  the  text,  the  intent 
and  purpose  were  self-pre* 
servation;  the  safety  of  the 
ca:go  was  indeed  the  incident 
and  consequence,  but  not  the 
purpose  and  intent  of  the  re- 
sistance.— ^The  third  requisite 
is,  as  stated  above,  that  the 
common  concern  should  be 
saved  by  the  partial  sacrifice ; 
for  if  ioflt,  the  whole  fund  is 
gone,  and  every  partner,  of 
course,  loses  his  share.  The 
health  and  limbs  6f  the  seamen 
are  part  of  the  materials  of  tlie 
seamen ;  they  are  the  means  of 


his  doing  his  duty.  They  aro 
hired  with  the  man.  What- 
ever accident  occurs  to  theia 
b  an  incident  belonging  to  the 
man  himself.  It  is  tantamount 
to  an  injury  to  his  tools  or 
means  of  work.  But  the  rule 
of  the  ancient  law,  and  which 
is  fully  adopted  by  our  own, 
is,  ^^  that  the  broken  tools  of 
an  artificer  shall  bo  at  the  loss 
of  himself,  and  not  of  his  em- 
ployer." In  the  same  manner 
with  the  ship,  and  the  perils  of 
navigation  to  which  it  is  inci- 
dent.  They  are  all  in  the 
same  way  exempted  from  ge- 
neral average;  in  the  first 
place,  from  the  nature  of  the 
thing — and,  secondly,  because 
there  is  always  an  implied 
understanding  that  incidents 
of  this  kind  shall  fall  upon 
those  by  whose  caution,  in 
their  own  immediate  peril, 
they  may  be  best  guarded 
against. 

There  are  some  cases  on  the 
subject  of  general  average  in 
the  modem  reports,  but  much 
is  not  to  be  collected  from 
them.  The  safest  guide  will 
be  principle  well  studied  tnd 
understood. 

Berkley  v.  Presgreney  I 
East,  230.  Covingfn  y, 
Roberti,  2  Bos  and  PuII^ 
New  Rep.  178.  J7fciftfef 
▼.  Primeps^  10  East,  tn. 
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Senior  v.  Sir  George  Armytage,  jBjuit. 

ASSUMPSIT  special,  by  tenant  against  land-  a  custom  for^ 
lord^  to  recover  a  certain  sam  by  way  of  com-  f^m^^^i^ 
peiiMtion  for  half-tiJlage,   crops  sown,  vtaue  of  J.^JU'e'*"' 
away-going  crops,  &c.  under  the  denomination  ]J21[J^*|jf^*^ 
of  tenant  ri&:ht,  according  to  the  custom  of  the  towiDf^^aDdaii 

fSt         11  .  .    .     1    .•  ,      materials  Ibr 

country.  The  declaration  stated  the  custom  to  the  tame,  in  his 
be,  for  the  tenant  to  provide  work  and  labour,  y^r^^S^ITfor 
tilbge^  sowing,  and  all  materials  for  cultivation,  in  'J|:Jrh;?ira '"^ 
the  away-going  year ;  the  landlord  to  make  a  rea-  J^^^JJ^^^ou 
sonable  compensation  for  the  same,  except  in  the  for  the  same,  it 
case  of  exemptions  by  special  agreement.  The  notwithttand; 
declaration,  moreover,  x^oatained  a.n  averment  that  Md^ndera'* 
defendant  was  not  exempted  from  the  operation  ^of  ment?prolr^.' 
the  custom  by  any  special  agreement.  mtm^doeVntt 

in  exprt-SK 
terms  exclude 

This  cause  had  been  tried  at  the  last  assises,  ^«  coitom. 
before  Mr.  /.  Barley,  when  it  appeared  upon  the 
evidence  for  tbe  plaintiff,  that  a  written  agreement 
existed  between  the  panics ;  and  the  learned  Jud<^e 
bekig  of  iipinion  that  the  plaintiff  was  bound  to  pro- 
dttce  the  agreement,  and  that  the  custom  was  con- 
trolled by  it,  directed  the  plaintiff  to  be  nonsuited. 
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1810.       But  the  Court  of  King's  Bench  afterwards  decided^ 

'^^'^^^^^^^     that,  unless  the  agreement  in  express  terms  ex- 

P,         eluded  the  custom,   it  wa;;   still  operative.     The 

A&MTTAOE.  Court,  therefore^  set  aside  the  nonsuit  and  directed 

a  new  trial. 

The  plfintiflTs  counsel  now  contented  themselves 
with  proving  the  custom,  which  appeared  to  pre- 
vail only  in  the  immediate  neighbourhood  of  the 
defendant's  estates^  and  to  be  almost  confined  to 
those  estates. 

The  defendant's  counsel,  having  procured  evi- 
dence  of  the  existence  of  the  written  agreement, 
contended,  that  the  plaintiff  ought  to  produce  it^ 
in  order  to  support  the  averment  in  the  declaration^ 
that  it  did  not  exclude  the  custom. 

To  this  it  was  answered,  that  the  plaintiff  was 
not  called  upon  to  prove  a  negative,  and  that  it 
was  incumbent  upon  the  defendant  to  shew  that 
the  agreement  excluded  the  custom. 

Of  such  opinion  vras  Lord  Chief  Baron  Thomp- 
son. 

It  was  then  objected  for  the  defendant,  that,  as 
it  appeared  in  evidence  that  the  custom  was  not 
a  general  custom,  but  prevailed  only  in  a  particular 
district,  it  was  not  binding  on  the  defendant.    ^^ 

But  the  Chief  Baron  was  of  opinion  that  it  v^as 
sufficient  for  plaintiff  to  shew  that  the  custom 
existed  in  the  particular  place. 
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The  defendant*s  counsel  afterwards  addressed  the       18I6. 
jnry  on  the  nnreasonableness  of  the  custom  against  '^^^^v^^/ 
the  landlord^  to  establish  which  they  called  seve*      Sewior 
ral  stewards  of  the  first  landholders  in  the  county 
of  York ;  they  further  contended  that  the  written 
a^ement  was    incompatible  with  the  supposed 
custom. 

On  the  other  hand  the  plaintiff's  counsel  contended 
that  one  clauM  in  the  agreement  (viz.  that  all  ma<- 
Dure,  compost,  &c.  was  to  be  used  on  the  farm,  and 
left  on  the  land  at  the  expiration  of  the  holding, 
without  the  tenants*  claiming  any  allowance  for  the 
same)  implied  the  existence  of  the  custom. 

The  Chief  Baron  told  the  jury,  that  this  was 
quite  a  distinct  custom  from  that  which  usually 
THreTails  between  the  in-coming  and  out-going 
tenants.  But  that,  if  they  were  satisfied  of  its 
existence  (about  which  there  could  be  little  doubt, 
aa  it  was  in  evidence  that  the  defendant  had  paid  the 
amount  of  a  valuation  made  under  it  to  the  former 
tenant  of  this  very  farm)  they  must  find  a  verdict 
for  plaintiff.  And  that  as  to  the  special  agreement,' 
in  order  to  control  the  custom,  it  must  be  of  such  a 
nature  that  it  operated  upon,  and  prevented,  in 
express  terms,  the  custom  from  attaching,  which 
did  not  appear  to  be  the  case  here. 

The  jury  found  for  the  plaintiff. 

Searlett  and  Richardson  for  plaintiff. 

Maine,  Heywood,  Maude,  and  Littledale,  for 
defendant. 
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Though,  in  fespect  to  written 
instruments  generally,  no  cus- 
tom or  usage  can  be  introduced 
to  add  any  thing  to  the  terms 
of  the  contract,  which  the  par- 
ties (in  the  full  deliberation 
which  the  law  always  presumes 
to  accompany  such  instru- 
nents)  did  not  think  proper 
to  stipulate  ;  yet,  in  leases  o^ 
fiirms,  &c.  the  usage  or  custom 
of  the  district,  ai  a  kind  of  Uat 
hciy  is  allowed  to  add  either 
to  the  form  of  the  stipulations, 
or  to  annex  even  suppletory 
obligations  of  its  own,  so  far 
as  they  are  not  contradictory 
to  what  is  expressed  in  the 
written  instruments.  The  rea- 
•o«  is  evident.  The  law  pre^ 
sumes  that  each  party  intended 
what  each  knew  to  be  the  com- 
mon practice  of  the  yicinity, 
and  that  each  omitted  the  ex- 
press mention  of  it,  only  be« 
cause  it  was  so  notorious. 

Thus  in  JVigleswortkv.  Dal* 
lUotiy  Douglas,  190,  in  which 


the  alleged  custom  was,  for 
tenants,  whether  by  parole  or 
deed,  to  have  the  awajp-going 
crop  after  the  expiration  of 
their  terms ;  amongst  the  se- 
veral objections  urged  to  this 
custom,  it  was  contended,  that 
a  lease  by  deed  precluded  the 
operation  of  the  custom,  as  the 
parties  must  be  supposed  to 
have  described  all  the  circum- 
stances relative  to  the  intended 
tenure  in  the  written  infttra- 
ment. 

Lord  Mansfield.*— ^^  The 
custom  of  a  particular  place 
may  rectify  what  would  ether- 
wise  be  imprudence  or  folly. 
The  lease  being  by  deed  does 
not  vary  the  case.  The  cee- 
torn  does  not  alter  or  ooRtimi* 
diet  the  agreement  in  the  lease  ; 
it  only  superadds  a  right  which 
is  consequential  to  the  takin|p; 
as  a  heriot  may  be  due  by  ciis« 
tom,  although  not  mentlened 
In  the  grant  or  lease.' '  Deefl« 
197. 
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Smith  v.  Bolton^  Esq. 


rllS  was  an  actioa  against  the  hundred  on  in  an  actios 
the  slat.  1  Geo.  I.  st.  3.  c.  5.  brought  by  the  !lS?d^?heid, 
tenant  of  a  public  house  at  Hull,  to  recover  the  SJj^i^SiJ^op 
amount  of  damage  done  to  the  furniture,  liquors,  thin^  demo. 
plate^  china,  money,  and  wearing  apparel  of  him*  rioten,orde. 
sdf  and  hts  wife,  in  consequence  of  the  demolition  demuuo'ii  of. 
of  the  house  by  a  mob  of  rioters.    The  hindlord  USl  forSy*""* 
bad  recovered,  in  the  preceding  cause,  the  amount  fSTfromuTe*' 
of  the  damage  done  to  the  freehold.    The  sum  premUes. 
now  sought  to  be  recovered  was  434/.     There  was 
no  doubt  as  to  the  riot  and  demolishing,  which 
w^re  occasioned  by  the  impressment  of  a  seaman, 
who  had  been  rescued ;  and  the  press-gang  had 
fled  to  this  house,  which  was  their  general  ren- 

dOBVOUS. 

But  the  defendant's  counsel  contended,  that, the 
amount  of  the  damages  must  be  confined  strictly 
Co  the  value  of  those  articles  which  had  been 
actually  demolished  by  the  rioters ;  and  could  not 
be  extended  to  those  which,  for  any  thing  thait 
appeared  in  evidence,  might  have  been  surrepti- 
tiously removed,  from  the  premises;  that  this 
htter  was  a  distinct  felony,  and  the  act  meant 
that  the  hundred  should  make  compensation  only 
for  the  damage  which  was  the  direct  and  imme- 
diate consequence  of  the  oience. 


Smith 
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1816.  They  admitted  the  hundred  to  be  liable  for  the 

valQe  of  furniture  and  china  found  broken^  and 
the  casks  staved^  upon  the  premises;  but  they 
Bolton,  denied  their  liability  for  the  plate^  money,  and 
clothes,  concerning  which  no  evidence  had  been 
given,  except  that  they  were  upon  the  premises  a 
short  time  previous  to  the  demolition  of  Uie  house. 

Le  Blanc,  J. — I  agree  with  you,  jn  point  of 
law,  that  the  hundred  are  not  liable  for  things  that 
are  not  demolished  by  the  rioters,  or  destroyed  by 
the  demolition  of  the  house — that  they  are  not 
liable  for  any  thing  stolen  or  taken  away. 

The  defendant's  counsel  called  no  witness,  and 

Le  Blanc,  J.  told  the  juiy,  that  their  province 
was  to  estimate  the  damage  by  demolition  which  had 
been  the  immediate  consequence  of  the  riot.  That 
the  difficulty  would  be,  to  ascertain  what  were  the 
things  which  had  been  either  wholly  or  in  part  de*. 
stroyed.  That  there  was  no  actual  proof  of  the 
removal  of  any  of  the  articles ;  but  it  was  difficult 
to  conceive  how  the  plate,  clothes,  or  money  in  the 
till,  could  be  destroyed  in  the  demolition  of  the 
house.  That  the  amount  of  the  damage  actually 
proved  was  S&t. 

The  jury  gave  the  plaintiff  100/. 

ScarkU  zxA  Ald€T%on,  for  plaintiff. 

IP.  PoUock  and  Wrt^^for  defendant. 
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In  a  case  tried  at  Westnwu 
tUr  sittiogs,  after  Hilary  term, 
1816,Lord  EUaibonmgkjCtiiti 
Justice,  held,  that  hi  order  to 
lostaia  this  action  against  the 
bandred,  circnmstances  mnst 
be  proTed  from  which  the  jorj 
may  infer  that  the  object  and 
intent  of  the  mob  was  totally 
to  demolish    the  honse,   &c. 
The  words  of  the  act  begin, 
<<  shall  begin  to  demolish,  ftc" 
And,  therefore,  that  where  the 
mob,  after  breaking  the  win- 
dows, and  doing  other  damage 
to  the  honse,  had  retired  with- 
oat  demolishing  it,  and  without 
any  disturbance  baring  been 
giren  to  their  operations,  the 
hundred  was  not  liable     But 
slight  eridence  is  sufficient  to 
raise  the  presumption  of  an 
intent  to  demolish ;  and  there- 
fore, in  the  same  case,  it  ha?- 
log    been   afterwards   proTcd 
that  there  were  military  pe- 
troling the  streets  in  the  neigh- 
bonrhood  of  the  house  in  ques- 
tion, that  the  rioters  were  dis- 


persed in  Tarions  parties,  which 
kept  up  a  communication  by 
signals,  and  that  prerions  to 
their  retirtng-from  the  house  it 
was  obserred  that  a  signal  was 
reoelTed  by  the  party  demolish* 
ing;  his  Lordship 'directed  the 
jury  that  these  were  facts  from 
which  they  might  fairly  infer 
that  the  rioters  were  checked  in 
their  proceedings  by  the  prox- 
imity of  the  troops,  and  had 
begun  their  operations  with  an 
intent  to  demolish. 

They  accordingly  found  for 
the  plaintiff. 

For  cases  upon  this  act  Tido 
RatcUffe  v.  Eden,  Dougl.  699. 
Hyde  J.  Cagan;  and  fVilmoi 
V.  HortoHy  there  cited.  PrU" 
cheU  T.  Waidron^  5  T.  R.  14. 
Reidi.  Clarice^  7  T.  R.  490. 
Burrom  t.  JVrighiy  1  East, 
615.  Greaile^^.  Uiggkwmj 
1  East,  031.  There  is  likewise 
a  rery  elaborate  and  learned 
note  upon  the  construction  of 
this  act,  WiUiam'i  edition  of 
Saunders  J  Vol.  %  S77a. 


igie. 
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Beesd  and  Others  v.  Grbbm  and  Another. 


•fLiSiST"  T^ONEY  had  and  received.  The  plaintiffs  ha4 
MptoyRTuid  XtX  employed  the  defendants  as  their  agents  and 
baoken there:  consignees  in  Londotij  to  sell  goods,  and  dispose 
keep  an  ac-  of  the  procccds  according  to  their  directions. 
ST^^ith  x2^d  They  had  at  first  been  directed  to  pay  the  proceeds 
co.hat^ow*.  into  the  banking-house  of  Eadaile  auA  Co.,  after- 
^^lT^^V"  ^^^^  ^^^  ^^  house  of  Jones,  Layd,  and  Co. 
and  Co.  direct  Plaintiffs  had  no  account  of  their  own  with  either  of 
LMd^topmy  these  houses,  but  l^oscoe  and  Co.  were  their  baiik- 
fUel^acconnf  ^"  **  Liverpool,  who  kept  an  account  with  EsdaUc 
J.  Ind  L."*"'  ®^^  ^-^  which  account  they  had  just  transferred  to 
A.andCo.ud  Janes,  Lovd,  and  Co.    The  particular  transadMNi 

no  account  of  •^  ^ 

iheir  own  with  arosc  out  of  the  saie  of  some  American  ^ock. 

'  J.  and  I*  but 
through  the 

lSS?cS!of  Li.  On  the  20th  of  January,  1816,  the  plaintiffs 
JJTJJ^  Su**  ^^^^^  *^  *^^  defendants,  desiring  them  to  sell  the 
bad  been  in  the  stock,  and  to  pay  the  procecds  to  Jones,  Loyd^ 
moniw  of i?'  and  Co.,  adding  "for  our  account.''  On  the  23d, 
l^ountof  r!  the  defendants  answered  that  they  had  accepted  the 
houae^of  die^  Order,  and  would  pay  in  the  proceeds  the  next  day, 

Lmidim  bank- 
ers of  R.  and  Co.;  held,  that  the  direction  of  A.  and  Co.  to  their  agents  to  pay  to  ^  ikdr 
cecaimr  was  suiRciently  complied  with,  by  a  payment  made  to  the  account  of  K.  and  Co. 
as  the  agentB  had  been  in  the  habit  of  doing. 


^ 
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"for  their  account/'    On  the  25th  they  wrote  as       isi6. 
fiJIows :  "  We  have  paid  the  money^  agreeably  to  '^•^^'^^'^^ 
yoiir desire,  into  the  hands  of  Janes,  Layd  and  Co.  i^n^  otb«rs 
We  inquired  if  you  had  an  account  open  with  them  ^    ••      • 
tint  we  might  have  it  placed  thereto ;  but,   being     JuSwn 
told  you  had  not,  we  desired  it  to  be  placed  to  the 
credit  of  your  account  with  Roscoe  and  Co.     We 
tnist  we  did  right ;  this  being  in  ftict  the  only  man- 
ner in  which  Janes,  Layd,  and  Co.  would  take  it 
at  all."     Several  orders  were  read,  in  which  plain- 
tiffs had  directed  the  defendants  to  pay  money  to 
Esdaile'B  house,  to  be  placed  to  the  credit  of  their 
scGoant  with  Rascoe  and  Co.,  and  the  defendants 
had  never  paid,  on  any  occasion,  money  to  the 
lole  account  of  the  plaintiffs  at  either  house.     In 
one  or  two  instances  it  appeared  that  money  had 
been  paid  to  the  credit  of  the  bankers'  {Roscoe  and 
Ca.'s)  account,  when  it  had  been  directed  to  be  paid 
to  the  credit  of  the  plaintiffs',  or  one  of  their  part* 
Hers.     During  the  whole  time  that  defendants  were 
the  agents  of  the  plaintiffs,  Roscoe  and  Co.  were 
their  bankers  at  Liverpool,  and  defendants  paid  the 
proceeds  of  the  sales  which  they  made  for  the  plain- 
tiffs into  the  house  of  Jones,  Loyd,  and  Co.,  in  the 
same  manner  in  which  they  had  been  accustomed 
to  pay  at  Esdaile's ;  that  is  to  say,  to  the  account 
of  Roscoe  and  Co.  at  Jones,  Loyd,  and  Co.     On 
the  25th  of  January  Roscoe's  house  suspended 
payments.     At  that  time  the  money  vras  in  the 
hands  of  Jones,  Loyd,  and  Co.  to  their  credit 
They  apprised  Roscoe's  house  of  the  payment,  and 
received   for  answer  that  the  money,  was  to  be 
struck  out  of  their  credit,  as  they  had  received 
plaintiffs'  order  not  to  place  it  to  their  account. 
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1816;       Upon  plaintiffs'  applying  for  the  money  to  Stmts; 

^^^^^^   Loydj  and  Co.,  they  refused  to  pay  it,  alleging 

aQd  Others   ^^^^  ^'^^y  1^^^  received  it  to  the  credit  of  Roscoe 

^         and  Co.,   with  whom  they  had  an  unsettled  ac- 

Another,     count,  and  they  must  hold  it  for  the  benefit  of  all 

parties. 

Raine,  for  the  plaintiffs,  contended,  that  de- 
fendants had  acted  contrary  to  the  orders  they 
had  received,  and  were  therefore  bound  to  re- 
fund. It  was  their  duty,  either  to  have  rejected 
the  order  to  pay  altogether,  or  to  have  executed 
it  according  to  the  specific  directions  which  were 
sent. 

Scarlet,  contra. — There  was  an  express  di- 
rection to  pay  the  money  into  some  account, 
which  must  mean  an  existing  account.  Nov 
the  plaintiffs  had  no  account  with  Jone$,  Loyd, 
and  Co.»  but  through  the  house  of  Roscoe  and 
Co. 


Le  Blanc,  Justice. — If  the  plaintiffs  intended  to 
have  an  account  opened  with' the  London  bankers, 
they  ought  to  have  given  specific  directions ;  tb^y 
should  have  spoken  in  language  plain  and  in* 
telligible,  which  could  not  have  misled.  As  they 
have  not  given  any  such  specific  directions,  the 
defendants  were  justified  in  paying  the  money  as 
they  had  been  in  the  habit  of  doing. 

Upon  his  Lordship  expressing  this  opinion,  the 
plaintiffs'  Counsel  chose  to  be  nonsuited. 
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Raine  and  LUtledale,  for  plaioti£&. 

Scarlett,  Richardson,  and  F.  Pollock,   for  de-  ^^  othen 
fendaDts.  o. 

Grskn  and 
Another. 
lAit»nin  fSiatuMtrtei  and  £rfe».         ■      Jflaa] 


DiCAS  a?.   IhDES.  MarcUta. 


THE  declaration  stated  that  the  defendant  was  Ad  famkecper, 
an  innkeeper^  and  licensed  to  let  post  horses ;  cenUto  i^t* 
that  on  the  22d  of  December,  1815,  plaintiff  was  K^J'tiSSdV 
received  into  his  house  as  a  guest  and  traveller ;  ^^  ^"ifSSuh 
that  he  requested  the  defendant  to  let  him  to  hire  a  ^^  ^  » tnr 

*■  f  euer,  thongb 

post  chaise  and  horses  to  convey  him  on  his  jour-  he  have  a 
Bey :  it  then  stated  that  defendant  at  the  time  had  honc«at  u- 
post  chaises  and  horses  unemployed.     The  decla-  ^^of^^c 
lation  likewise  averred  the  tender  of  a  reasonable  2S*{2n^J'^ 
wm  for  the  hire  of  the  chaise,  Ac. ;  but  that  the  reasoi»bie 
^i^fendant  refused  to  let  him  have  one.    Plea :  Not  dered  to  him 

gOiity.  for  the  hire. 

The  defendant  kept  an  inn  at  Four  Lfine  Ends, 
^t  Hidton,  in  Lancashire.  Upon  the  sign  over  his 
*<>or  was  written  "licensed  to  let  post  horses." 
Notice  had  been  given  him  to  produce  his  license. 
Plaintiff  vms  on  his  road  from  Wigan  to  Man- 
c^feTj  and  stopped  at  defendant's  inn  to  change 
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1815.  horses^  and  to  proceed  on  his  journey,  tt  wasi 
stated  by  the  plaintiff's  Counsel^  that  the  defend-^ 
ant  at  the  time  had  post  chaises  and  horses  at  li- 
Hides,  berty  in  his  stables ;  and  that  he  offered  to  convey 
the  plaintiff  on  his  journey  with  four  horses ;  but 
plaintiff  would  only  consent  to  take  two^  which 
were  refused. 

Scarlett,  for  the  plaintiff^  contended,  that  when 
an  innkeeper  takes  out  a  license  to  let  post  horses, 
he  enters  into  a  contract  with  the  pubUc  to  let 
them. out  for  the  accommodation  of  passengers. 
He  has  no  right  to  select  his  customers ;  to  say,  he 
will  serve  one  man  and  not  another.  He  cannot 
evade  this  duty  by  demanding  exorbitant  prices. 
If  he  has  the  convenience,  he  ought  to  furnish  it 
when  a  reasonable  price  is  tendered.  The  plain- 
tiff tendered  the  money,  and  no  private  pique 
ought  to  induce  an  innkeeper  to  withhold  the  4C« 
commodation. 

Raine,  for  the  defendant,  contended,  that  this  was 
an  action  of  first  impression ;  that  it  could  not  be 
supported  in  law ;  but  that  he  was  ready  to  meet  it 
on  the  merits. 

Le  Blanc,  Justice. — ^The  declaration  does  not 
state  any  custom  of  the  realm,  but  merely  a  duty. 
I  am  of  opinion  that  there  is  no  legal  obligation  on 
the  defendant  to  let  post  chaises  and  horses^  not« 
withstanding  he  has  obtained  a  license  for  so  doing'. 
The  action,  therefore,  is  not  maintainaUe.  I  wiD, 
however,  save  the  point 
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The    defendant's   coonsel,   to  prevent   coming^  igic. 

figun^  requested  that  the  case  might  go  to  the  Jury  ^^^^^"^^ 

cm  the  merits.    Accordingly  they  called  witnestses^  ^^^ 

md  prored  that  the  defendant  had  not  horses  ca*  Uiots. 
psbleof  performing  the  journey  at  the  time. 

Verdict  for  the  defendant. 
Scarlett  and  Cottingham  for  plaintiff. 
Raine  and  Ooss^  for  defendant 

[Attornies,  Smiik.  ■F^wJto.] 


pAftHwoRTH  and  Others^  Assignees  of  Curtik^  a 
Bankrupt,  v.  Pacrwood. 

THE  defendant  was  an  innkeeper  at  Birmmg'    if  a  nest 
ham.    On  the  23d  of  January,  1813,  Curtin  hwetxciMivt 
brought  goods  with  him  to  the  inn  for  sale  as  he  ^^^f^rS^e^ 
was  travelling  through  the  country.     He  staid  at  SJfo^^^e- 
tbe  inn  about  14  days,  and  eat  and  slept  there,  house,  he  ex. 

w«.  1  ■  .      t     .  1  *       oneratei  tbe 

His  goods  were  deposited  in    a  parlour  on  the  imdiord  from 
ground  floor ;  for  two  or  three  days  he  had  tbe  ^y  9^utn  in 
key  of  this  room  in  his  possession,  and  used  to  lock  whicriE*'^^ 
it  up.    Afterwards  the  landlady  wished  to  put  some  J[^J^"nt**^ 
goods  of  other  travellers  there/  and  asked  his  per-  But  if  behave 
mission.    He  gave  her  leave,  and  delivered  her  the  llvepo88e^- 
key  for  that  purpose ;  but  desired  that  the  key  lord  isUtbtc. 
should  always  be  kept  within  the  bar,  that  he  might 
have  it  when  he  wanted  it.     Other  parcels  were  put 
ia  the  room;  and,  a  few  days  after  Curtin  delivered 
«p  the  key,  he  lost  a  packcige  of  tbe  valus  of  50/. 
Vol.  I.  P 
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1816.  Raine^  for  the  defendant,  contended,  that  if  this 

^^!^"^^^^  had  been  a  lodging-room  the  landlord  would  have 

and  Others   ^^^^  answerabie  for  any  loss,  though  the  guest  had 

V.         a  key  to  lock  it.     But  the  room  in  question  was 

ACKwooD.   i^i^gj^  g^g  ^  warehouse  for  Curlings  goods.     It  was 

not  an  apartment  to  sleep  or  dine  in,  but  for  the 

purposes  of  trade.     The  landlord,  therefore,  was 

not  responsible  under  such  circumstances. 

The  defendant's  Counsel  then  called  witnesses  to 
prove  that  the  key  was  exclusively  under  Curtin's 
controul ;  the  evidence  on  this  point  was  contra- 
dictory. 

Le  Blanc,  Justice. — The  landlord  is  not  liable, 
in  a  case  where  the  guest,  by  way  of  excessive 
caution  and  security,  takes  an  exclusive  charge  of 
a  room  or  of  goods.  The  guest  may  so  conduct 
himself  as  to  wave  the  common  Inw  liability  of  the 
landlord.  But  the  question  is,  did  Curtin  take 
upon  himself  exclusive  possession  of  the  parlour ; 
that  is  to  say,  exclusive  of  the  landlord  and  other 
persons.  A  landlord  is  not  bound  to  furnish  a  shop 
to  every  guest.  If  a  traveller  applies  for  a  room^ 
not  to  sleep  or  live  in,  but  as  a  shop  or  warehouse, 
and  takes  an  exclusive  possession,  he  exonerates 
the  landlord.  Whilst  Curtin  kept  the  key  himself, 
the  landlord  was  not  answerable  ;  but  when  he  deli- 
vered up  the  key  to  the  landlady^  when  other 
persons  had  access  to  the  room,  and  other  goods 
were  deposited  there,  the  landlord's  liability  re* 
vived.  If  Curtin  had  exclusive  possession  he  must 
bear  the  loss ;  but  if,  at  the  time  the  goods  were 
lost,  they  were  not  under  Curtin'^  exclusive  care, 
the  defendant  is  responsible.  ' 
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His  Lordship  left  the  case  to  the  Jury  on  the       I8I6. 

evidence,  who  found  a  verdict  for  the  defendant.       ^^^-^>^^^^ 

Farnwokth 

Scarlett  and  Richardsan,  for  plaintiff.  *"'*  2^*'''" 

Packwood. 
Raine  and  Littledale,  for  defendant. 


[Attornies,  GoMkell.- 


-C^irfer.] 


The  goods  of  a  traveller  are 
not' in  the  castody  of  the  inn- 
keeper, so   as  to  charge  him 
with  any  loss,  unless  they  are 
placed  within  the  inn.  Calye's 
case,   8  Rep.  63.     Therefore, 
if  the  guest  require  the  host  to 
ttom  his  horse  oat  to  pasture, 
who  accordingly  does  so,  the 
liability    of   the  innkeeper  is 
discharged.     Secus^  if  the  inn- 
keeper of  his  own  accord  puts 
it  to  grass;  in  which  case  his 
leiponsibility  is  the  same  as  if 
tike  animal  had  remained  in  his 
stable.  8  Rep.  64.     The  guest 
need  not  deliTer  the  goods  in 
tpcdal  charge  to  the  innkeeper, 
nor  acquaint  him  that  he  has 
»ny.      If  the   traveller  have 
property  with  him,   or  about 
^is  person,   the  innkeeper  is 
bound  to  the  custody  of  it  with- 
<>nt  communication.    The  duty 
"  founded  on  the  common  law, 
Andisderitedfromthe  relation 
of  twYeUer  and    host.     Ibid, 
*^'it  the  innkeeper  may  rei^uiro 
*hat  the  property  of  his  guest 
^  delifered  into  his  hands,  in 
order  that  it  may  be  put  into  a 

P 


secure  place ;  and  if  the  travel- 
ler refuse,  the  innkeeper  is  not 
responsible  for  its  safety.  Ibid. 
The  host  cannot  oblige  the 
guest  to  take  charge  of  his  own 
goods,  for  this,  in  effect,  would 
be  a  refusal  to  admit  them  into 
the  inn.  (See  Bennet  v.  Mei^ 
ior^  6T.R.^73.)  And  it  is  no 
excuse  for  an  innkeeper  to  say, 
that  he  delivered  the  key  of  the 
chamber^  in  which  the  pro* 
perty  stolen  was  placed,  to  the 
guest,  who  left  the  door  open. 
Calye's  case,  8  Rop. 

But  in  a  late  case  Lord  El* 
lenborough  observed,  that  al- 
though the  landlord  cannot 
exonerate  himself  by  merely 
handing  over  a  key  to  his 
guest,  yet,  if  the  guest  takes 
the  key,  it  is  a  proper  question 
for  the  jury  \%hether  he  takes 
it  animo  custodiendiy  and  for 
the  purpose  of  exempting  the 
landlord  from  his  liability. 
Burgess  v.  Clements^  K.  B. 
Trinity  Term,  55  G.  3.  See 
likewise  Comyn's  Digest,  Vol. 
1,  285  ;  and  Hammond's  Law 
of  Nisi  Prius,  352,  323. 
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Gaske£l  and  Another  v.  Lindsay  and  Another* 

A.194CP.  rriHIS  was  an  a<:tion  on  a  guarantee^  given  by 
lumd  co.pay-  -^  the  defendants  to  the  plaintiffs,  by  which  they 
g(^dswhi'ch  engaged  to  indemnify  tb^m  for  whatever  goods  they 
roppif  t'o^k  should  supply  to  one  David  Irvine  in  his  line  of 
Sf  JerioTat  business,  from  the  27tb  of  July,  1809,  to  87th  Jufy, 
a  credit  of  3  1810.  One  of  the  defendants  suffered  judgment  by 
c  becomes  in-  defeult :  Lifidsay  pl^ded  his  bankruptcy,  upon 
and^cJ.^?*  which  alonc  the  question  arose.  It  appeared  that 
|weB%hem  ^^c  dealings  between  the  plaintiffs  and  D.  Jrvine 
three  btiu  of    ^erc  upon  the  usual  terms  of  credit  ip  the  trade* 

exchange,  in  *^  '  i  ^» 

payment,  in.  vjz.  two  and  two  moqths ;  that  is  to  say,  at  the  end 
an?Co.who*  of  two  months  from  the  time  of  the  goods  delivered, 
w^diTbecome  th«  plaintiffs  had  a  right  to  call  upon  D.  Irvine  for 
One^'Sf  thesT  »  ^'^  ^*  ^^^  months.  In  the  course  of  their  deftl^ 
h<foT*d^b  ^"^s*  'he  plaintiffs  received  three  bills  of  exchangej, 
fore,  and  the  drawu  and  accepted  by  other  parties,  but  indorsed 
afteV, their'  '  by  the  defendants  to  D.  Irvine,  and  by  him  in- 
c!^V87kewisc  dorsed  to  the  plaintiffs  in  payment  of  goods.  One 
mdC^X^tfwi  ^^  ^^^^®  b^''®  became  due,  and  was  dishonoured^ 
*>>«  ban^^  before  the  bankruptcy  of  the  defendants ;  the  se-? 
and 09. for'  cond  biU  became  due  and  was  dishonoured;  but 
for^wifichuiey  the  plaintiffs  did  not  receive  notice  of  the  disho* 
onfyto"caUon  n^ur  till  after  the  bankruptcy  of  the  defendante; 
^Kn^^r/**'"  ^"^  *^he  third  bill  did  not  become  due  till  six  weeks 

a  Dill  at  two  ,  -        .      . 

months^  at  tiie  after  the  commission.     In  addition  to  the   three 

time  of  A.  and  i  -n        •  •   i  .  .  ,     .         -^     » 

co.'s  commis.  Dills  which  wcre  running,  it  appeared  that  D.  Ir- 
that'in^'ac.  Vine  was  3till  indebted  to  the  plaintiffs  for  a  parcel 
npoi  ui^'SJ.   ^^  S^^^^y  t<>  'he  amount  of  93/.  128.  supplied  on  the 

rantee,  against 

A.  and  Ck>.  their  c^rtifi^f^t^  WM  A  good  defence,  by  virtue  of  die  itat.  of  the  49tli  O.  S. 

c.  I2i.  8.  9* 

1 


LANCASTEE  LENT  ASSIZES,  50  GEORGE  III.  gjg 

4tb  of  December,  1809,  and  for  which  they  bad  a       I8I6. 
right  to  call  upon  him  for  a  bill  at  two  months  on  ^^7*!^ 
the  4th  oi  February,  1810.     The  defendants'  com-         ». 
mission  was  dated  on  the  6th  of  Febmary.    No     Uvwaj- 
notice  had  been  given  to  them  of  D.  Irvine's  de- 
findt  in  not  giving  the  bill  on  the  4th.    No  bill 
was  in  fact  demanded  or  given  for  the  93Z.  1&. 
and,  shortly  afterwards,  D.  Irvine  absconded.  The 
pkuntiSs  sought  to  recover  the  amount  of  the  goods 
sold,  for  which  the  three  bills  of  exchange  were 
indorsed  to  them  by  D.  Irvine,  and  likewise  the 
balance  of  93/.  I2s.  for  which  no  bill  had  been  re* 
crived. 

On  the  part  of  the  defendants  it  vms  contended, 
that  the  three  bills  were  clearly  barred  by  the  cer» 
tifcate,  and  Le  Blanc,  Justice,  was  of  that  opi- 
aion,  inasmuch  as  they  appeared  to  have  been 
given  by  the  defendants  in  satis&ction  of  the  gua* 
natee. 

H^U,  and  Parke,  for  the  plaintiffs,  proposed  to 
ibew  that  the  three  bills  had  been  given  by  the  de* 
fiendants  to  D.  Irvine  for  a  valuable  consideration, 
without  reference  to  the  guarantee,  and  that  they 
had  been  indorsed  to  the  plaintiffs,  in  the  common 
course  of  trade,  in  payment  for  goods  supplied  to 
JD.  Irvine.  They  called  a  witness  for  this  purpose, 
who  produced  the  books  of  the  bankrupts,  and  was 
about  to  read  an  entry  made  by  one  of  the  defend- 
ants (who  suffered  judgment  by  deftiult)  in  which  the 
iceount  between  the  bankrupts  and  D.  Irvine  was 
stated.  It  was  objected  that  the  entry,  Iiaving  been 
nMe  by  one  partner  after  the  bankruptcy,  eould 
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not  bind  the  other  partner.  Le  Blanc,  Justice^  waji 
of  this  opinion. 

They  then  contended,  that,  at  any  rate,  the 
plaintiffs  had  a  right  to  recover  the  93/.  12«.  That, 
for  this  sum,  they  were  only  entitled  to  receive  a 
bill  on  the  4th  of  February  ;  and  that  the  money 
did  not  become  due,  as  a  cash  payment,  till  near 
two  months  after  the  defendants'  bankruptcy :  they 
said,  that  this  was  not  a  debt  which  could  be  barred 
by  the  certificate,  because  it  was  not  a  debt  which 
could  be  proved  under  the  commission.  It  was  not 
a  liquidated  claim,  which  plaintifis  could  have  put 
into  an  affidavit ;  which  they  could  have  gone  before 
the  (Commissioners,  and  claimed  to  prove  in  the 
ordinary  manner.  It  was  a  mere  right  of  action 
against  D.  Irvine,  to  recover  damages  for  omitting 
to  give  a  bill  of  exchange ;  this  was  the  extent  of  the 
plaintiffs'  claim  against  the  principal,  Irvine ;  and 
of  course,  therefore,  in  his  default,  this  was  the 
•  extent  of  the  collateral  engagement  of  the  defend* 
ants.  The  damages  in  such  a  case,  being  for  the 
non -performance  of  a  contract,  could  not  be  ascer* 
tained  without  the  intervention  of  a  jury,  who 
might  give  more  or  less  according  to  the  circum- 
stances. 


Scarlett  and  Richardson,  contra,  relied  on  the 
49  Geo.  III.  c.  121.  s.  9. 


Le  Blanc,  Justice. — I  think  the  thr.ee  bills  ap- 
pear to  have  been  given  in  satisfaction  of  the 
.guarantee ;  they  are  barred,  therefore,  by  the  cer- 
tificate.    I  think  likewise  that  the  93/.  12s.  is 
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barred  by  the  certificate^  under  the  statute^  which       1816. 
the  defendant's  counsel  rely  upon.  ^T^^*^"^ 

•^       *^  GAiKSLL 

V. 

Verdict  for  defendant  Lindsay.        Lindsay. 

Holt  and  Parke,  for  plaintiffs. 

Scarlett  and  Richardson,  for  defendants. 

[Attornies,  Gamdt. fVm/to.] 


Formerly  no  debts  could 
be  proTed  under  a  commission 
of  bankruptcy  but  such  as 
were  debUa  in  prcescnti  at  the 
time  of  the  bankruptcy.  The 
7  G.  1.  c.  31.  extended  the 
light  of  proof  to  certain  writ- 
ten securities,  not  due  at  the 
time  of  the  commission,  but 
^  which,  being  liquidated  and 
ascertained  in  (heir  quantity  at 
that  time,  would  become  due 
in  future.  Such  debts  were 
admitted  to  be  proTed,  allow- 
ing a  rebate  of  interest.  The 
5  G.  %  c.  30.  allows  such  de- 
numd!)  to  constitute  a  good 
petitioning  creditor's  debt. — 
The  49  G.  3.  c.  121.  s.  9.  ex- 
tends the  same  right  of  proof 
to  debts,  of  which  the  term  of 
credit  had  not  expired  upon 
the  issuing  of  the  commission, 
and  which,  therefore,  at  that 
time,  were  not  debita  in  prcB" 
ienti.     In  all  these  statutes  the 


expression  is  dehl;  and  this  word 
appears  to  be  used  in  contra* 
distinction  to  damages,  and  to 
point  at  a  demand  where  the 
sum,  or  quantum^  is  settled 
and  certain,  and  not,  like  da- 
mages, the  subject  of  enquiry 
or  computation.  The  expres- 
sion in  the  seferal  statutes, 
*  rebate  of  tnlerest^*  seems  to 
imply  this.  Vide  ex  parte  Ad" 
ney^  Cow  p.  460.  Utter  son  r. 
Vernon^  4  T.  R.  570.  Ban- 
nistcr  v.  Scott^  6  T.  R.  489. 
Hammond  v.  Toulmin,  7  T. 
R.  612. 

The  Stat.  7  G.  I.e.  31.  s.  Lis 
confined  to  written  securities. 

2  Peer.  Williams,  306.  Swaine 
y.De  Mattosy  Strange,  1211. 
See  likewise  Chilton  v.  Whiffin. 
Goddard  v.   Vander  Heyden^^ 

3  Wils.    262.       Pattison   t. 
Bankes^   Cowper,   640. ;    and  . 
Parslozo  v.  Dearlove^  4  East, 
438.     So  likewise  U  has  been 


216 


CASES  AT  mSI  PWUS. 


18t0.  d^tefntined,  where  goodd  wete 
^■^^^'^^  sold  and  deli?eneid  upon  an 
Oxi^tLt  agreement  to  be  paid  for  by  a 
.     ^*  present  bill  payable  at  a  fature 

day  (but  Which  bill  ne?er  was 
given  or  demanded,  and  seven 
days  after  the  delivery  of  the 
goods  the  debtor  committed 
an  act  of  bankruptcy^)  that  this 
did  not  create  a  present  debt 
sufficient  to  enable  such  cre- 
ditor to  petition  for  a  commis* 
sion  of  bankruptcy  against  the 
debtor;  the  7  G.  1.  c.  31.  s.  1. 
and  5  G.  %  c.  30.  s.  22.  being 
confined  to  debt$  due  on  bills, 
bonds,  promissory  notes,  and 
other  personal  xtritten  securi- 
ties, of  the  like  sort,  payable 
at  a  fature  day.  Jlo/tkins  v. 
Dvperoyy  9  East,  408.  See 
likewise,  as  illustrative  of  the 
general  principle  in  the  latter 
case,  Mussen  v.  Price,  4  East, 
147.  and  Dutton  v.  Solomoiuon, 
3  Bos.  and  Pull,  583.  So,  in 
Hancock  v.  Enivnsile^  3  T.  R. 


435,  it  wat  determined,  that 
if  a  demand  be  payable  at  all 
events  J  though  at  a  future  day, 
it  may  be  proved  under  a  com- 
mission :  but  if  it  rest  in  con- 
tingency whether  it  will  be- 
come payable  or  not,  it  cannot 
be  proved,  unless  it  be  secured 
by  a  penalty  which  is  for- 
feited at  law. 

With  respect  to  debts  due 
at  a  future  day,  the  49  G.  3.  c. 
121.  s.  9.  is  an  enlargement  of 
the  provisions  in  the  former  sta- 
tute, 7  G.  I.e.  31 ;  and  as  that 
statute  extended  the  right  of 
proof  to  written  securities  only, 
payable  on  a  future  day,  the 
49  G.  3.  embraces  debts  of  all 
kinds,  written  or .  unwritten, 
upon  good  and  valuable  consi- 
deration, for  any  money  what- 
soeTer^  which  is,  or  shall  not 
be  payable  at  the  time  of  the 
bankruptcy,  allowing  a  re- 
bate of  interest  on  the  proof 
of  such  debt* 
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1 

Hill  v.  LeIgu  and  Reay^  Sherifi"  of  .Middtcsci. 

.:-•>      ■      ,     .  ! 

DEBT  for  au  escape. — Plea  nil  debet, — TJie  in  an  action 
plaintiflF  had  obtained  final  judgment  agi^jiisi  SVora» 
a  person  of  the  name  of  Coii£i?|^Aam>  and  jued.outj  ^JjJf'^'^J^ 
a  writ  of  capias  ad  satisfaciendum,  dir<;ct^d  to  the  fpoaectme 

1^       .  t       'cn      i*     mjr*  t  It     '  '     '    ii'        ^  him  with  his 

defendants^    shcrill  ot  Middlesex,  retucnabic  ou  office  r,Ao  as  to 

'  make  him  re- 
ttoasible  for  bis  act,  is  by  the  production  of  the  warrant  *  But  any  rec9^itioii  by  the 
•Qfriff,  that  the  officer  acted  nuder  hit  aothority,  will  dispeni^e  with  tbe  necenitity  of 
prodncins  it.  An  indorsement  upon  tbe  writ,  (returned  and  iiled  by  the  sheriff,)  ot  the 
atne  of  we  oflker,  \%  not  sufficient  to  make  the  sheriff  responsible,  without  proving;  that 
kb  name  was. wHtten  n|m)  )t  by  tlie  anthori ty«  :or  with  tfte  privity  of.  the  sheriff.    The 


%rit,  with  the  sheriff 's  return  upon  it,  is  ooly.«yidence  against  him,  to  the  extent  of 
kis  duty  under  it,  atMl'itls  id  part  ^  1i£s  duty  to  annex  tbe  oi&crr'i  vpiae  to  the  return 

Vot.  I.  Q 


Hill 

V. 
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1816-      the  first  flay  of  Michaelmas   Term,    1815.     The 
writ  had  been  regularly  delivered  at  the  sheriflf's 
office,  and  the  sheriff,  upon  being   served  with  a 
Leigh  and  xule,  had  returned  ^on-fs^iwentes. 

It  was  in  evidence  that  the  defendant.  Coning- 
ham,  had  been  in  the  custody  of  a  person  of  the 
name  of  Leach,  who  was  a  known  officer  of  the 
sheriff  of  Middlesex^  and  that  lie  bad  escaped  out 
of  hii  custody.  Th^t)fficcr  was  not  called  as  a 
witness,  and  no  warrant  was  given  in  evidence.  A, 
general  notice  had  been  served  upon  the  defendants 
to  produce  the  writ,  bail  bond,  warrant,  and  all 
papers,  doituments^  Ac.  iki  the  brigind  action* 
Upon  the  production  of  the  writ,  the  name  of 
Leach  appeared  indorsed  upon  it,  but  it  was  not 
proved  to  be  the  handwriting  of  any  person  con- 
nected )iKith  the  sheriff  or  his  deputi^. 

Best,  Serjeant,  for  the  defendants,  contended, 
that  the  plaintiff  had  not-  connected  the  sheriff 
with  the  officer.  In  actions  of  this  kind,  in  order 
to  make  the  sheriff  responsible,  the  warcant  should 
be  produced.  The  notice  to  produce  the  warrant, 
served  upon  the  sheriff,  was  not  sufficient..  The 
warrant  waij  itt  the  custody  of  the  officer,  whoife 
peculiar  defence  it  constituted ;  and  it  would  be  as 
absurd  to' call  upon  the  officer  for  the  writ,  as 
upon  the  sheriff  for  the  w&.rrant.  Neither  wasT  it 
sufficient  that  the  arrest  wasj  made  by  a  known 
officer  of  the  sheriff,  and  that  his  name  was  indorsed: 
upon  the  vrarrant.  The  plaintiff  niiist  go  fufrthery 
and  shew  that  his  name  was  indorsed  upon  the 
writ  by  the  sherlD^'s  authority  or  privliy;. 


Uiix 

V. 
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LenSj  Serjeant^  centra. — The  writ  has  been  re-      J?^^ 
tarned,  and  is  become  a   record.     It  is  evidence, 
therefore,  of  all  matters  contained  in  it.  The  name 
of  the  officer,  indorsed  upon  the  writ^  accompany-   Leigh  aod 
ing  the  sheriff's  return  of  non  est  inventus^  is  ** 

prima  facie  evidence  that  the  sheriff  employed 
him,  and  is  a  recognition  of  his  authority  to  act 
under  it 

GiBBs,  C.  J. — It  is  the  general  practice  to  con- 
nect the  sheriff  and  the  officer  by  the  production 
of  the  warrant.  I  do  npt  say  that  this  is  the  only 
way  to  make  the  sheriff  responsible,  but  it  is  the 
formal  way.  Undoubtedly,  any  subsequent  recog- 
nition by  the  sheriff  would  be  equivalent  to  the 
production  of  the  warrant.  The  notice  to  the  she- 
riff to  produce  the  warrant  is  not  sufficient.  The 
warrant  is  the  authority  which  he  makes  put  to  his 
officer.  It  is  therefore  in  the  custody  of  the  officer. 
The  forms  of  pleading  explain  this.  In  an  action 
against  the  sheriff,  he  justifies  under  his  writ,  and 
the  officer  protects  himself  under  his  warrant.  It 
is,  therefore,  in  his  peculiar  custody,  as  his  means 
of  defence.  But  it  is  said  that  the  sheriff  and  the 
officer  are  connected  by  the  indorsement  on  the 
writ.  It  is  not  so,  unless  the  plaintiff  can  shew 
that  the  officer's  name  was  indorsed  upon  the 
writ  by  the  authority  of  the  sheriff.  The  writ 
is  only  evidence  against  the  sheriff  to  the  ex- 
tent of  his  duty  under  the  writ;  and  it  is  no 
part  of  his  duty  to  annex  the  name  of  the  of- 
ficer to  the  return.  The  name  of  the  officer 
might  I^ve  been  indorsed  by  the  plaintiff  him- 
\  Q2 
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J^ia.       self  or  his  elerk.     There  is  no  evidence  against 
the  sherifT. 


Hill 

r. 

Leigh  and 


Plaintiff  nonsoited. 
Lens,  serjednf,  aind  Minchin,  for  plaintiff! 
Best,  Serjeant^  and  Holt,  for  defendants. 


Id  so  action  of  trespass 
Sigainst  the  sheriff  for  a  wrong- 
ful act  of  the  bailifT,  it  is  not 
eno<igh^  in  order  to  aiect  the 
sheriff)  to  prove  that  he  is  a 
general  bailiff  and  had  given  a 
bond  of  indemnity  to  the  she* 
riff  as  such,  and  to  prote  a 
copy  of  the  warrant  under 
which  he  entered  and  seized 
Ihe plaintiff's  goods;  but  the 
privity  between  the  bailiff  and 


the  sheriff  must  be  established 
in  the  particular  transaction  on 
the  best  evidence,  by  proving 
the  original  warrant  of  execu- 
tion from  the  sheriff  to  the 
bailiff,  or^  at  least  by  proytog 
notice  to  prodacc;  it,  so  that^ 
in  case  of  its  not  being  pro- 
ditced|  secondary  evidence  of 
its    contents    may  be   let  in, 
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Newland  r.  Bell.  Hay  31. 

HIS  wfiis  an  issue  out  of  Chancery  directed  to     ^-  (««  offi. 
try   whether  the  defendant^    previous  to  a  army)  retrrrt 
comroifision  of  Jiankrupt,    which    bore  date  7th  wbei^u^e^cnu 
March,  1816,  was  %  trader.     He  was  described  in  loZe^j^^i' 
the  commission  as  a  dealer  in  pigs  and  a  pork  but-  und^.'u^^^^ 
cher.     The  defendant,  wlip  had  formerly  been  an  pi«%'and  coo. 
officer  in  the  army,  resided  near   CJiichester,  and  hij1Sln'i*y,and 
was  a  gentleman  principally  living  on  his  own  pro-  rncidTbour-*^ 
perty :  he  rented  a  dwelIing-house,.a  small  garden,  nj^akwlio 
aed  three  acres  of  meadow  lan<j.     |n  1814  he  first  ^''"^7  *»  ^ . 
took  possession  of  the  premises:  there  was  a  smajl  proved  not  to 
-pig-atye  in  the  yard,  and   he  built  an  iidditio^al  moretuau  ^ 
atye,  whicb  he  divided  into  two.   JHe  had  ^om  f^T/inc^^ 
more  than  three  pigs  in  the  styes  at  any  one  tiiive;  ^^Jf;!^  t,,,^ 
and  had  never  bougkt,  in  opfi  year,  a.greatejr  ^^?^a.J^<*v 
number  than  fourteen  pigs.    In  two  , instancy  Jbie  bankrapjt 
Uad  Bpld.^  live  pig,  and,  when  he  killed  a  pig,  lie  ^ iile  Aroaii. 
had  been  accustomed  to  dispose  of  a  part.     It  viras  prifif  I/no 
in  evidence,  that  he  had  killed  in  one  season  from  <*«y»<*<'»*«^'«";r 

'  ^  ao<i  one  act  of 

tyi^elve  to  fourteen  pigs,  aud  had  once  sent  a  bacon  i^uyioK*"^ 

«  _,  ,'-  1  til.  8olliiii5  Is  fiiiP. 

.nog  to  CAlckester  market;  and  that  he  kept  and  tickiit  to  coo- 
icilled  more  than  were  req^uired  for  his  own  con-  I^der.* 
.namption.      In   one  instance,  he  told  a  witness 
tb^t  be  bad   become  ; a  pig   merchant,   and  that 
tbere  was  a  ^r^t  deal  0^  .money  to  be  made  by 
iH^at  times. 

Zicns,  seijeant  for  the  defendant.     If  this  ^yir 
deoce  be  sufficient  to  pr^ve  the  defendant  1^  ti^er^ 
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igi6.  every  country  gentleman  who  kept  pigg,  whether 
for  immediate  use  or  profit,  (which  latter  considera* 
tion  Was  never  wholly  excluded,)  would  be  liable  to 
the  bankrupt  lavTs.  Admitting  that  all  the  pigs 
bought  and  killed  were  not  necessary  for  the  de- 
fendant's iRmily,  does  this  constkute  him  a  trader  ? 
A  man  may  be  mistaken  in  his  judgment,  and  over- 
stock himself.  The  defendant  kept  no  shop ;  ex- 
posed no  pork  to  sale ;  made  no  exhibition  as  a 
trader  or  dealer.  And  it  was  not  contended  that 
he  made  any  profit,  much  less  a  livelihood,  by 
dealing  in  pigs. 

Best,  Serjeant,  contra.  The  evidence  is,  that 
he  dealt  in  pigs  for  profit :  that  is  the  only  ques- 
tion; he  bought  and  sold  with  a  view  to  gain. 
Such  a  man  is  a  dealer  and  chapman  in  the  lan- 
guage of  the  law. 

Some  of  the  jurymen  observed,  that  they  had 
known  the  defendant  a  long  time,  and  had  no  con- 
ception he  was  a  trader^  or  intended  to  subject 
himself  to  bankruptcy. 

GiBBS,  C.  J. — The  only  question  is,  has  not  this 
gentleman,  by  his  conduct,  brought  himself  within 
the  description  of  persons  who  are  liable  to  the 
bankrupt  laws?  The  defendant  probably  did  not 
mean  to  be  a  trader ;  he  might  not  know  the  law ; 
but  I  take  the  principle  to  be  this : — If  a  gentle- 
man or  farmer  buy  horses,  sheep,  or  pigs,  for  the 
use  of  his  family,  and,  being  overstocked,  selb 
them  again,  he  is  not  a  trader.  In  the  same  man- 
ner, if  the  defendant  bought  pigs  with  a  view  ^f 
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conratning  them  in  his  family,  and,  finding  he  had 
more  than  he  could  consume,  re-sold  them,  alive  or 
dead,  he  Avould  not  be  a  trader.  But  if  he  buys 
with  a  view  of  profit  from  a.  re-sale,  he  is  within 
the  bankrupt  laws.  In  the  latter  cas^,  the  small- 
ness  of  the  profit  does  not  signify,  and  one  in- 
stance of  buying  and  selling  is  sufiicient.  The  fact 
and  the  question  of  intention  are,  however,  for 
the  Jury. 

Verdict  for  the  plaintiff. 

Best  and  Copley,  Serjeants,  and  Reader,  for  the 
plaintiff. 

Lens,  Vaughan,  and  PeU,  Serjeants,  for  the  de^ 
fendant. 


ime. 


HvwtAm 

V. 

Bftu.. 


it  18  Dot  easy  to  recoDcile 
the  present  case  with  the  case 
of  Stewart  t.  Ball^  2  New 
Rep.  70.  in  which  it  was  hold- 
en,  that  a  farmer,  who  oc- 
cuionaUy  bought  hay,  corn, 
horses,  &c.  with  a  ? iew  to  sell 
again  for  profit,  did  not  there- 
by make  himself  a  trader 
within  the  bankrupt  laws.  In 
that  case,  howerer,  the  acts 
of  Iraying  and  selling  were  de- 
fended upon  the  ground,  that 
they  were  incidental  to  the  oc- 
cupation of  the  farm.  The 
distinctions  are  f  ery  nice  upon 
ihii  subject;    and   cases  we 


brought  into  dlscussiea  et«ery 
day;  but  an  attentire  consi* 
deration  of  the  words  of  the 
act  will  go  a  great  way  to 
clear  the  difficulty,  and  lead 
to  a  dbtribution,  which  in  one 
or  other  of  its  terms  will 
comprehend  all  cases  of  the 
present  kind.  The  words  of 
the  act  (91  Jac.  I.  c.  19.  s.  2.) 
are  as  follows : — 

^^  Every  person  that  uses 
the  trade  of  merchandize,  by 
way  of  bargaining,  exchange, 
bartering,  chefisance,  or  other- 
wise, in  gross  or  by  retail,  or 
seeking  his  or  her  living  by 
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boyiog  sod  selling,  &c.  shall 
be  liable  to  be  a  bankrupt." 

1.  Nowi  the  first  obserration 
upon  this '  defioition  is,  that 
the  several  words  trade,  mer* 
cbandise,  baigain,  ezchaoge, 
bartering,  &c.  are  all  words 
of  the  same  general  meaning, 
Bamely,  trade  and  dealing ; 
that  is  to  say,  the  business  and 
occnpation  of  a  man,  in  trad- 
ing, for  the  sake  of  his  lif  eli- 
bood.— The  first  requisite, 
therefore,  is  the  act  of  trading : 
the  quantity  of  trade  is  of  no 
import.  The  law  requires  no- 
thing but  proof  of  the  animus 
mercandij  and  if  expressed  by 
a  single  act,  it  takes  such  apt 
as  a  sample  of  the  occupation 
of  the  man,  and  presumes  ac- 
cordingly that  he  is  a  trader* 
Thus,  in  Ilolrot/d  r.  6rtrj/nji, 
S  Taunt.  176.  the  purchase  of 
a  single  lot  of  timber  was  held 
sufficient  to  bring  a  man  within 
the  description  of  the  law* 

2.  A  landlord,  who  sells  the 
produce  of  his  land,  or  the 
stock  which  he  feeds  upon  it, 
whateter  his  tenure  may 
be,  whether-  freehold,  lease- 
bold,  .  &C.  &c. ;  and  any  far- 
mer, or  occupier,  under  him, 
are  not.  traders  within  the 
above  description*  It  is  un- 
necessary to  say  any  thing 
with  regard  to  agricultural 
produce,  as  the  question  has 
only    arisen  with  respect  to 


the  extraordinary  prodnoe  of 
land,  spch  as  minerals,  lead, 
coals,  alnm  iforks,  lime, 
bricks.  Sec. 

It  is  eyidently  necessary 
that  the  owner  of  land  Bhonid 
sell  his  produce,  whatercr  it 
be.  But  such  sale  partakes 
nothing  of  the  nature  of  an 
act  of  trade.  It  Is  not  neces- 
sarily accompanied  with  whii 
seems  chiefly  to  constitute  the 
act  of  tradiog,  s.  e.  mutual  cre- 
dit, risk,  and  the  fluctuation 
of  capital.  Such  selling,  in 
its  proper  circumstances,  is  the 
immediate  conversion  of  the 
produce  of  the  land  into  mo^ 
ney:  and  there  the  dealing 
ends.  The  landholder,  aid 
his  commodity,  are  not  at  sea. 

3.  Nor  will  the  landholder 
be  taken  out  of  this  exemptioa 
from  the  legal  definition  of  a 
trader,  if,  in  order  to  bring 
his  produce  into  market,  be 
be  compelled  to  do  some  act, 
which,  if  principal,  would 
be  an  act  of  trading;  but 
which,  being  necessary,  instm- 
mental,  and  incidental,  is  le» 
gaily  considered  as  only  a 
part  of  his  act  of  selling,  aa 
the  first  owner  of  the  pro* 
duce.  For  example,  if  he  buy 
sand,  and  fuel,  in  order  to  as- 
sist him  in  workiui;  up  his 
bricks.  If,  having  a  fishery 
upon  his  estate,  he  buys  what- 
ever may  bu  necessary  in  or* 
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^  to  sell  the  fish  ;  for  is- 
itaoce,  if  he  salt  what  he 
cannot  sell  fresh ;  all  these, 
aod  liroilar  actsj  which,  if 
eierdsed  /prdtc^Mi%,  wovU 
ciBstitiite  ft  trader,  are  here 
regarded  as  only  incidental  to 
the  necessary  sale  of  his  pro- 
duce. 

4.  Bat  such  act  of  working 
v^  adding,  altering,  &c.  the 
raw  material  pf  the  land, 
nest  be  aecording  to  the  usaal 
aad  Mcessary  mode  of  en- 
joying the  prodace ;  in  other 
words,'  must  be  a  mere  selling, 
as  owfier  of  snch  produce; 
Therefore,  if  a  landlord  hare 
a  field  of  clay,  of  which  he 
can  make  no  other  use  than 
by  working  it  op  into  bricks, 
and  selling  it,  he  Is,  as  soch, 
merely  a  seller  of  pr<fduce, 
aod,  therefore,  no  trader. 
Bat  if  another  hire  the  same 
field  from  him,  not  as  a  far- 
mer, who  takes  it  as  part  of 
his  farm,  and  who,  being  In 
the  same  cireomstances  as  his 
landlord,  works  it  up  from  the 
same  necessity; — but  as  a 
brick  maker ;  in  this  case,  there 
are  all  the  qualities  of  frading, 
and  this  Toluntary  act  of  'be- 
coming  a  trader.  The  trading 
is  here  the  principal  act,  and 
the  land  is  only  used  as  the 
raw  material  for  a  manufac- 
ture. 

5.  The    distinction    In    all 


these  cases  turns  upon  the 
point,  whether  the  alleged  act 
of  trading  be  Incidental,  or 
pripdpal ;  be  a  necessary  aod 
admlnistratire  part  to  some  act, 
admitted  by  law  not  to  be  a 
trading,  or  be  absolute  und 
piimary  in  its  natnre.  Such 
cases,  therefore,  are  most  fre- 
quently questions  of  intention^ 
or  of  circumstances,  from 
which  Intention  must  be  de- 
duced by  eTidence,  and,  as 
such,  are.  proper  for  a  Jury. 

6.  The  reason  upon  whi^h 
a  landlord  selling  his  own  pro- 
duce is  not  regarded  as  a 
trader,  extends  to  all  peirsona 
within  the  same  analogy.; 
■amely,  to  all  those,  who,  iki 
order  to  enjoy  the  produce  of 
their  personal  labour,  are  cdm« 
{^Ued  to  the  act  of  aelling, 
and  incidentally  to  the  act  of 
buying,  in  order  to  sell.  For 
example,  a  fisherman,  who  oc- 
casionally buys  fish  to  make 
up  a  deficiency  for  market. 
liut  if  there  be  any  buying  of 
materials  beyond  what  may  bo 
necessary  to  supply  the  per- 
sonal labour,  it  is  an  act  of 
trading.  In  all  cases,  how- 
ever, it  is  a  question  of  inteo- 
tion  and  circumstances. 

7.  It  has  been  before  oh- 
seryed,  that  the  quantity  of 
trading  is  totally  immaterial, 
and  the  reason  of  this  rule  of 
law  is  good.     For  example,  a 


1816. 


826 


CASES  AT  NISI  PRIUS,  C.  P. 


1816. 


V, 

Bell. 


Irian  might  buy  his  whole 
stock  by  one  bargain  ;  sell  it 
Newland  imnoediately  after  by  another  ; 
and  might  do  no  other  act  of 
trading  until  the  expiration  of 
his  credit.  Neither  is  profit 
necessary.  Indeed,  the  gene- 
ral presumption  in  all  such 
cases  is,  that  there  is  no  prO' 
^  bat  waste,  imprudence,  ac- 
cident, or  ignorant  trading. 

In  some  of  the  early  deci- 
sions upon  the  cases,  whether 
a  landholder,  selling  the  pro- 
duce of  his  land,  for  example, 
brick,  coal,  &c.  was  liable  to 
the  bankrupt  laws,  much  dis- 
coftion  was  raised  upon  the 
nature  and  extent  of  his  in- 
terest in  the  land.  Wells  j. 
Parker  in  error ,  1  Term.  Rep. 
34.  Sution  t.  fVkeeley,  7 
East  442.  But  in  the  lat- 
ter cases,  the  extent  or  dura- 
tion of  interest  has  not  been 
thought  material. 

In  Ex  parte  Gdllimore^  the 
Lord  Chancellor  obserred, 
^<  It  is  admitted,  if  a  person 
make  bricks  on  his  own  estate, 
and  sell  them,  he  is  no  trader ; 
and  I  cannot  think  there  is 
any  difTerence,  whether  he  is  a 
termor  or  a  freeholder.  For 
it  is  the  same  species  of  in- 


terest, btft  for  a  shorter  di!^ 
ration;  and,  therefore,  the  samr 
principle  must  apply.  I£^ 
therefore,  a  man  only  make  a 
profit  of  the  soil  which  he  hat 
as  his  own,  and  I  do  not  know 
how  to  distinguish  between 
an  owner  in  fee  and  an 
owner  for  a  term  of  years,  my 
inclination  is  to  say,  that  he 
would  not  be  a  trader  within 
the  bankrupt  laws.  But  nice 
distinctions  hare  been  taken  in 
almost  every  case  which  has 
occurred." 

In  the  same  case  his  Lord- 
ship observed,  that  the  owner 
of  a  colliery,  buying  articles, 
and  selling  them  again  to  his 
own  pitmen,  would  not  be  a 
trader.  Nor  a  fisherman,  who 
bought  occasionally  fish,  to 
nfake  up  a  cargo  for  markel^ 
otherwise  deficient.  2  Rose's 
Cases  in  Bankmpty,  424. 

But  a  farmer,  buying  and 
selling  horses,  to  an  extent  an* 
authorised  by  his  character  ef 
farmer,  maybe  a  liankrapt,  as  a 
horse-dealer.  Ex'parte  &iMa, 
2  Rose,  38.  Sittings  after  Tri^ 
nity  Term,  1810.— See  like- 
wise the  cases  collected  im 
Whitmarsh*8  Bankrupt  Lawe^ 
p.  6  to  12. 
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Weylanh  V.  Eluns^  iiUjfsf. 

rriHlS  was    an   action  against  the   defendant^  Jln^n^nt^ 
J-    the  proprietor  of  a  waggon^  for  the  negli-  bosiiieMof 
gence  and  misconduct  of  his  servant^  the  driver ;  rienrby'a 
who  had  driven  the  waggon  against  a  cart  which  ^^^^^ 
stood    in   the    public  street,  in  Kensington,  and  ^^^^^ 
had  forced  the  cart  against   the  plaintiffs  shop  J^J^rjJjT 
window,  which  was  thereby  broken.     The  wag-  aDdB.tnp. 
gon  belonged  to  the  defendant;    but  the  horses  tii/7emainio9 
were  the  property  of  another  partner,    of  the  l^[^t^J|^ 
name  of  Dyson.    The  business  of  a  public  car-  ahlwo? of  ti^ 
rier  was  divided  between  them :  the  defendant  pro-  concern  be. 

'  tween  them^ 

▼tded  the  waggon,  and  Dyson  found  the  horses  responsible 
and  drivers,  from  London  to  Farnham  ;  but  from  conduct  «id 
Famham  to  Gosport,  which  was  the  conclusion  of  ^^/drifen^ 
the  stage,   the    defendant  provided    horses    and  "^^^^^ 
drivers.    He  had,  however,  no  actual  controul  over  ^•'•>*  ^u. 

tance.   And  it 

the  waggoner  at  the  time  of  the  accident ;  on  the  is  no  defence 
contrary,   Dyson  hired   him,    and  paid  him  his  servant,  by 

imtrt^a  whom  an 

^'™&^»-  injury  U  com- 

ttitted,  was 
tfiei!l»Mia<ter- 

Best,  Serjeant,  for  the  defendant.     Elkins  is  not  jantofii.and 
responsible :   it  is  his  waggon,  but  it  is  neither  paid  by  a. 

alone. 
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1816.  drawn  by  bis  horses^  nor  driven  by  his  servant. 
The  principle  of  the  law  is^  to  hold  the  master  re- 
sponsible for  the  injury  done  by  his  servant  in 
the  course  of  his  employ :  the  relation  of  master 
and  servant  must^  therefore,  subsist,  or  the  law  can 
raise  no  responsibility.  It  would  be  ur^just  to  make 
one  man  liable  for  the  act  of  another,  whom  he 
has  not  placed  in  his  employment,  and  over  whom 
he  has  no  contpoul.  If  I  lend  a  friend  my  car- 
riage, and  he  hires  a  coaehman  to  drive  it,  am 
I  responsible,  as  the  owner  of  the  carriage,  for  an 
injury  done  by  the  driver  ?  The  action  is  a  hard 
one  at  best,  and  ought  not  to  be  extended.  He 
cited  Barton  v.  Hanson^  2  Taunt.  49. 

GiBBs^  C.  J.  TJie  action  is  maintainable  on  this 
principle:  the  waggon  belongs  to  Elkins ;  he  has 
tlie  profit  of  the  <farriiEige.  On  what  terms  lie 
engages  with  other  persons  to  Iwrse  the  waggon, 
we  cannot  telL  It  is  sufficient  that  he  is  found  to 
be  a  partner  in  aoomroon  concern,  and  jointly  in- 
terested with  Djifson  in  the  profits.  It  is  of  no  im- 
portance how  Elkins  and  i^yson  apportion  the  car- 
rying business  between  them.  The  sprvatit  is  cnc- 
gag^  to  drive  the  waggon  for  Elkins,  as  Well  <is 
for  his  immediate  employer  Dyson.  Though,  by 
the  subordinate  contract  between  the  partners 
he  is  the  servant  of  one,  yet,  in  the  contemplation 
of  the  kw,  and  for  all  purposes  of  legal  re- 
sponsibility, he  is  in  the  employ  of  both.  The 
case  cited  has  no  application.  There  may  be  an 
inferior  contract,  regulating  the  rights  of  the 
parlies,  and  binding  them  to  each  other,  which 


m. 


vikfc  tb^  aO  owe  to  tbe  p&%!ic. 

Verdict  for  tbe  phhitill 


itts^ 


Pdl, 


for  the  pkuHiC 


Bnf^  serjfuit^  for  the  defenduL 


iMlij  cawMMotwilk  Ikepcio- 
fiplwaricglii  liability;  avcrj 
diii»0Bt  tluig  from  moral  cri« 
aikmlily. 

llwfoniidalioaoCtJita  braadi 
of  «ac^«  ii  aTowodif  da  tbo 
mastai  of.ihe  iUnao  CMa  (4 

fiKkpet  m;  aamelyi  that  the 
aiQBncjr  of  a  aeitant  is  init  an  ih» 
ftnimest;  aad  that  any  man 
lunrmgwi  aotfaorlt]r'orar  the 
setfMaof  abotiier^  irti^.  akfact 


I  him  to  *i 
I  ia  aoowfiiioiit 
of  vhach  Mch  act  in  a  ft^olty  or 
hy  tim  oliwuia  of  a  doo  nm 
aaA  coatiMl  (cither  protlwrnhp 
hi  the  choico  of  hi»  srrvaai^or 
in  thoactittoif) 
rsoimhimlodoart 
injary^  shall  bo  resfmaublo  im^ 
the  act  of  hii  terraotY  as  if  ic 
vote  the  act  of  himtilf.  Alt 
the  cases  rest  «|ion  the  defo^ 
lopemeot  of  thbpriadplr.  Wo 
shall  here sal^a  some  of  thoeo 
dlirisioiit  iato  which  It 
I  to  distrttmto  Itaalf. 
-  1.  Tbe  fintcaseof  soch  re« 
ipoosihilily  is thooxprrss c^m* 
OHihdof  the  .'mastav ;  and  hert 
the  pneptple  is  too  obrioiu  to 
oeedi  an  explanation* 

9^.1th^  second  head  is,,  that 
ef  reasonable  preemptions  or^ 
in  legal  terms,  a  general  com- 
niamd.'  >  Whatever  a  servant  is 
permitted  to. do  in  the  ordinary 
eonrse  eii  his  business^  is  oqui* 
1 


sao 
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N«^^V^W^  soDiption   aiid    general    con- 

WsTLAHO    mand.     Thus,  if  an  innkeeper 

^*  employ  a  drawer,  who  senres 

HXiKiKa.       jjjg  gyggtg  ^jtii  yfine  injurious 

to  their  health,  (he  party  in- 
jured may  bring  an  action 
against  (he  master.  1  RolL 
Abr.  05.  Upon  the  same,  prin- 
ciple, by  the  common  law  (till 
altered  by  the  statute  of  Anne) 
if  a  servant  keep  his  master's 
ire  Begligently,  so  that  liis 
neigkbour's  boose  ba  hunt 
down  thereby,  an  action  lies 
against  the  roaster,  because  this 
negligence  occurred  in  bis  ser- 
Tice.  Otherwise,  if  the  serrant 
going  along  the  street  with  a 
torch,  by  negligience  set  fire  to 
the  house  of  a  ndghbour;  for 
tkeie  he  is  not  in  bis  mas- 
ter's immediate  senrice,  and 
mntt  answer  the  damage  per- 
aooally.  Noy's  Mai.  c.  44.  In 
nil  sncb  cases,  the  tctm  in  our 
law  books,  general  command, 
is  equiwalent  to  the  words,  the 
general  deputation,  or  Tolon- 
tary  substitution  of  the  iwrnnt 
for  the  vaster,  wHkrn  the  ime 
ofkiM  p^ftkmiar  emploj^;-  and^ 
therefore,  all  the  acts  of  the 
•errant  witbin  suck  pailicnlar 
line,  are  ^ery  properly  regard- 
ed as  the  acts  of  the  master. 

3.  The  third  bead  of  suck 
responsibilifty  is,  wknretkeab- 
I  of  a  dae  cam  and  oen* 
I 


trottl  by  a  master,  either  b 
the  previous  choice  of  his  ser- 
vant, or  in  the  immediate  act 
itself,  has  occasioned  an  injury 
to  another.    In  all  such  cases 
the  master  is  legally  as  well  as 
morally  criminal  for  the.aet  of 
his  servant,  and  therefore  be- 
comes a  subject  of  legal  as  well 
as  of  moral  imputation.    Thus 
a  chembt  who  employs  an  un* 
skilful .  apprentice   to  mix  up 
drugs  and  vend  in  htxh^fS  or 
the  matter  of  a  stage  coack  cb« 
plojing  a  negligent  driver,  aie  * 
responsible  for  the  acts  of  tkcic 
respective  servants.     Nor  deei 
it  make  any  distinotion  in  these 
cases,  wkeCker  suck  injtey  be 
the  effect  of  negligence  or  wiU 
fulness  in  the  sai^aat,.  so 'long 
as  it  b  within  the  scope  of  the 
master's  employ.    The  reason 
of  this  Is  two-fold;  in  the  first 
place,  because  tbe  mastisiv^^ 
alone  could  know  his  serrant, 
is  bound  to  makediofcoof  a( 
proper  4>ne   in  every  respect, 
both    as  to  good    tbaracter, 
which  would  exclude  s^ch  wiW 
fulness;  and  as  to  skilly  wiikh 
wonUlesclude  such  negligences 
4.  Accevdnig  to  the  ^boee 
definition  (that  tke  smaatis 
the  deputy  of  tke  master  only, 
within  the  limita  in  wkick  kn 
is  employed)  the  master  is  not 
responsible  for  iany  act  of  kia 
serrant^  wkick  Bdus  bo  peit 


"\ 
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wkk  luft  f€iiice»     iMtc  givai 


Mlj  wkk  kk 
vicB,  bat  Bot  aaj  ranit 
k.    FOTeiiBple,ifB 
■BB  dffire  otct  the  leg  of  ] 

tlM  iBJwy ;  bat  if  be  g^  off 
bii  eoocbbox  uid  bonewbip  a 
■■■  ia  tbeftreei,  Uisbisact, 
and  Mt  mm;  k  n  aotbiag 
vUdil  CMldfomaoorim. 
flat;  ft  tt  Mt  tbe  rasiik  of 
cbamctor,  or  tbo  obMnoe  of 
aaj  proper  <|Htlk j  wbicb  I 
oogbt^  adiog  witb  onUnarj 
discretioiif  to  ba?e  required  in 
ednnr.  Ail  the  caset  uoder 
tbb  OBceptioB  rert  apon  the 
Mmo  dittinetioii.  Tbe  iojo- 
liooe  mttj  lor  wkidi  tbe  oMiter 
is  made  reflponiibiey  mint  lie 
MMBethiag  growing  oat  of  the 
pettioelar  service,  and  be  com* 
mttled  fuaienui  m  $erviiw* 

5*  To  instance  a  few  more 
cuet.  In  Bro.  Abr.  tit^Tres- 
peii,  pi.  435)  it  is  said^  "  If  my 
senant,  withoat  my  notice,  put 
mf  beasts  in  another's  land^ 
mjr  jenrant  is  the  trespasser,  and 
.  net  I;  because,  by  the  roluu- 
tuj  putting  of  the  beasts  there, 
withoat  my  assent,  he  gains  a 
special  property  for  the  time, 
and  soy.  to.  this  purpose,  they 
aie  his  beasts."    The  reason 


giiea  is  a«  1  iiidt  of  the 
sobciUj  of  ow  oU  Uv*wtken| 
wbo  piefeiied  a  reasoay  bov^ 
ever  tediaical  aod  rcsBoCSL  to 
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Wetuoio 

EL&l2tS. 


la  MiddkCoa  r.  Fowler,  Salk. 
«9,  Holt,  a  J.  places  tbe 
law  apon  its  proper  foondatioa^ 
whco  be  states  it  as  a  geaeni 
position; — *^  that  ao  amster  is 
chaigeeble  witb  tbe  acts  of  bis 
servaat,  bet  when  be  acts  ta 
tbe  eiecation  of  tbe  aatkority 
given  bim.**  la  other  words, 
when  a  servant  qaats  sight  of 
tbe  obfoct  for  wbicb  bo  was 
employed,  and,  withoat  refer* 
ence  to  his  master's  iHisiness 
or  orders,  commits  from  his 
own  nmlice  some  wilfal  and 
independent  act,  he  is  ao  longer 
presumed  to  be  acting  in  pur- 
suance of  his  general  authority, 
as  a  servant,  and,  according  to 
the  doctrine  of  Lord  Holt,  bis 
nmster  is  not  responsible  for 
the  act  which  he  does.  Thus, 
in  M^Manus  v.  Cricket,  I  East 
106,  the  Court  of  King's  Bench 
determined,  that  a  master  was 
not  liable  ip  trespass,  for  the 
wilful  act  of  bis  servant^  ia 
driving  his  master's  carriage 
against  another;  such  act  being 
done  without  the  direction  or 
assent  of  the  master ; — admit* 
ting,  at  the  same  time,  that  the 
master  would  be  liable  for  any 
damage  occtsioned  by  the  ncg- 


^si 


CASfiS  At  NISI  PRltlS,  C;  P. 


1816. 


ligGiice  and  tm^kilfalneiis  of  hif 

_       serraot  whilst  in  his  etnploj. 

WCYLAND         in   the    fame   manner,  al« 

^'  thouffh  the  master  of  a  ship  is 

Elxiiis*  /7.    .         ^     *  ,.. 

not  discharged  of  his  respon-' 

sibility  for  the  acts  of  his  creir 
notwithstanding  thej  are  doiie 
tinder  thd  direction  of  a  pHoi, 
ifho,  by  the  regulations  of  a 
statute^  supersedes  the  master 
for*  the  time  in  the  goferilment 
of  the  ship;  jet,  if  one.  of  the 
ship*s  croir  does  a  wilful  lict  of' 
injdry  to- another  ship^  withoot* 
any  direction  from,  or  privity 
with,the  master,  nreispasscannot 
be  maintained  against  thti  mas- 
ter, although  he  i4^a9  on  board  at 
thetime.  Boudterr.Nofdstromj 
1  Taunt.  56-8;  andseethecasH 
referred  to  in  the  ailment. 

So,  in  a  later  case,  ffichoifon 
t.  Mojm.trjr,  15  East  384,  it 
was  determlnet! j  thst  the  cap* 
tnlh  of  a  sloop  of  war  was  not 
responsible  in  an  action  on  the 
case^  which  is  a  material  dis^^ 
tinction,  for  damages  done  by 
running  dowh  another  tessel ; 
the  mischief  appearing  to  hare 
been  committed  during  the 
^atch  of  the  lieutenatrt,  who 
was  upon  deck,  and  had  the 
actual  management  of  the  sloop 
at  the  time*  and  when  the  cap- 
tain was  not  upon  deck,  and 
was  not  called  by  his  duty  to 
be  there.  That  case,  ho  we?  er, 
was  determined  upon  this  prin- 
3 


ciple,  1.  That  the  defendant 
and  the  lieutenant arereeqoaliy 
the  servants  of  a  superior,  «iid 
stationed  on  board  by  the  saoM- 
authority.  S.  Th^  the  defend^ 
ant  had  no  power  either  to  mp^ 
point  or  dismiia  his  officers  and 
crew. 

6.  With  respect  to  ffae  de^ 
scription  of  agents  aod  serranls^ 
for  whose  acts  the  master  may 
be  respkinsible^  there  is  a  pe-s- 
culiarity  in  the  English  law^ 
which- embraces  4  tery  #idif 
and  extensite  relHticM.  In  thtf 
citil  law  the  liability  #aa  itaNP 
rowed  to  the  person  stahdtnjf 
in  the  relation  otfipeferftimft 
liat  to  the  wrongdoer.  Digi* 
iib^  ix.  tit.  9*  Our  law  etteiids^ 
not  only  to  caees  where  tb« 
agent  is  a  domestic,  but  It 
throws  the  Tefip6n sibili ty  tipoff 
the  principal,  from  lA^hom  th0 
aOfhority,  of  wTilch  the  In^Utf 
IS  a  consequence,  originally! 
mored.  Thus,  where  a  asaster 
hating  employed  hissenran^to 
do  some  act,  and  the  serrant 
out  of  idleness  employed  ano- 
ther to  do  it,  and  that  person^ 
in  carrying  Into  execution  the 
orders  which  had  been  gWen 
to  the  scrtant,  committed  an 
injury  to  the  plaintiff,  the  mas- 
ter  wa9  held  responsible,  tie- 
ported  from  TiuUer^  J.  by  Eyre 
C.  J.  in  Bush  t.  Steinnmnj  f 
B.  and  P.  401. 
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7»  The  general  proposition, 
tbat  a  person  shall  be  answer* 
•Ueforan  injury  which  arises  in 
carrying  into  ezecntion  that 
which  he  has  employed  another 
to  do,  is  perhaps  too  1ai^  and 
loose  ;  bnt^  in  the  case  of  LH* 
tledale  t.  Lord  Lorudale^  3 
H.  Bl.  307-^99,  and  in  Busk 
▼.  Stemmam^  I  B.  and  P.  404, 
the  principle  was  carried  to  a 
great  extent.  In  the  former 
case^  the  defendant  was  held 
rssponsible  for  an  injnry  to  the 
pfauntlff 's  hone,  done  by  per* 
ions  with  whom  he  had  con* 
traoted  (and  not  merely  em- 
ployed as  agents  and  seiVants) 
to  work  a  colliery,  on  the 
ground  that  the  colliery  was 
the  defendant's  property ;  that 
it  was  upon  his  land ;  and  that 
the  description  of  persons  work- 
ing it  could  make  no  difference 
in  hb  lesponsibility.  In  Dusk 
T.  Sieintnan,  the  decUion  was 
this :  A>  ha? ing  a  house  by  the 
road  side,  contracted  with  B. 
to  repair  it  for  a  stipulated 
sum  ;  B.  contracted  with  C.  to 
do  the  work ;  and  6\  with  D* 
to  furnish  the  materials.  The 
servant  of  D.  brought  a  quan- 
tity of  lime  to  the  house  and 
placed  it  in  the  road,  by  which 
the  plaintiff's  carriage  was 
OTerturned ;  held,  that  A,  was 
answerable  for  the  daipage  sus- 
(ahed.    In  this  case  the  Court 

Vol.  I. 


principally  rrtied  upon  thecase       1818. 
oi  Littledale  r,  Lonsdale.   See    v^V^/ 
likewise  Stavie  r.  Carttcrigki^    Weylaho 
6  T.  R.  41 1.  Fitmer  t.  Adamy      Eia,'j,,, 
^Taunt.  31 4.  Pawner.  Rogers^ 
2U.  a  349.  LesUer.  Pounds^ 
4  Taunt.  649. 

The  following  case  will  shew 
the  extent  to  which  a  master 
is  answerable  for  the  act  of  his' 
servant : 

Dixon  v.  Bell,  Trinity  Term, 
56  Geo.  III.  K.  a  Westmin- 
ster.—MS. 

This  was  an  action  on  the 
case  for  haring  negligently  en* 
tirnsted  a  loaded  gun  to  a  Mu- 
latto girl  of  twelve  years  of 
age,  who  discharged  it  against 
the  son  and  servant  of  the  plain- 
tiff, and  severely  wounded 
him,  per  quod  iermtium  ami* 
tity  &c. 

The  defendant  was  a  West 
Indu  merchant,  and  had  lodged 
with  a  person  of  the  name  of 
Lemon  ;  but  upon  removing  to 
another  honse,  he  sent  a  Mu- 
latto girl,  who  was  in  his  ser- 
vice, to  bring  away  a  loaded 
gun,  with  a  verbal  message  to 
the  master  of  his  former  lodg- 
ings, requesting  him,  previously 
to  his  delivering  the  gun  to  the 
girl,  to  take  out  the  priming. 
The  master  of  (he  lodgings  ex- 
amined the  pan,  saw  no  prim* 
log,  and  delivered  the  gun  to 
the  girl,  with  an  exhortation 
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to  take  care  of  it*  .  She  went 
into  the  kitchen,  apd  seeing 
the  plaintiff's  son,  a  boy  of 
nine  years  old,  playfully  pre- 
sented the  gun  at  him,  saying 
that  she  would  shoot  him.  The 
gun  went  off,  and  the  contents 
wero  lodged  in  the  child's  face ; 
one  eye  was  lost,  and  his  face 
much  lacerated. 

The  Attorney  General  for 
the  defendant,  contended, — 
I.  That  due  care  had  been 
taken,  and  that  the  master  was 
not  responsible  for  the  act  of 
his  serf  ant,  where  the  injury 
was  so  remote  as  in  the  present 
case.  The  defendant  was  not 
accused  of  haring  employed  an 
improper  servant;  or  hafing 
employed  a  proper  servant  im» 
properly.  2.  That  the  act  of 
the  Mulatto  girl  could  not,  in 
any  sense,  be  regarded  as  an 
act  in  the  course  of  general 
service.  Without  imputing  any 
blame  to  the  girl,  it  might  be 
regarded,  in  reference  to  her 
master,  as  her  own  independ- 
ent act. 

Lord  EOenborough. — There 
are  two  questions  for  the  Jury. 
The  first  is,  whether  the  de^ 
fendant  had  used  a  reasonable 
caution  with  respect  to  ^uch  an 
instrument  in  anjf  hands.  The 
second  question  is,  whether 
such  caution  was  reasonable  as 
respected  a  servant  of  such  ago 


and  condition.     Upon  the  first 
head,  it  was  the  duty  of  a  mat«  > 
ter  to  take  all  necessary  pre- 
caution with  respect  to  a  dan« 
gerous   instrument;    and   the 
dischaige  of  the  gun,  although 
the  priming  was  gone,     was 
certainly,  in  some  d^ree,  » 
proof  that  such  caution   was 
not  sufficient.    That  this  was  a 
question  for  the  Jury  under 
the  first  head.    Under  the  se- 
cond, the  .sufficiency  of  the 
caution  had  a  necessary  rela- 
tion to  the  condition  and  cir- 
cumstances of  those  to  whom 
it  was  applied ;  and  what  woald 
in  one  case  be  sufficient,  (as 
for  example  to  a  man  of  ma- 
ture understanding,}  might  evi- 
dently be  inadequate  to  ano- 
ther; as  to  a  boy  or  a  girl. 
The  master  in  all  cases  is  bound 
to  employ  proper  instruments, 
and  to  use  sufficient  caution* 
When  he  acts  by  another,  .he 
is  bound  to  the  same  degree  of 
care  as  when  acting  by  himself. 
lie  is  legally  liable  for  all  that 
he    negligently    suffers.     The 
possessor  of  an  instrument  of 
mischief  roust  keep  it  from  the 
reach  of  doing  injury ;  and  if 
he  choose  to  remove  it,  he  must 
do  so  with  due  precaution,  and 
by  a  safe  conveyance. 

The  Jury  found  a  verdict 
for  the  plaijitiff,  with  damages 

loot 
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The  Attorney  General^  in  Topping  and  Ilolty  for  tbe        1810. 

the  ensuing  term,  moTed  for  a  plaintiff, 
new  trial ;  but  the  Court  was 

unanimous  in  opinion  with  his  The  Attorney  General  and 

Lordship,  and  a  rule  was  re-  Gaseke^  for  the  defendant, 
fused. 
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RoBsoN  V.  GoDFiiEY  and  Thomas. 


Mayt9. 


t.  Where  flT^HIS  wa8  an  action  to  recover  the  amount  of  a 
r^n  a  splMfai  X.  fthipwri^t*8  bill.  The  plaintiff  had  repaired 
for  Mt^'^d  a  vessel  belonging  to  the  deiTendants.  It  appeared 
Sil^ft^de.    ^^^  was  an  agreement  in  writing,  which  de- 

thVoriJiSr  8^"^^  *®  ^^^^  *^  ^^  ^^"^^^  ^^^  regulated 
plan  by  the  the  mode  of  payment.  The  repairs  had  like- 
parties,  the  es-  wisc  been  estimated^  and  the  expence  ascer- 
ezdiBded°hot  taincd.  It  was  agreed,  that  the  expence  should 
ni^of  pay.  ^^^  cxcccd  the  sum  of  &iOL  and  payment  was 
Sr«!^**  to  be  made  by  100/.  at  a  fortnight  after  the  re- 
eontractean  pairs,  100/.  at  a  month*  1002.  at  six  weeks,  and 
for tuiyexceis  the  residue  by  an  approved  bill  at  six  months. 

heyooditithe 


fi!!i^!^  'The  action  was  not  brought  upon  the  special 

"It*  Where  ^^''^^c*^  ^^^  ^^e  declaration  only  contained  counts 

work  u  done  for  work  and  labour  generally.     But  it  was  in  evi- 

ckicoBti^  dence  that  the  original  plan  for  the  repairs  had 

llSSilefndi'  b«en  varied;  that  other  work  had  been  done  by 

f^'ltothe"  ^^  defendants'   order,  out  of  the  scope  of  the 

coiintifw  agreement,  and  beyond  the  repairs  originally  con* 

boar  gene*  ,  templated  between  the  parties. 

rally;  tinlejis 
there  be  some- 

SiSS^/uTe  Shepherd,  S.  G.  and  PuUer,  for  the  defend- 
m^tH^SS^  ants,  objected— 1.  That  the  plaintiff  should  have 
either  by  sti-  declared  on  the  special  agreement  as  far  as  it 
S^i^^hi-  extended;  and,  for  any  excess,  he  might  have 
JSIlt  hS^^'*"  had  recourse  to  his  quantum  meruit.  2.  The  con- 
^^  tract  defines  the  manner  of  payment :  part  is  to 
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be  paid  by  an  approved  bill  of  six  months.  Now^ 
the  time  is  not  yet  arrived  ^hen  the  plaintiff  would 
be  entitled  to  recover  that  bill^  according  to  his 
agreement;  hnU  by  his  form  of  declaring,  he 
claims  foe  a  present  debt ;  and  if  he  obtain  a  ver- 
dict^ be  will  be  entitled  to  immediate  payment. 
3.  Because  there  is  some  excess  beyond  a  special 
agreement,  or  a  slight  deviation  from  the  original 
plan,  it  is  not,  therefore,  reasonable  to  let  the 
whole  contract  loose,  and  to  take  from  the  de- 
fendant all  the  benefit  of  his  previous  stipu* 
lations. 
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GiBBs,  C.  J. — I  agree  with  the  principle  laid 
down  by  the  defendants'  counsel ;  that,  up  to  the 
extent  of  the  estimate,  the  plaintiff  must  be  paid 
according  to  the  estimated  prices,  and  beyond  the 
estimate  he  is  to  be  compensated  on  the  footing  of 
a  quantum  meruit.  But  the  objection  is  no  ground 
of  nonsuit.  This  point  has  been  perplexed  by 
cases ;  but  1  have  always  understood  the  rule  to  be^ 
that  unless  there  be  something  in  the  terms  of  the 
special  agreement,  which,  either  by  express  stipu- 
latiouj  or  necessary  intendment,  precludes  the 
plaintiff  from  recovering  for  work  and  labour 
generally,  he  is  entitled,  after  the  contract  has 
been  executed,  to  maintain  the  present  form  of 
action.  It  is  every  day's  practice  to  bring  ah 
action  for  goods  sold  and  delivered^  though  they 
have  originally  been  ordered  upon  special  terms 
of  agreement.  This  case  (alls  within  the  rule 
i  have  stated.  There  are  stipulations  in  this  con- 
tract which  render  it  impossible  for  the  plaintiff 
to  recover  on  the  common    counts :    the  mode 
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of  payment  is  specifically  defined  ;  and  the  time  for 
which  credit  was  to  be  given  has  not  yet  elapsed. 
But  much  of  the  work  was  performed  under  ad- 
ditional orders^  independent  of  the  special  con* 
tract ;  and  for  that  portion  the  plaintiff  may  re- 
cover under  the  common  counts.  But  looking  to 
the  provisions  of  this  agreement^  I  am  of  opi* 
nion^  that  he  cannot  recover  for  the  work  and 
labour  which  were  performed  under  the  terms  of 
the.  written  contract 


The  plaintiff  had  a  verdict^  and  the  damages 
were  referred. 

Best  and  Vaughartj  Serjeants^  and  Heath,  for 
the  plaintiff. 

Shepherd,  S.  G.and  PuJUer,   for  the  defend- 
ants. 


Where  a  bnilder  contracts 
for  a  particular  sun,  and  ad- 
dltioAiB  are  made  to  the  ori- 
ginal jplan,  the  contract  re- 
mains binding  as  far  as  it  can 
be  traced,  and  the  excess  only 
is  recoverable  on  a  quantum 
nieruU,  Pepper  t.  Burlandy 
Feake,  lOS.  Kenyon,  C.  J. 

But  if  the  plan  is  entirely 
abandoned,  so  that  it  is  im- 
posi^ible  to  trace  the  contract. 


and  to  say  to  what  part,  of  the 
work  it  shall  be  applied,  in 
Fuch  case  the  workman  shall 
be  permitted  to  charge  for  the 
n^wle  work,  done,  by  measure 
and  ralue  ;  as  if  no  contract 
had  been  made.  S.  C.  per  Ld. 
Kenton. — See  likewise  NeaU 
and  Oihert  t.  Viney^  1  Garopb. 
471.  £//r/T.Haifi/^,  STaunt. 
53.  Guy  T.  Gower,  %  Marsh. 
Rep.  273. 
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CoRSKN  t?.  Dubois.  :  .     •  '\ 

THIS  ^vas  an  action  on:  &  biH  of  exchange^  to     i.  upon  a 
which   the  defendant  had  pleaded  his  baak.  recu^;^J^^l 
ruptcy  and  certificate.     Having:  sustained  the  plea  "  *^<J""''  *** 

,         ,  .  o  *^  produce  a  pa- 

by  the  prodnction  of  bis  certificate, , the  .plaiatiff  p<^r  which  he 
proposed  to  shew  that  there  Jiad  Veen^aipnoricomi  tnaicii<!tody^ 
miseion  in  1802,.  against  Duinm  and  iii«  partner  SJhfrnd'' 
iind  that  he  had  not  paid  16*.  in  the  pound  under  K^aper  be- 
the -second  com  Aiission;  In  order  to  obtain  evidehce  ioogtoai;o. 
of  that  commission,  a  subptena  duces  tecum  had  btofn  Court,  how. 
served  upon  Mr.  Dame^  the  solicitor  of  the  de-  Tuch  cases  win 
fendanf,  to  produce  the  proceedings  under  it:  Upon  ducTcHonj^^ 
Mr.  Davie's  examination   it  appeared,  r  that  •  the  J^^jJ^^^^ 
assignees  of  the  first  commission  had  left  the  pa-  ^^  produced ; 
pcrs  in  his   custody,  and  he  then  had  them   in  qiuuiirations, 
courts  bat  hesitated  to  produce. them h!ierm  o' the 

,  •  witncxs. 

•  '         •  2.  Siichwit- 

Best,  Serjeant,  for  the  defendant—The  witness  ?Jp,j,jI;^""** 
is  not  bound  to  produce  the  papers ;  he  Jias  not  tuem,  thon^h 

thcr ^  hf?  a  n** 

tlie  proceedings  as  solicitor  (o  the  defendant  in  xuiarwaypre* 
thje  cause;  but  they  have  been  specially  confided  uwforotV. 
Uv.  him  by  the  assignees,  under,  the  former  com-  iocumtatv 
mission.    The  plaintiff  might  have  obtained  the 
proceedings  by   adopting   either  of   two  modes. 
He.  might  have  calleU  upon  the  assigneee^rwho 
would  have  been  bound  to.  pr6duce  them;  or,  he 
imghthave  petitioned  the  Chancellor  to  have  had 
the  proceedings  :enroUed;[  in  which  case  ibey  would 
have  been  J  accessible,  as  a  record,  to  any  party  who 
wanted  them.    But .  a  stranger^  like  the  preseult 
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m6i  ^itness^  whose  custody  is  special^  cannot  be  per- 
mitted^ even  if  be  were  willing^  to  do  an  act  wbich 
migbt  prejudice  the  interest  of  third  persons.  This 
DuMMs.  case  does  not  fall  wHbiii  the  principle  of  Amey  v. 
Long.  In  that  case  there  was  one  way  only  to  ob^ 
tain  the  documeiit  wanted.  Here  the  law  poititk 
oat  the  means. 

Lens,  serjeanty  confra'-^There  has  been  much 
fitig^tion  on  this  pdint^  and  it  would  be  convenient 
that  the  practice  were  settled.  The  plasntiff  must 
necessarily  so&pama  the  person  who  hsis  the  Cus- 
tody of  the  proe^edihgs.  It  would  be  idle  to  take 
aay  other  course.  We  have  discovered  the  person 
who  has  possession  of  the  documents  we  want ; 
and  be  is  present  with  them  in  court.  The  ob- 
jection, therefore^  that  we  are  informd,  is  an- 
swered. 

GiBBs^  C.J Undoubtedly  the  pnu^tioe  should 

be  settled;  and  the  rule,  as  it  strikes  me, 
ought  to  be  this :  the  iolicitor,  who  hat  the  cus- 
tody of  any  papers,  and  is  regularly  called  upon 
by  a  subpmia  duces  tecum,  should  produce 
them.  I  think  he  ought  to  do  so,  though  the 
legal  custody  may  belong  to  others.  I  do  not  say 
that  the  solicitor  has  an  unconditional  power  over 
them,  but  he  ought  to  produce  them,  subject  to 
qunlifications.  If  the  production  were  likely  to 
be  prejudicial  to  the  assignees,  I  would  then  in- 
tercept them.  But  as  I  cannot  see  any  prgu- 
dice  to  the  persons  who  have  entrusted  the  solid- 
<tor  with  the  proceedings,  I  think  he  cannot  with- 
hold them.    In  cases  like  this,  the  discretion  of 
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the  Jud^  at  Nun  Prius  will  guard  the  interests       igm, 
of  third  parties. 


CORSEN 


Verdict  for  the  plaintiff.      Dubois. 
Lenf,  Serjeant^  and  F.  Pollock,  for  the  plaintiff. 
Best,  Serjeant^  for  the  defendant. 


The  writ  of  tubptmui  datee* 
tecum  is  of  compulsorj  obli- 
gation on  a  witness  to  prodnotf 
fapon  theroby  -doflMUided, 
which  he  has  In  his  posses- 
sioi,  and  whkh  he  has  no  law- 
ful and  reuonable  excnse  for 
withholding ;  of  the  validity 
of  which  ezcnse  the  Conrt, 
and  not  the  witness,  b  to 
judge,  jtmey  t.  Long^  0  East 
47S.  It  was  likewise  decided 
in  the  sane  case,  that  an  ac- 
tion will  lie  against  a  party 
who  refuses  to  produee  a  pa* 
-per  in  his  aehtal  possession ; 
and  it  is  no  defence,  that  the 
legal  title  to  such  paper  is  in 
■another  person,  1  Campb.  14. 

Bat  if  the  writing,which  a  wit> 
ness  is  Called  upon  to  produce, 


would  hare  a  tendency  to  sub- 
ject him  to  a  criminal  charge, 
or  to  a  penalty,  or  to  any  Und 
of  forfeiture,  he  is  not  bound  to 
produce  it,  or  to  answer  any 
questions  respecting  it.-  gee 
Stat.  40  O.  3.  c  37.  But  he 
would  not  be  excused  from 
producing  a  paper  in  Ills  pes* 
session,  on  the  ground  that  it 
might  subject  him  to  a  debt,  or 
to  any  suit  of  a  ciril  nature^ 

The  act  of  parliament  In 
terms  speaks  only  ^  of  an* 
swering  qutstioBS  put  to  a 
witness;'*  but  the  act  must 
necessarily  bci  extended,  by 
analogy,  to  the  production  of 
written  OTidenoe,  under  the 
same  qualifications  which  ap- 
ply to  parol  testimony. 
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SITTINGS  AFTER  EASTER  TERM, 
AT  WESTMINSTER,  56  GEO.  III.  ISld. 


HOUSTMAN  V.  ThORNTQN. 


1.  There  u  f  |  lillS  was  au  action  oq  a  pplicy  of  insurance 
of  lawtfo!^  X.  on  a  ship  and  her  cargo^  at  and  from  Ha- 
SSe'after  "^  wimiaA  to  her  port  or  porta  of  dischargte  in  J/o/- 
whichamisii.   land  or  Flanders.    The  question  was,   whether 

lug  fihip  shall    .  .  .  1  J  • 

be  reputed  lo  the  Underwriters  were  bound  to  pay,  on  the  ground 
in  all  ca5C8,  ' .  of  the  vesscl  being  a  lost  abjp.  It  was  in  evidence 
^ei!um%n^  that  sbe  was  at  the  Uavannah,  in  August  1815; 
by*lK*c"^'t^^^  sailed  about  Uie;  middle  of  the  month  on 

•tancesof  the  hor  homeward  vovdee,  and  was  hailed  oppositelhe 

|iarticular  ,  •    -^       /     *  ~  t    •  i  .  •     .^ 

tase.  Moro  Castle.  ,  But  she  had  never  been  heard  of, 

for^hicVthT'  eitt^er  at  Bavan,nah^  ,Anty:erp,  or  apy  Qther  pli^ce, 
"whcnVd^"'  from  that  time  to  the  ,preaent  The  ordinary  du- 
n^nih^p^^  ration  of  a  voyage  from  Uavannah  to  the  coast  of 
licy) have  paid  flandcrs  18  about  sevcn  weeks.      The  question 

■«  for  a  loit  .  I  »  •  .   ••    *      1      • 

sh.p,  bhonid  was,  whether  from  the  time  which,  had  elapsed 
«P,^sheiAo  be  since  the  ship  had  been  last  ..seen  or  heard  of^  it 
aZdoned"    was  to  be  prcsumcd  she  was  lost; 

and  wilJ  be- 
long to  the  un- 
derwriter!. Lens,  Serjeant,  for  the  plaintiff. — ^The  law  has 

not  laid  down  any  fixed  time  within  which  a  ship 
shall  be  presumed  to  be  lost.  The  question  will 
always  depend  upon  the  circumstances  of  the  in- 
dividual case,  and  must  have  a  reference  to  the 


^ 


f; 


ir  ih*  ji  ggir  ime  ^tt  ~imb  *wc  ivt^r  tatftt  ^ 


ipm  tk99  wbffYt.  WVtt  ikr  chvwmmmm  m^ 
Idd  beieiir  z  C^rrt  vni  Jwy.  ihe  pfimwipli^iii  will 
be  psT^ntd  bj  tbffa.  It  »  u^  be  fmWMMHl  lIlM 
tlii»  ship  i«  kK^t,  inssmsch  «  «be  bM  M«  b^M^  biMinl 
of  for  nine  monlhs.  If  sbe  be  dii<x>Y^it\l  «Am^ 
vwds,  it  win  be  for  the  benefit  ol^  ifce  ttUilet^ 
writers.  She  is.  in  tb<4.  nbamtoned^  ninl  ^ill 
belong  to  them. 


^o 


Verdict  fur  the  pbiintilT 

Lens  and   VaughaBi  serjcnnt8,  and   NitrNriCHf//^ 

for  the  plaintiff. 

JBf««, .  fierjoant,  nnd  Manyatt,  for  the  dofoud- 
ant. 
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houstman 
Thornton. 


Upon  this  subject  see  Green 
T.  Brotcn^  2  Str.  1199.  and 
Nevoby  t.  Reedj  1  Park  on 
Insurance,  86* 

There  is  no  regalation  in 
the  law  of  Eugkmdj  or  bjr  the 
nsage  of  merchants,  fixing  a 
limited  time,  within  which  the 
assured  maj  demand  pajtnent 
for  his  loss,  in  case  no  accounts 
tr&ft  of  the  ship  upon  which 
the  iosarance  has  been  effected. 
Indeed,  the  question  of  rea- 
soaabie  time  is  incapable  of 
Mug  fixed  by  anj  settled  rulei 
and  thus  every  case  must  be 
■COBsidered  upon  its  pecnUaf 
chcnmstances. 

In  Sp9h%  and  Frmneey 
thcpe  arf  express  regular 
dons  on  the  sutrject.  1  Ma- 
gens,  8S.  By  the  ordtnaoces 
of  Sjpum,  if  any  ship,  insured 
«•  a  voyage  from  or  to  the 
JM&t,  be  not  heard  of  within 
a  year  and  a  half  after  bw  ^ 
partnre  from  her  port  of  load- 
mg,  she  Is  to  be  deemed  lost. 
By  the  Frtmh  ordinances,  if 
the  assured  receiye  no  news  of 
his  ship,  he  may,  at  the  ex- 
pImtioB  of  a  year  for  common 
Toyages,  reckoning  from  the 
day  of  the  departure,  and  af- 
ter two  years,  for  those  at  a 


greater  distance,  make  his  ces- 
sion to  the  underwriters,and  de- 
mand payment  without  being 
obliged  to  produce  any  certifi- 
cate of  her  loss.— See  Pothier, 
Trak^  dn  contrat  d' Assurance, 
chap.  3.  sec.  1. 

Though  the  time  of  a  ship's 
isailtng  b  not,  in  general,  a  cir- 
cumstance necessary  to  be  com* 
municated  to  the  underwriters, 
\Fot^  T.  Molmey  1  MarshaU, 
117.)  y%t^  in  case  of  a  missing 
ship,  where  a  loss  is  to  be  in- 
ferred from  the  want  of  In* 
telligence,  it  must  be  proved 
that  the  vessel  set  sail  upon  the 
voyage  mentioned  in  the  policy. 
Cokem  V.  Hwckle^j  2  Campb. 
51.  For  thb  purpose,  the  pro* 
dnction  of  the  convoy  bond 
or  of  the  chaTterb.party,  or  a 
licence  for  the  voyage  inmred, 
b  ffimi  faek  evidence,  2 
Campb.  70. 

It  is  not  neoessaiy  to  she  w  that 
the  vessel  has  not  been  heard 
cf  at  her  port  of  destination. 
It  will  bjs  sufficient  if  no  intel- 
ligence have  reached  thb  coun- 
try. Tweudoy  V.  OiXBinj  t 
Campb.  86. 

But  the  insurer  may  prove 
affirmatively  that  intelligence 
hu  been  received. 


SSTDVffi'  jlTXSK   KxsCVK 


A  penon  of  tke  xiuk  rf  JNBms^  m  W  iNia  Wm«  ^^^^]^ 


fer  cwli  mcmiTCd  in  the  piweciilmii  tftf"  ihttt  <\yM«  ^^!!!2SM!n^ 
mismMi.  Bittirngs  obtained  n  judsmnU  n|(«iiliM  2!);:;;^  J^IU^ 
bolli ;  and  HorC,  in  Older  to  prevent  an  exft^nliiHi  ^^t!j|!^ 
againit  himidf^  paid  the  debt  and  €MU«  'l^ia  h^  i«^««m^i 
was  an  action  of  contribution,  to  recover  (imnx  \h»  fii\^^M\^% 
defendant  a  moiety  of  the  monev  \^\A  under  Ihv  JJSlMuJiri^ 
jadgmenL  "  -<;-;•;; 

AHV   InHll* 

Shqpkerd,  Solicitor  Genoml.  for  the  delVndanti  v«mf  mu  hu 
contended,  1.  Ttmt  the  plaintilT  whs  not  entitlcnl  UMkirHir^** 
to  maintain  the  present  action.     It  wim  iidinllled  *^****** 
that  Hart  and  Blgns  wore  joint  iiNNif(necN ;  hut 
unless  the  plaintiflT  could  shew  an  account  N(iiti«d 
and  adjusted,  one  assignee  cannot  nmintuin  iin  ar* 
tion  against  another.     The  present  deniuiid  wmn  u 
mere  item  in  the  account,  and  the  phtintiir  must 
wait  till  the  whole  account  was  liquidated.    This  is 
not  like  the  case  of  sureties^  where,  if  one  sumly 
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1SI6.       pay  the  whole  debt^  contribution  is  due  from  the 
^"^V^^  other.    2.  No  assignee  can  call  on  his  co-assignee^ 
*P,  till  he  has  shewn  that  there  are  no  eRects  from  the 

Biv.^$.  bankrupt's  estate.  The  claim  of  the  messenger, 
which  arises  out  of  the  bankruptcy,  must  be  satis- 
fied out  of  that  fund ;  Hart  even  now  may  liave  in 
his  hands  effects  beyond  the  debt  claimed. 

Best,  Serjeant,  contra. — Whatever  answer  the 
defendant  might  have  made  to  the  original  action, 
he  has  suffered  a  judgment  to  b^  obtained  against 
him,  and  it  isr  now  too  late  to  disppte  his  fiabflity: 
The  messenger  does  not  speculate  on  ihe  barik* 
rupt's  estate,  but  trusts  to  those  who  employ  him. 

GiBBs,  C.  J. — The  assignees  were  trustees  for 
the  creditors :  they  employ  a  third  person;  to  whom 
they  become  jointly  responsible  in  his  retainer ;  he 
sues  both  assignees,  and  recovers  against  both ;  but 
one  pays  the  whole  debt.  I  am  of  opinion  tliat 
he  may  recover  against  his  co-assignee  a  ropiety, 
and  is  not  bound  to  shew  that  such  co-assignee  had 
any  funds  from  the  bankrupt's  estate  in  his  hands. 

Verdict  for  (>Iajntiff. 

Best,  Serjeant,  and  Ross,  for  the  plaintiff. 

Shepherd,  S.  G.  and  Onsloic,  serjeant,  for  the  de- 
fendant. 
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The  petitioning  creditor  is 
liable  to  the  solicitor,  for  the 
ex|)cncc  ofcoDdactingthecom- 
missioa  up  to  the  choice  of  the 
assignees.  Ex  parte  Ilartop, 
1  Rose's  Gises  in  Bankruptcy 
449.  Bat,  as  between  the  so- 
licitor and  the  messenger,  there 
is  no  implied  contract  on  the 
part  of  the  former  to  pay  him 
his  expenses:  the  solicitor  is 
not  to  be  regarded  as  his  pria« 
cipal.  In  Uartap  t.  Juketf  2 
Maule  and  Selwyn  238—940, 
the  Court  of  Ring's  Bench  de- 
cided, that  the  solicitor  was 
not  liable,  in  the  first  instance, 
to  the  messenger,  whom  he  no- 
minates, for  his  bill  of  fees: 
that  the  messenger  upon  the 
opening  of  the  commission, 
might  ascertain  who  the  peti- 
tioning creditor  was,  and  that, 
allhoegh  the  solicitor  was  the 
medium  through  whom  the  mes- 
senger rcceiTod  his  fees,  that 
would  not  make  him  a  princi- 
pal. 

Bat,  as  re<:pects  the  assignees, 
and  the  messenger,  the  case 
is  difl'erent.  They  have  the 
distribution  of  the  bankrupt's 
funds,  with  which  neither  the 
petitioning  creditor  nor  the  so- 
licitor can  intermeddle.  They 
are  directed  by  the  statute,  5 
Geo.  II.  c.  30.  s.  95,  to  reim- 


burse the  petitioning  creditor 
out  of  the  first  money  they 
receifC ;  and  it  is  their  duty, 
at  the  same  time,  to  see  that 
the  messenger  be  paid.  Thus, 
in  Ex  parte  Hartop,  1  Ruse 
440,  the  Lord  Chancellor  ie* 
tennbed,  that  it  was  no  objec- 
tion to  an  application  by  a 
messenger,  praying  that  the  as- 
signees might  be  directed  by 
the  Court  to  pay  hlro  his  bill 
of  fees,  that  he  had  neglected 
to  make  a  demand  ni>on  them 
till  after  a  final  dividend. 
"  They  ought,"  says  his  Jjord- 
ship,  '^  to  have  known  that 
they  were  indebted  to  the  mes- 
senger. It  was  their  duty  to 
pay  him  ;  and  the  di»tributiou 
of  the  funds,  without  having 
done  so,  is  their  own  miscon- 
duct." 

In  Lingard  r.  Bromley^ 
upon  a  petition  to  the  Master 
of  the  Rolltj  contribution  was 
enforced  amongst  assignees  in 
bankruptcy,  to  reimburse  a 
payment  by  one  under  an  or- 
der, for  a  loss  occasioned  by 
their  joint  act;  and  the  objec- 
tion, that  the  defendant  (the 
co-assignee)  acted  only  for 
conformity,  upon  the  repre- 
sentation and  adtice  of  the 
plaintiff,  did  not  pretail.  1 
Vezey  and  Bcames  114— US. 


1816. 
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June  to.  Noble  v.  Aoami. 

J.  being  in  f  |  iROVER  to  rccover  a  quantity  of  goods  which 

•unresgoes  X.    the  plaintiff  had  purchased  of  Cross  mnd  Co. 

Md'^lus  of  Glasgow,  in  April  1815^  and  which  the  defend- 


p^tl't^r^'  ant,  as  agent  of  the  vendors,  had  refused  to  de- 
u**^  a  honSe"  ^^^^^  "P"  ^^^  circumstanccs  were  these :  the  goods 
inLmdM,  were  sent  according  to  order  from  Glasgow  to 
he  knows  to  Londou ;  they  were  landed  at  the  defendant's  wharf, 
Thl"^d?are  ^nd  deposited  in  his  warehouse.  On  the  3d  of 
z!i&r^hl  in-  ^^y  ^^^  plaintiff  produced  the  invoice  to  the  de- 
voice  and  re.    fendaut,   aud  demanded  the  i^oods,  at  the  same 

ceiptniade  '  nm 

out  to  ^.,  and  time  tendering  freight  and  other  charges.  The 
wardrdeii.  ^'  defendant  refused  to  deliver  the  goods,  on  the 
whil^l^erin  grouud  that  Cross  and  Ck).  had  given  him  notice 
««dlei  a  n^  to  retain  them  till  further  orders.  It  appeared  by 
tice  from  the    the  invoice  that  the  ffoods  were  valued  at  556/.  6s. 

original  ven-  ^ 

dor  (B.)  to  and  had  been  paid  for  by  two  bills  of  exchange ; 
hun.  ^"^  ^'  one  of  which  was  for  the  sum  of  447/.  13s.,  drawn 
ablnkra^u'^  at  four  mouths  from  the  11th  of  March;  the  other 
)!lX^tih^^^'  ^^^  ^^^  balance  (108/.  13s.)  at  two  months  from 
wharfinger  for  the  24th  of^  April.    The  plaintiff,  at  the  time  he 

the  benefit  of.  ii,i  ii. 

hisaMigneet;  demanded  the  goods,  produced  a  receipt,  given  by 
right  of  sto|^    the  Shipping  Company  at  Glasgow,  in  the  follow- 

page  in  trm-       j        terms  • 

nte  was  gone,    *"&  ^crms  . 

bat  that  there 

might  still  be  ^_  _,  .>     .     . 

aqnestlonfor  ''  GlaSgOW,  Slst  April,    1815. 

ther  thJsJe*'  *'  Rcceived  from  Mr.  Joshua  ""Iffohle  three 

^X  w"h**'  boxes  and  eight  bales,  marked  and  num- 

?toIw8o7"'  bered  as  in  the  margin^  to  be  shipped  at 

fraud  as  to  Ti.  Lcithiii  the /fope,  deliverable  at  Glasgow 

catethecon-  .       ^     ,        ■ 

tract  altoge.  whan;   iMMAfl. 

'^""'  "  Signed,  &c." 
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For  the  defendant^  it  was  contended^  L  Thdt       1SI«. 
the  goods  had  been  obtained  by  fraud ;  3.  That      |J^^^^ 
Cross  and  Co.  the  vendors,  had  not  lost  their  right         p. 
of  stoppage  in  transitu.  It  was  in  evidence  that  the      Adams. 
bill  for  447/.  \3s.  was  an  acceptance  of  Outhwaite 
and  Co.  in  London^  who  were  insolvent,  within  the 
knowledge  of  the  plaintiff,  at  the  time  that  he  gave 
the  bill  to  Ci^ss  and  Co.     It  likewise  appeared, 
that  the  plaintiff  and  Outhwaite  had  been  in  the 
habit  of  exchanging  paper,  and  that  the  insolvency 
of  Outhwaite  and  Co.  was  notorious  at  the  time  of 
the  purchase  from  Cross  and  Co.     The  latter  bill, 
for  108/.   135.,  did  not  appear  to  be  a  bond  fide 
transaction ;  and  there  was  strong  ground  for  su0)- 
pecting  the  plaintiff  of  a  deliberate  fraud.      Noble 
had  since  become  bankrupt,  and  the  present  action 
had  been  brought  for  the  benefit  of  his  estate. 

Best,  Serjeant,  for  the  plaintiff,  contended,  1, 
That  there  was  no  pretence  for  a  stoppage  tnttan" 
situ  ;  Cross  and  Co.  had  delivered  the  goods  to  the 
Shipping  Company  at  Leith.  That  the  deliveify 
was  complete,  and  that  the  vendors  renounced  ajjl 
further  right  of  property,  was  apparent  from  the 
act  of  the  Company,  who  had  acknowledged  the 
receipt  of  th^  goods  "from  the  plainliff.'*  There 
was  no  connection  between  Cross  and  Co.  and  the 
Company  at  Glasf^ow.  The  delivery  by  Cross  and 
Co.  to  them  was  equivalent  to  a  delivery  to  Noble. 
2.  With  respect  to  the  alleged  fraud.  Cross  and 
Ca.  took  the  bills  in  the  course  of  trade.  The 
fact  of  the  insolvency  of  Outhwaite  aiid  Co.,  alr 
tbough  within  the  privity  of  the  plaintiff,  could  not 
avpitj  any  contrsu:t  which  h^  made  with  the  vendors: 

Vol.  I.  S 
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1SI6.       How  often  are  purchases  made  with  accommoda- 

^"^w^^^^  tion  paper ;  but  who  ever  objected  that  they  were 

^^  '      therefore  Toid  ?  In  almost  all  bankruptcies^   cases 

Adams,     of  sale  like  the  present  occur ;  and,  supposing  it 

was  in  the  reach  of  a  court  of  equity^  a  court  of 

law  was  incompetent  to  decide  with    what  view 

8udi  contracts  were  made.   No  mercantile  contract 

will  be  safe^  if  circumstances  like  these,  introduced 

afterwards^  can  invalidate  it. 

Shepherd,  solicitor-general,  for  the  defendant. 

1.  The  right  of  stoppage  m  ^ranstVu  is  not  gone. 
The  Glasgow  Company  were  agents  for  both  par- 
ties ;  and  the  receipt,  which  is  in  terms  '^  from  the 
plaintiff/'  is  a  mere  form,  capable  of  explanation. 

2.  The  present  action  is  founded  in  fraud ;  and  it 
18  a  principle  of  law^  that  ex  dolo  malo  non  oritur 
contractus. 

GiBBs,  C.  J. — I  am  inclined  to  thinks  that  the 
vendors  have  lost  their  right  to  stop  in  transitu  ; 
they  have  not  taken  a  receipt  from  the  Glasgow 
CSompany  to  themselves,  which  they  might  have 
done,  but  have  suffered  them  to  give  an  absolute 
and  unconditional  receipt  to  the  plaintiff.  I  have 
doulrts  upon  this  part  of  the  case,  and  will  reserve 
the  point.  Upon  the  question  of  fraud,  I  shall 
tell  the  jury,  that  the  mere  circumstance  of  the 
plaintiff's  knowing  himself  to  be  insolvent,  and 
that  the  bills  which  he  offered  in  payment  for 
the  goods  were  doubtful,  does  not  afford  evi- 
dence of  that  degree  of  fraud  which  will  avoid  a 
acontract  of  sale.  Undoubtedly,  a  purchase  under 
such  circumstances  would  be  grossly  dishonest; 
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iNit  I  am  not  prepared  to  say  ttiat  ihe  contract       |81^. 
^rould  be  void.    If  the  jury  beliere  that  Mbbte  not  V^^V^^ 
only  knew  that  the  bills  were  waste  paper,  but  that         ^^* 
he  bad  contrived  them  for  the  purpose  of  gaining     Aoams. 
possesftion  of  ilie«e  goods ;.  that  he  was  irremedia- 
bly insolvent  at  the  time,  and  had  no  intention 
of  standing  his    ground;    under    such    circum- 
stances^ I  shall  direct  them*  that  there  is  a  degree 
of  fraud,  which  wilt  vitiate  the  contract,  and  that 
no  property  will  pass  to  the  plaintiff  under  it. 

The  jury  found  a  verdict  for  the  defendant. 

Best,  Serjeant,  and  Andrews,  for  plaintiff. 

Shepherd,  solicitor-general^  Vaughan,  serjeant, 
and  Lawes,  for  defendant. 


In  the  ensuing  term,  Besi^  complete   deliTerj ;   and  that 

Serjeant,    obtained  a  rule    to  the  Companj,  by  the  receipt 

shew  cause  why  there  should  which  they  were  empowered  to 

not  be    a  new  trial,  on    the  giTe,  had  recognised  the  right 

ground  that  there  was  not  suf-  of  property   in  the  plaintiff." 

ficient  evidence  of  fraud  to  jus-  Shepherd  Solicitor  General, 

tify   the  finding  of  the  Jury,  and  Vaughan  Serjeant,  shewed 

When  the  case  came  to  be  cause  against  the  rule  iif>t  for 
argued,  the  Lord  Chief  Justice  a  new  trial ;  and  the  Court  de- 
observed,  that  <'  although  he  termined,  that  although  there 
had  reserved  the  point  of  stop-  was  a  strong  presumption, 
page  m /ra;i^Vt«,  he  was  of  opi-  there  was  not  sufficient  evi- 
nion,  and  the  Court  concurred  dence  of  fraud,  to  avoid  the 
with  him,  that  there  was  no  transaction  ;  and  that  unless 
pretence  for  exercising  that  the  representations  of  Nobie 
right.  That  the  delivery  of  amounted  to  the  offence  of  ob- 
Cross  and  Co.  to  the  Shipping  taining  goods  under  false  pre- 
Company  at  Glasgow   was  a  tences,  they  would  not  take 

S2 
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1816.  up^^  themselves  to  say  that  shoald  pat  themselTes  in  the 

V^^v^^/  the  contract    was  y  altogether  place,  of  Noble.    On  a  suhse- 

lioBLE  Yoid.    The  Court,   therefore,  quent    day  the  assignees,  bj 

^*  made  the  rule  absolute  for  a  their  G>unsel,  refused  to  ac^ 

new  trial,  adding,  howoTor,  as  cept  these  terms,  and  the  rule 

.  a  pondition,  that  the  assignees  was  accordingly  discharged. 
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SITTINGS  IN  TRINITY  TERM,   56  GEO.  Ill* 
AT  WESTMINSTER. 


Mitchell  and  Others  ^.  Lapage. 


ASSllMPSllT    for   a   breach   of  contract,   iii     mere  the 
not  taking  a  quantity   of  hemp   which   the  a';^.uke*in' 
defendant    had  bought  of  the  plaintiffs,   through  d*!^cnbS 
their  broker,   in  March   1815.       The    hemp    at  the  bought W 
the  time  was  iri  Sussta,   and  Was  to   be  shipped  Kood*  to  be 
from    Riga    by    the  Alexander.      Mr.    JtTetcalfc  and  c,  dAicIi 
the  broker,  who  made  the  contract,  had  described  ^e  thc'reaf  '^ 
it  in  the  bought  and  sold  notes  in  these  terms :  aJI^' ^hkhem. 
— ''  Bought  for  George  Lapage,    of  Todd,    Mit-  ployed  him; 

...  ,^  ..  .ii*.  «-     ^hichfirra,  in 

chell,   and  Co.  thirty -eight  tons  of   hemp,  &c.    fact,  ivom  a 
The  action  was  brought  in  the  names  of  John  Mil-  rrj^uwtth?* 
chell,  George  Armistead,  and  P.    F,   Graabner ;  Jriv^t^^* 
but  the  old  name  of  the  firm  was  Todd,  Mitchell,  VJ****^**^^", 

*  *    D.  and  Jb.  only. 

and  Co.     This  firm  had  been  dissolved  in  Decern-  Held,  thai  the 
ber  1814,  when  Todd  Siud  James  Mitchell  retired,  Sle^^ld/ was 
and  John  Mitchell,  one  of  the  plaintiffs,  remained,  ?o°l*oid^'h(? 
with  Armistead  and    Graabner,  the   co-plaintiffs,  ["h's'ircoont, 
Neither  Todd  nor  James  Mitchellhdid  any  concern  ««^r»>»\in« 

•'  treated  the 

with  the  hemp  m  question.     The  change   in  the  contract  a« 
firm  had  not  been  published  in  the  Gazette,  but  uponVriWi- 
was  known   to   the  clerks  in  the   house.     When  mSSior* 
Metcalfe  made  the  contract  in  March  1815,  it  was  puSt^^^^n. 

,      ,    ,    , .  ^css  he  cuold 

•hew  that  he  had  been  prejudiced,  or  hi|d  lost  the  benefit  of  a  set-off. 


^54  CASES  AT  NISI  PRIVS,  C  P. 

1816.       not  known  by  him  that  any  chan^  had  taken  place 
'^•^'^^'^^^  in  the  firm.     It  was  in  evidence  that  a  letter  from 
an  "others   ^^^  present  plaintiffs,  in  the  name  of  the  new  firm, 
V.         had  been  sent  to  the  defendant  in  August  1815, 
Lapage.     advising  him  of  the  arrival  of  the  hemp,  which  had 
at  that  time  fallen  in  price,  and  calling  upon   him 
to  fulfil  his  contract ;  that  shortly  afterwards  Mr. 
Lapage  expressed  to  the  broker  a  wish  to  be  libe- 
rated from  his  bargain.     He  frequently  spoke  of 
the  hemp  which  was  to  come  by  the  Alexander; 
but  latterly  he  refused  to  take  it,  upon  the  ground 
that  the  insertion  of  Todd's  name  avoided  the  con- 
tract. 

LenSj  seijeant,  for  the  defendant. — The  plain- 
tiffs cannot  recover  upon  the  present  contract. 
The  bought  and  sold  notes  are  in  the  name  of  the 
old  firm.  Every  man  has  a  right  to  select  with 
whom  he  will  deal.  The  plaintiff  might  choose  to 
contract  with  the  old  firm  of  Todd,  Mitchell,  and 
Co.,  and  not  with  another  firm.  When  the  broker 
flent  the  sold  note  to  the  plaintiffs,  and  they  disco- 
vered, as  they  must  have  done,  the  mistake  on 
inspection,  it  was  their  duty  to  have  had  the 
bought  note  altered,  and  to  have  apprised  the  de- 
fendant of  the  error.  The  present  plaintiffs  never 
traded  under  the  names  of  Todd,  Mitchell,  and 
Co.,  the  firm  with  which  the  defendant  contracted ; 
and  having  made  a  contract  with  one  set  of  persons, 
he  cannot  be  prejudiced  by  having  it  adopted  by 
another. 

GiBBs,  C.  J. — 1  agree  with  the  defendant's  coun- 
sel, that  he  cannot  be  prejudiced  by  the  substitu- 
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tion.     If  the  defendant  could  shew  any  inconve-       ISKJ. 
nience  which  he  has  sustained  by  the  inaccuracy  of  Xhl^O* 
the  broker,  it  might  be  an  answer  to  the  present  and  Othen 
action.     Metcalfe  has  misdescribed  the  names  of    j^,^^. 
his  principals  ;  and  if  by  this  mistake  the  defendant 
was  induced  to  think  that  he  had  entered  into  a 
contract  with  one  set  of  men^  and  not  with  any 
other ;  and  if,  owing  to  the  broker,  he  has  been 
prejudiced,  or  excluded  from  a  set-off,  it  would  be 
a  good  defence.     But  the  defendant  has  notice^ 
not  from  Ibdd  and  Co.^  but  expressly  from  th% 
plaintiffs,  of  the  arrival  of  the  hemp.     After  that 
notice  he  confers  with  the  broker^  treating  the 
contract  as  subsisting.    He  has  notice  from  the  new 
firm,  and  niakes  no  objection.     This  is  only  a  mis- 
take of  the  broker ;  and,  unless  the  defendant  shews 
that  he  has  been  prejudiced,  the  plaintiffs  have  a 
right  to  recover. 

Verdict  for  plaintiffs. 

Be9t,  seijeant,  and  Martyatt,  for  plaintiffs. 

LenSj  seijeant,  and  F.  Pollock,  for  defendant. 
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SITTINGS  AFTER  TRINITY  TERM,  56  GEO.  III. 
AT  WESTMINSTER. 


Jones  v.  Davison. 


^.empiovs  fTlHIS  was  an  action  against  the  defendant  as 
Jiir^ounUd,  A  the  acceptoF  of  &  bill  of  exchange  for 
"JlhfmT»Ifm  39i.  38.  \d.  The  bill  was  drawn  by  F.  A,  Rickards, 
of  mouey  be-  payable  to  his  own  oi*der,  upon,  and  accepted  by, 
interest  ;fi.  the  defendant.  It  was  indorsed  by  Richards  to 
Sucount  it*  ^  Jiuchjoorth,  by  Duckijoorth  to  Shod,  and  by  Slwel 
"^tlTdoZ  to  the  plaintiflF.  The  defence  was  usury.  The  cir- 
the  biu,  but     cuHistances  were  these  : — The  defendant,  beins:  in 

takes  DO  more  x  '  o 

than  the  legal  want  of  money,  applied  to  Duchworth  to  raise  him 
the  dUcouDt.  soRie  upon  his  bill  of  exchange :  the  bill  in  question 
fTeMo"i*the  was  accordingly  drawn,  which  Duchworth  promised 
&TbuJ«iL  to  get  discounted  for  30«.  The  bill  being  indorsed 
the  sum  which  \yy  Richards  in  blank,  was  delivered  to  Duchworth 

A,  had  agreed      *' 

togivehimfor  with  Ihis  Understanding,  that  he  should  get  it  dis- 
duKo^ontf  ^  counted,  giving  the  value  of  the  bill  {minus  the 
IJriction*  ^  S0«.  which  he  was  to  take  out  of  it)  to  the  defend- 
b'^iTht^b'the  ^^**  Duchworth's  name  was  not  upon  the  bill  at 
indorsee  of  c;  this  time,  but  he  carried  it  to  Shoel,  who  discounted 

A.  could  not      .  11.  1  •       1    TA       f  f  . 

defend  himself  it  at  legal  interest,  but  required  Duchworth  to  in- 
ofuMuy'be-'^    dorse  it.     S/«oe/ afterwards  parted  with  the  bill  to 
the  present  plaintiff  for  a  good  consideration. 


tween  him  and 
B 


Vaughan,  serjeant,  for  the  defendant,  contended, 
that  this  bill  was  void  on  account  of  usury.     It 
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originated  in  an  usurious  agreement^  not  interme-        inm 
diate,  but  accompanying  the  bill  in  its  creation. 
Dudavorth  is  a  party  upon  the  bill,  who  receives 
the  usurious  interest ;  and  the  defendant^  who  is 
sued^  was  the  hand  who  paid  it. 

Pell,  Serjeant,  cantrd, — There  is  no  evidence 
that  it  was  intended  that  Duckworth  should  be  a 
party  to  the  bill  in  its  first  formation.  He  under- 
takes, for  a  commission,  call  it  extravagant  if  they 
please,  to  get  it  discounted.  But  this  is  not  usury. 
The  circumstance  of  his  putting  his  name  upon  the 
bill  when  he  passed  it  to  Shoel  will  not  make  it 
usury,  Duq/eworth  did  not  discount,  nor  undertake 
to  discount  it  himself.  He  received  the  full  value 
from  Shoel,  who,  having  paid  a  good  consideration^ 
passes  a  legal  right  to  the  plaintiff. 

GiBBs,  C.  J. — The  construction  upon  the  12th  of 
Anney  which  avoids  all  usurious  contracts,  has  been 
fixed  and  settled  by  many  cases ;  but  1  must  say 
1  could  never  understand  the  equity  of  the  rule 
which  has  so  long  obtained  under  this  statute,  that 
an  innocent  indorsee  shall  be  prevented  from  reco- 
vering upon  a  bill  of  exchange  which  has  been  con- 
taminated in  its  creation  with  usury,  by  means  to 
which  he  is  not  privy,  and  of  which,- when  he  re- 
ceives the  bill,  he  can  know  nothing.  I  own  I 
have  serious  doubts  upon  this  construction ;  and  if 
the  case  renders  it  necessary,  I  will  reserve  the 
point, — whether  a  bill  of  exchange  can  be  void,  ex- 
cept for  usury  committed  by  the  parties  who  ori- 
ginally create  the  instrument.  If  the  parties  who 
create  the  instrument,  and  agree  to  put  their  names 
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isio*  ^P^i^  it^  commit  usury^  it  is  reagonable  that  they 
V^V^^  should  answer  for  the  consequences.  But  I  do 
^^  not  understand  why  the  security  should  be  avoided 
DATi8oy«  in  the  hands  of  one  who  takes  it  for  a  valid  consi- 
deration^ in  the  common  course  of  business^  and 
without  any  thing  to  awaken  his  suspicion.  He 
cannot  tell^  upon  looking  at  the  outside  of  the  bill^ 
whether  usury  has  been  committed  or  not ;  he  re« 
ceives  it  upon  the  credit  of  the  names  which  he 
sees  upon  the  instrument^  and  has  no  other  means 
of  judging  of  it.  Can  law^  and  the  interests  of 
commerce^  avoid  a  security  thus  taken  ?  These  are 
my  reasons  for  doubting  the  old  rule  which  has 
obtained ;  and  I  should  wisli^  upon  a  fi^  occasion^ 
to  have  it  discussed  again.  With  respect  to  the 
present  case^  I  am  of  opinion^  that  if  Duckworth 
was  by  the  original  agreement  to  have  been  a 
party  to  this  bill^  and  to  discount  it^  either  with 
his  own  or  another  person's  money,  receiving 
thereout  308.  as  so  much  of  rebate  from  the  prin- 
cipal sum^  it  will  be  an  usurious  contract ;  and^  as 
the  law  obtains^  the  present  plaintiff^  though  an 
innocent  indorsee^  cannot  recover  upon  it.  But  if 
this  be  a  mere  agreement  between  the  parties^  that 
the  bill  should  go  out  in  its  full  security  to  the 
worlds  and  that  Duckworth  (who  does  not  appear 
to  have  been  an  original  party)  should  receive  a 
compensation  of  30^.  for  getting  it  discounted^  it 
will  not  then  be  usury^  though  Du^ckworth,  when 
he  procured  the  money  from  Shoel,  indorsed  it 
over  to  him^  and  became  a  party  to  the  instrument 
I  say  nothing  as  to  the  extravagance  of  the  com^ 
mission ;  but  between  Duckworth  and  Shod  it  is 
dear  there  was  no  usury.. 


J 
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The  Jury  found  that  the  30^.  was  given  as  a       igie. 

remuneration  to  Duckmorth  for  getting  the  bill  ^"^"^'^^ 

discounted.  v. 

Datisov. 

Verdict  for  plaintiff. 
Pdl,  Serjeant^  and  Heath,  for  plaintiff. 
Vaughan,  serjeant^  for  defendant. 


As  tl&e  law  of  usury,  though 
not  resting  upon  more  than 
three  or  four  sfn^utes,  emhraees 
a  doctrine  of  great  extent,  and, 
as  in  the  application  of  the  cases 
to  the  statutes,  the  Courts  ha? e 
been  compelled  to  take  a  lati* 
tade  fery  little  consonant  to 
the  precinon  and  determination 
of  common  law,  we  shall  en- 
deaTonr,  as  far  as  the  limits  of 
a  note  permit  us,  to  explain 
and  condense  the  law  upon  thb 
head,  and  more  particularly 
with  respect  to  those  cases  of 
practice  which  are  of  eyery 
dsy*s  occurrence  atiViW  Prius  / 
and  we  are  the  more  disposed 
to  this,  as  there  is  no  treatise 
upon  usury  sufficiently  precise 
and  certain  for  practice.  There 
is  a  wide  difference  (and  it  is 
to  be  lamented  that  it  is  not 
better  remembered)  between 
legal  definition  and  legal  dis- 
cussion. 

But  before  we  enter  into  this 


inquiry,  it  may  not  be  imper- 
tinent to  correct  an  error  into 
which  the  writers  upon  thii 
subject  hare  fallen,  that  of 
deducing  our  law  of  usury 
from  the  Roman  law.  It  has 
no  correspondence  with  it 
either  in  its  doctrine  or  pro- 
gress. It  will  be  sufficient  to 
refer  the  reader,  to  satisfy  him 
upon  this  head,  to  Dig.  Jnr. 
CiT.  lib.  3.  tit  15. 

The  statute  upon  which  the 
present  law  of  usury  rests  is 
13  Anne,  c.  16.,  and  those 
parts  of  the  statutes,  37  Hen. 
VIII.  c  9.  and  13  Eliz.  c.  8., 
which,  not  being  repealed,  are 
frequently  called  in  to  explain 
and  enlarge  the  terms  em* 
ployed.  Under  these  statutes 
we  shall  briefly  consider,  Isty 
What  contracts  are  usurious. 
^,  How  usury  affects  the  va- 
lidity of  a  contract.  3d,  The 
penalties  of  usury. 
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Jones 

V. 

Datison. 


I. — Of  Usury  in  GeHeral. 

1. — Usury  can  only  attach 
to  a  loan  of  a  certain  kind,  to 
interest  of  a  certain  quality, 
accompanied  by  certain  mo^ 
tires. 

2. — ^Thc  loan  must  be  a 
loan,  properly  so  called,  t.  e. 
a  temporary  letting  for  profit 
of  the  use  of  money,  goods,  &c. 
to  be  returned  to  the  lender. 
It  18  this  quality  of  its  being 
returnable  that  constittftes  a 
loan,  and  thereby  excludes 
from  usury  all  contracts  in- 
cluding risks  or  contingency. 
Such  contracts  may  indeed  be 
'nncouseionable,  andas  such  be 
matter  of  relief  in  courts  of 
equity,  but  not  as  usury  in 
courts  of  law. 

3. — ^The  quality  of  the  inter- 
est to  constitute  usury  must  be^ 
that  it  exceeds  the  rate  allowed 
in  the  statute  of  Anne,  in  the 
eountiy  in  which  the  contract 
It  made,  and  be  not  within  the 
prlTileges  or  exemptions  grant- 
ed by  statute  to  particular  cor- 
porate companies.  The  rate  of 
interest  in  this  country  is  5/. 
per  centum.  In  Ireland^  Ame^ 
rkOy  Turkey^  and  other  coun- 
tries, 6/.  8/.  and  \^, per  cen* 
turn,  all  which  therefore  are 
allowed  by  our  law,  upon 
contracts  made  in  those  coun- 
tries.    Eikim  y.   East  India 


Company,  1  P.  W.  305.  t 
Black.  Ck)m.  464.  Bodily  r. 
Bellamy^  2  Burr.  1094.  1 
Black.  Rep.  267.  Auriol  ? . 
Thomasy  2  T.  R.  52.  The 
corporations  privileged  to  take 
interest  beyond  the  statute  of 
Anne  are  the  Bank  of  England 
and  the  South  Sea  Company.r 
3  Geo.  I.  c.  8.  §  9.  3  G^.  I. 
t.  9.  §  16.r  Beyond  these' ex- 
emptions, the  statute  12  Anne 
c.  16.  says,  ^^  No  person  shall 
tirke,^ directly  or  indirectly,  for 
the  loan  of  money,  &c.  abore 
the  falueof  bl^r  the  forbear.* 
ance  of  100/.  for  a  year,  and 
so  after  that  rate  for  a  greater 
or  less  s«m^  or  for  a  longer  or 
shorter  time." 

4.— The  quality  of  the  in- 
tention, in  order  to  constitute 
msiiry,  must  be,  that  it  is  wilful, 
or,  in  the  words  of  the  statute, 
*^  a  corropt  agreement,  and  not 
upon  a  just  and  true  intent." 
Hence,  where  more  than  the 
allowed  rate  of  interest  was  re- 
served in  the  security  by  the 
mistake  of  the  person  who 
drew  it,  and  contrary  to  the 
intent  of  the  party,  it  was  de- 
cided not  to  be  usury ;  usury 
being  a  penal  act,  and  no  man 
being  criminal  by  mistake* 
Nevison  v.  IVhUley^  Cro.  Car. 
501.  Booth  ▼.  Cooky  Freem. 
264.  Buckler  t.  MUlard,  2 
Ventris  107. 

Indeed  the  rery  words  of  the 
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siatftte,  ^^  directlj  or  indirect- 
iy,  or  bj  aoy  shift,  or  by  any 
decettfal  way  or  means,"  seem 
to  look  straigktly  to  the  inten^ 
tions  of  the  parties  ;  and  it  is 
accordingly  upon  these  words 
that  the  Courts  now  exercise 
their  discretion  of  examining 
what  is  the  real  snbstance  of 
the  transaction,  and  not  what 
is  the  colour  and  form. 

6.  Therefore,  all  loans,  pro*, 
perly  so  called,  upon  which 
more  interest  is  taken  than  is 
allowed  by  the  statute,  and 
which  interest  iA.takeu  wilfully 
and  corruptly,  (t.  e.  with  a 
usurious  intent,  no  matter  in 
what  shape,)  are  usurious  con« 
tracts. 

6.  But  it  being  the  intention 
of  law,  whilst  protecting  from 
usury,  not  to  endanger  or  im-> 
pair  contracts,  •  necessary  to 
commercial  dealing,  and  com- 
mon in  the  intercoarse  of  men, 
the  words  cf  the  statute  do 
not  apply  to  cases  where  the 
principal  and  interest  are  put 
in  hazard  upon  a  contingency, 
and  where  there  is  a  risk  that 
the  lender  may  have  less  than 
his  principal.  The  reason  is, 
because  such  contingency  is 
the  main  characteristic  of  con- 
tracts of  trade ;  and  therefore, 
taking  such  advance  of  money 
out  of  the  form  of  a  loan,  it 
renders  it  a  new  contract ;  and 
muph  mischief  would  ensue  if 


snch  contracts  could  be  shaken ;         1  $1 0. 
the  Court,  however,  still  ezi-   ^«^^V^^ 
ercising  its  discretion,  with  the        Jonxs 
assistance  of  a  Jury,  whether      |^   ^* 
the  contingency  be  good  and 
bani  fide^  or  a  mere  shift  to 
elude  the  statute.     Now  the 
main  qualities  of  such  contiof* 
gencies  must    be   two  : — Ist^ 
they  must    bo   lawful;    and, 
3d,  being  fair  and  reasonable, 
must  rebut  the  presumption, 
that  they  are  only  covers  for 
usury.     Within   this   descrip- 
tion snch  contingencies  are  not 
usurious,    Martin   t.    Abdio^ 
Show,  8.     CheHerfield  t.  Jam^ 
8en^  1  Atk.  301.  and  the  cas^ 
there  cited. 

7.  But  though  contingendei 
being  real,  and  of  good  faith, 
whether  as  wagers  against 
events,  or  mercantile  bargains, 
are  not  within  the  statutes 
against  usury,  yet  the  mere 
circumstance  of  a  contract; 
having  the  form  of  such  con- 
tingency, will  not  exempt  it 
from  the  scrutiny  of  the  Court, 
who,  under  the  words  of  the 
statute  ''  directly  or  indirectly, 
or  by  shift  and  contrivance," 
are  bound  to  exercise  a  judg- 
ment, whether  snch  be  a  real 
contingency,  or  a  shift  and  de- 
vice to  cover  usury.  Thus  in 
Retinoids  v.  Clayton^  5  Co. 
70.  where  the  contingency  on 
which  the  greater  interest  was 
received,  was  that  the  son  of 
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the  contract  was  usurious, 
Marsh  r.  Marttndaley  3  B.  and 
P.  151. 

10.  But  beyond  this  usage 
and  castom  of  trade,  if  a  lend- 
er,  haTing  some  function,  of- 
fice, or  mere  employ,  with  re- 
spect  to  the  borrower,   shall 
reserre  to  himself,  at  the  time 
of  such  loan,  a  fair  compen* 
sation  for  his  discharge  of  du- 
ties,  such  compensation   will 
not  be  usurious ;  subject,  how- 
eyer,  like  all  similar  cases,  to 
the  judgment  of   the  Court, 
whether  such  extra  allowance 
be  not  a  shift.    Thus,  if  a  man 
lend  money  to  another,  upon 
condition  of  being  his  receiver, 
and,  in  the  contract  of  the 
loan,  stipulates  to  receire  over 
and  above  the  interest  a  fair 
compensation  for  his  trouble: 
this  is  not  usury.     But  where 
(he  receiver  of  the  rents  and 
profits  of  an  estate,  under  a 
deed,  in  order  to  secure  him- 
self the  payment  of   interest 
on  a  loan  of  money,  reserved 
to  himself  a  payment  of  40/. 
per    annum    over  and   above 
the    intere&t,     it    was     held 
usurious.     Scoit  T.  Bresty    2 
Ti  R.  238.     In  order  to  vsup- 
p0rt  a  charge  of  usury,  under 
snch   circumstances,    it  ought 
to  appear  clearly  that  the  pay- 
ment stipulated  for,  was  eithet 
colourable  and  frivolous  in  ita 
nature,   pr    excessive    io    its 


amount.    With  respect  to  the 
excess  of  compensation,  it  de- 
pends upon  the  nature  of  the 
employment :  it  is,  of  course, 
a  question  for  the  Conrt  and 
Jury,    whether  it  be  a  fair 
equivalent,    or    a    cover    for 
usury.    See  Car  stairs  v.  Stein^ 
ante*      Thus,   an    indenture, 
assigning   to  the  plaintiffs  a 
contract  for  the    purchase  of 
timber,    upon   certain   trusts, 
for  securing  to  themselves  out 
of  the  proceeds  the  repayment 
of    the   purchase   money   ad- 
vanced by  them,  and  also  of 
a  certain  balance  before  due 
to  them,  together  with  interest 
thereon,  at  6  per  cent,  up  to 
the  time  of  payment ;  and  also 
the  sum  of  200/.  as  compen* 
sation    for    the  trouble   they 
might  be  put  to ;  and  also  all 
cost,  charge?.,  &c.  which  they 
might  incur  on  account  of  the 
premises,  was  held  by  K.  B. 
not  to  be  an  usurious  agree- 
ment upon    the   face  of    it ; 
that  it  was  not  necessarily  to 
be  intended  as  a  colourable  re- 
servation of   further  interest 
beyond  the  legal  interest,  but 
as  a  compensation  for  trouble, 
&c. ;  neither  was  it  so  exces- 
sive as  to  be  intended  usurious 
upon  that  account,  Palmer  v. 
Bakery  1  Mauleand  Sel  wyn,a6. 
1  ] .  No  inequality  of  price, 
though  a  ground  for  suspecting 
usvry,  ai^  of  relief  (p  a  Cqurt 
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of  Equity,  in  a  reiy  gross  and 
flagraat  case,  is  ao  offence 
"Vithia  these  statutes :  as  if 
land  worth  00/.  per  annum  be 
purchased   at    30/.    per    an- 

DUID. 

12.  With  respect  to  the  ex- 
orbitancy of  price,  another 
frequent  shift  of  usury,  it  has 
been  holden,  that  where,  upon 
au  application  for  a  loan  of 
money,  the  person  applied  to 
offered  to  advance  part  in 
money  and  part  in  goods,  and 
the  bargain  was  finally  con- 
cluded by  advancing  the  whole 
in  goods,  which  were  imposed 
upon  the  hM>rrower  at  more 
than  their  value,  such  contract 
was  a  loan  under  colour  of  a 
sale  of  goods.  l,ozc€  v.  Waller^ 
%  Doug.  735.  In  that  case 
Lord  Man{/?(*/(/observes,  ^^  that 
the  most  usual  form  of  usury 
was  a  pretended  sale  of  goods  ; 
and  that,  if  it  was  not  the  inten- 
tion of  the  parties  to  buy  and 
sell,  but  to  borrow  and  lend ; 
and  if  the  contract  was  in 
truth  for  a  loan  of  money,  it 
would  be  usury,  though  under 
the  mask  of  a  treaty  for  the 
sale  of  goods."  So  it  is  in  dis- 
counting a  bill,  if  the  party 
discounting  gives  goods  in  part 
which  are  charged  beyond 
their  value. 

The  loan  of  money  produced 
by  the  sale  of  stock,  on  an 
agreement  that  the  borrower 

Yoi.  1.  T 


shall  replace  the  stock  on-  a 
certain  day,  or  repay  the  mo- 
ney on  a  subsequent  day,  with 
such  interest  in  the  mean  time 
as  the  stock  itself  would  have 
produced,  is  not  usurious^ 
though  the  interest  exceed 
5  per  cent. ;  unless  the  trans^ 
action  be  colourable,  and  a 
mere  device  to  obtain  more 
than  legal  interest,  Taie  t. 
fVellingt,  3  T.  R.  581.  San^ 
ders  T.  Kentuh,  8  T.  R.  162. 
See  likewise  Maddocks  7.  Rumr 
baU,  8  £.  R.  304.  But  if  the 
lender  oblige  the  borrower  to 
take  stock  at  a  rate  exceeding 
the  market  price,  it  is  usury, 
1  Esp.  N.  P.  11.  But,  where 
A.  haying  a  vested  interest  in 
stock,  which  he  cannot  trans- 
fer till  a  future  day,  sells  his 
interest  in  the  principal  and 
accruing  dividends,  to  B.  >t 
a  rate  much  below  the  current 
price,  this  bar«;ain  is  not  usu- 
rious, 5  Esp.  164.  Yet,  where 
money  was  advanced  upon  the 
security  of  omnium^  which  was 
to  be  taken  back  by  the  borrower 
at  a  fixed  advance  of  price  at  a 
day  certain,  and  the  difference 
in  the  price  exceeded  the  rate 
of  5  per  cent,  for  the  period, 
during  which  the  borrower  was 
to  retain  the  money,  the  trans- 
action was  deemed  usurious. 
SmedUtf  t.  Roberts^  %  Campb. 
607. 

13.  The  discount  of  a  Uli 
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Idltf.       «f  eicliattge  ti  it  ft«4tietit  eotet 
\ijl^*V^/  ftn  uratrjr ;  i&d  tk*  mitts  with 

JoNfes       rest^ect  to  Mdi  d^K^ifk  ane 
^«  !4ms0  !-^It  it  Qsurimis,  (as  wie 

mTii6)r.  |„^^  ipdlnffed  out,)  to  sudiisHiiite 
foods  f6r  taiDney  at  an  exc^s- 
tVte  value^  in  <RiBc6ttiiting  H  bill 
^f  etcbanf^ ;  but  it  is  other- 
%fg^  Wh«re  the  goods  are  taken 
at  an  ascertain^  price,  l  Ebp. 
N.  P.  40.  And,  in  sncli  dases, 
ihe  borrower,  who  sets  op  the 
defence  of  urarf,  need  not 
diipro^e  the  ralne ;  but  it  ties 
tipon  the  lender  to  shew  that 
the  goods  were  reasonably 
wonh  the  price  fixed  upon 
them,  2  Csmpb.  375.  Bot, 
where  the  pMhtiff  refused  to 
discoant  a  bill  unless  the  in- 
dorser  would  take  part  in  goods 
at  a  giten  price,  and  the  latter 
readily  acceded  to  the  pro- 
posal, saying,  that  he  thought 
he  could  make  a  profit  of  them, 
it  Is  to  be  presumed  thait  the 
goods  were  charged  beneath 
their  tatue  ;  and  the  defendant 
must  prote  the  contrary  if  he 
would  impeach  the  transaction 
as  usurious,  S  Gampb.  559. 
So,  an  eiorbitant  discount 
paid  to  the  acceptor,  to  induce 
-fcim  to  pay  the  bill  before  it  is 
due,  Is  not  U!tury.  Barclay  t. 
fVaimsie^^  4  East  57.  Ma- 
ihew$  T.  GfigUksy  1  B.  and  P. 
153,  n. 

A  man  may  take  a  bill  df 
exchange  fo  t^aiPket,  and  sell 


tt  (if  there  be  n6  shift  or  decree 
t6  coter  adisoonnt)  fbr  any 
price  which  he  ckn  <A»tain  fdr 
It ;  and  though  the  prite  which 
h^obtaHis  fe«ar  tio  ptnportion 
to  its  f  alue,  (if  it  had  been 
tithed  upon  the  legal  terms  of 
dhc<rtint)  the  purchaser,  neter- 
theless,  would  not  be  guflty  of 
osmry :  it  might  be  otherwise 
if  the  seller  indorsed  the  bill, 
and  remained  liable  to  be  sued 
upon  it.  It  would  then  be  for 
the  consideratidn  of  a  Jury, 
whether  the  bargain  and  sale 
of  the  bill  was  not  a  shift  tot 
a  loan :  for  it  cannot  be  too 
often  ^repeated,  that,  to  con- 
stitute usury,  there  must  eithe'r 
be  a  direct  loan,  and  a  taking 
of  more  than  legal  interest  for 
the  forbearance  of  payment ; 
or  there  must  be  some  device 
for  the  purpose  of  concealing 
or  eTading  the  appearance  of 
a  loan  and  forbearance,  when, 
in  truth,  the  transaction  was  a 
/b<m,  4  E.  R.  57. 

A  chai^  of  seren  and  six- 
pence  per  cent,  for  commission, 
by  a  discounter  of  bills,  who  Is 
put  to  no  etpense,  or  consi- 
derable degree  of  trouble,  U 
usurious,  1  Campb.  445 ;  and 
see  Cantairt  ▼.  Sieinj  4  Maule 
and  Selw.  194.  But,  where  ac- 
commodation bills  were  drawn 
and  accepted,  upon  an  under- 
standing  that  a  broker  should 
be  paid  lOs.  per  cent,  for  rabing 
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money  upon  theiii,tt  washolden, 
that  they  were  not  Yoid  in  the 
liands  of  an  innocent  indorsee, 
who  ad  fenced  the  money  at  le- 
gal disconot ;  though  the  broker 
was  punishable  by  the  12th  of 
Ann.  for  taking  such  exorbi- 
tant commission.  The  prin«- 
ciple  of  the  decision  was  this  : 
that  the  broker  did  not  ad- 
Tance  the  money,  nor  was  his 
name  upon  the  bills,  and  legal 
interest  only  was  paid  for  the 
discount. 

14.  Where  a  factor  advances 
noney  for  goods,  and  takes 
legal  interest  for  his  advances, 
if  he  stipulates  for  a  higher 
commission  upon  hU  purchases, 
than  he  would  have  been  con- 
tented to  charge  had  he  not 
furni!>hed  the  money,  the  trans- 
action  is  usurious,  2  Gimpb. 
3 18.  So,  if  the  borrower  of 
money  give  a  bond  foi*  the 
principal  and  interest,  at  5  per 
cenLj  and  covenant  also  at  the 
iame  time  to  pay  to  the  lender 
a  certain  portion  of  the  profits 
of  a  trade,  carried  on  by  him 
in  partnership  with  another 
person,  this  is  an  usurious 
contract :  but  a  memorandum 
indorsed  on  a  bond,  which  was 
conditioned  for  the  payment  of 
100/.  by  quarterly  payments 
of  5/.  each,  and  interest  at 
hperceni,y  ^^that  at  the  end 
of  each  year  the  interest  due 
should  be  added  to  the  prin- 


cipal, and  then,  that  the  ^6/. 
receifed  in  the  course  of  the 
year  was  to  be  deducted,  and 
the  balance  to  remain  as  prin- 
cipal," was  held  not  to  be 
usurious.  Le  Grange  ? .  Hd* 
miiionj  4T.R.  613. 

15.  Lastly,  upon  this  head  ; 
if  the  form  of  the  security  Im* 
port  a  loan,  it  may,  in  some  de- 
gree, contribute  towards  mak- 
ing the  contract  amrious ;  but 
the  substance  ef  the  transac- 
tion is  to  be  principally  re- 
garded, against  which  expres- 
sions in  the  instrument,  which 
can  only  with  strict  propriety 
be  applied  to  a  loan,  have  but 
little  weight.  The  subsequent 
acts  of  the  parties  may  like- 
wise be  a  material  evidence  of 
the  intention,  unless  properly 
cleared  up  and  explained, 
1  Black.  Rep.  864.  And  every 
circumstance  by  which  a  con- 
tract is  assimilated  to  a  loan, 
bears  the  aspect  of  corruption, 
and  has  a  tendency  to  reveal 
the  malajides  of  an  usurious 
contract.  But  the  questiooi 
whether  the  contract  is  in  <ub- 
stance  a  loan,  disguised  in 
a  shape  to  etade  the  law, 
or  a  bon&  Jide  contract  of 
another  species,  belongs*  to 
the  decision  of  the  Jury ;  and, 
in  Chesterfield  v.  Janserij  the 
Master  ef  the  Rolls  observed, 
that,  whether  an  agreement 
was  nsorious  or  not  might  h% 
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determined  two  wa^s — 1  •  On 
the  Terdict  of  a  Jury,  od  a 
pl«a  of  the  corrupt  agreement. 
%  By  the  Courtis  exercising 
their  own  jndgmedt  on  the 
particular  circomstances  of  the 
case;  as  in  Aoberts  v.  Tre^ 
ma^ncj  Cro.  Jac.  307.  See 
likewise  Carstairt  t.  Steiny  4 
Maole  and  Selw/n,  194. 

ll — IVhai  Conirads  Usury 
avoids, 

1.  The  statute  0th  Anne, 
c.  16.  has  three  branches  :  the 
first  has  already  been  elplain* 
ed  ;  the  second  brancih  is,  that 
all  bonds,  contract<<,  and  as- 
surances whatsoeTer,  where- 
upon or  wherebjr  there  shall 
fae  reserved^  or  taken  above 
the  rate  of  5  per  cent,  shall 
be  utterly  foid  ;  the  third 
branch  inflicts  the  penalty. 
I'he  whole  of  the  second 
branch  has  for  its  object  the 
talidity  of  the  security.  In 
considering  how  far  usury 
nfoids  the  contract,  the  chief 
pohits  are,  what  contracts  and 
securities  are  a? oided  by  usu- 
rious dealings,  and  between 
whn  t  persons. 

2i  Now  as  such  securities 
are  made  Toidable  by  statute, 
so  the  words  of  the  statute  are 
the  description  and  condition 
of  the  iuTalidity,  that  is  to 
say,  those  stcinities  only  are 


Toid,  which  fall    within    the 
terms    of    the    statute*     The 
words  of  the  statute  are  ^*  all 
bonds,   contracts,   and  assur- 
ances whatsoever,  whereupon 
and  whereby  shall  be  reserved 
or  taken  above  the  rate  of  5/.  in 
the  hundred."     As  to  the  first 
part  of   the  description,   the 
word  bonds  and  contracts  re<» 
quire   no    explanation  :     the 
words  assurances  comprehend 
notes,  bills  of  exchange,'  &c. 
Biit  a  maiti  distinction  under 
this  head,  and  which  has  let  in 
many  mischiefs,  is,  that  none 
of  the  above  words  compre- 
hend a  judgment ;  a  judgment 
not  being  a  thing  of  contract^ 
but  the  act  of  law  in  invitum. 
Hence,  to  scire  Jhdas  on  a 
judgment     usury    cannot    be 
pleaded :    as   a  remedy,    the 
Court  may  be  moved  to  vacate 
the  judgment ;  but  in  the  ex- 
ercise of  this  discretion,  the 
Court,  having  assumed  it  only 
for  the  necessity  of  meeting 
the  perverse  ingenuity  of  usur- 
ers through  all  their  shifts,  will 
act  with  great  caution  ;  judg- 
ments being,  from  their  general 
nature,   such   as  to  conclude 
Courts  of  law.     Where,  how- 
ever,  it  is  a  judgment  by  con- 
fession, entered  up  in  pursuance 
of  a  warrant  of  attorney,  the 
Court,  if  the  fact  of  usury  be 
not  controverted,  will  set  it 
aside  j   but,  where  there  are 
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cbntroferted  facts,  (he  Coart 
will  direct  an  issue  to  try  the 
usury.  Cook  ?.  JoneSy  Cowp, 
737. 

But  where  usurious  securii> 
ties  have  been  acted  on,  and 
(he  money  partly  paid  by  the 
borrower,  the  Court  will  not 
set  aside  a  judgment  and  exe- 
cution, but  upon  the  terms  of 
the  defendant  repaying  the 
principal  and  legal  interest. 
Ilindle  v.  O'Brien,  1  Taunt. 
4X3. 

3.  The  second  part  of  the 
a1>oTe  description'  of  invalid 
usurious  securities  contains  the 
drcumstancps  that  make  them 
roid ;  ^*  fhnt  there  shall  be  re- 
served  or  taken  above  the  rate 
of  five  pounds  iA  the  hundred." 
Now,  the  manifest  construc- 
tion of  these  words  is  in  the 
past  sense,  t.  e.  that  such  usury 
has  been  reserved  or  taken 
upon  them,  either  by  an  agree- 
ment  previous  to  the  making, 
or  at  the  time  of  making  such 
security.  Foriftheusury.be 
taken  by  an  after  act,  it  of 
course  belongs  to  that  after  act, 
and  is  not  re!»erved  on  the  se- 
curity. It  makes  no  part  of 
s«ch  security.  The  usury,  iu 
the  words  of  the  statute,  is 
something  which  taints  and 
corrupts  the  security  at  the 
time  of  making  it. — It  comes 
illegitimate  into  the  world,  and 
this  disability  follows  it,  with 


a  legal  ditqn^lification,  througli 
all  its  stages.  It  b  nuUiut 
fiUui  ;  it  comes  into  the  world 
with  no  rights ;  and  goes  through 
it  in  the  same  condition. 

4.  Any  thing,  however^ 
subsequent  to  the  contract, 
cannot  avoid  the  security. — 
The  usury,  or  agreement  for 
usury,  as  above  said,  must 
precede  the  contract,  and  make 
a  part  of  it.  Hence,  if  a  secu- 
rity be  given  for  the  principal ' 
and  legal  interest,  and  the 
holder  afterwards  take  more' 
than  the  legal  interest,  such 
t&king  would  be  usury  in  the 
person,  but  is  not  usury  in  the 
contract.  For  the  same  reason, 
any  arbitrary  remuneratfoti 
being  afterwards  given  will  not 
avoid  the  security.  Thus,  in 
Lowe  V.  JValieTy  2  Dougl.  735| 
the  Court  of  K.  B.  held,  that  a 
bill  of  exchange,  given  upon  an 
usurious  consideration,  was 
void  even  in  the  hands  of  an 
indorsee  for  a  valuable  consi- 
deration, without  notice  of  the 
usury :  and  this  case  has  al- 
ways since  been  considered  the 
law  upon  the  subject;  but 
where  there  was  no  usury  ii| 
the  inception  of  the  bill,  a  sub- 
sequent  indorsement  for  an 
usurious  consideration  was  held 
not  to  avoid  it  In  the  hands  of 
an  innocent  holder.  Parrr. 
Elioson,  1  F^st  n.  Cardmell 
T.  Martti^  0  East  101.    See 
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likisaM  I  SMBd.  S96,  where 
,^-^^    tiM  M  cases  oq  this  point  are 
y^^K^       deflected. 
;*.  9*  Therefore,  ai  to  the  per- 

l^vA^iMu  34>us  between  whom  such  secu- 
ritMi  (hating  asurj  in  their  in« 
caption)  are  Toid^  they  are 
void  in  all  hands;  for  being 
bad  titles  thej  gire  nothing. 
Ip  a  word,  as  to  their  condition 
as  secnritiesy  they  are  within 
the  analogy  of  bills  of  ex- 
change on  bad  stamps. 

0.  Bnt  as  this  circumstance, 
a,  e.  the  inTaliditj  of  usorious 
secnrities  in  innocent  hands, 
nnnecessarilj  falls  hard  npon 
such  parties,  the  courts  of  law, 
in  order  to  presenre  the  eqqit j 
of  the  case,  will  proceed  upon 
Tery  nice  distinctions  in  a^oid* 
\ug  securities  in  such  hands; 
and  will  eagerly  avail  them^ 
seWes  of  every  incidental  cir« 
cumstance,  to  put  the  original 
usury  out  of  the  security. 
Thus,  where  J.^  for  an  usu- 
rious consideration,  gave  his 
promissory  note  to  J?.,  who 
transferred  it  to  C.  for  a  rain* 
iU>Ie  consideration,  without 
notice  of  the  usury,  and  after- 
ifards  J.  gave  to  C.  a  bond  for 
tlie  amount,  it  was  held  not  to 
be  usury.  Cuthberi  t.  HaU^f 
8  T.  R.  390.  But  if  A.  had 
gif  en  B.  his  bond  on  consider- 
ation of  such  note,  it  would 
have  been  within  the  statute. 
So,  a  bQniJide  debt  i«  not  de- 


stroyed by  being  mingled  with 
an  usurious  contract  relating  ia 
it  Groy  T.  Fowkfy  I  H.  &» 
462.  And,  after  usurious  secu- 
rities gifen  for  a  loan  have 
been  destroyed  by  mutual 
consent,  a  promise  by  the  bor- 
rower to  repay  the  principal 
and  legal  interest  is  binding* 
Barnes  v.  Hedk^j  9  Taunt. 
1 84.  The  reason  is,  that  though 
the  6nt  contract  was  void  by 
usury,  yet  as  the -debt  still 
subsisted,  a  new  contract  with* 
out  usury  was  good. 

0.  In  the  same  manner  ip- 
termediate  usury,  in  the  dis- 
count of  bills  of  ei change  good 
in  their  inception,  does  not  af- 
fect the  bills  themselves.  The 
person  who  takes  the  u^ry 
may  incur  the  penalty ;  but  the 
bill  is  good  in  the  hands  pf  an 
innocent  bolder.  Daniel  7. 
Cartov^^  1  Esp.  274.  See  like- 
wise  Turner  v.  Holme^  4  Esp. 
11.  Bnt  where  a  bill  was  drawn 
for  the  purpose  of  effecting  an 
usurious  contract  between  the . 
acceptor  and  a  stranger,  who 
undertook  to  discount  it,  the 
bill  was  holden  to  be  void, 
though  the  drawer  was  not 
privy  to  such  contract.  Young 
T.  fVrighij  1  Campb.  1 31.  In 
which  cases  Lord£//rii£orot#^A, 
recognizing  the  authority  of 
ioo?^  V.  WaUer^  says,  "  That 
where  there  is  a  corrupt  agree- 
ment that  a  bill  should  be  dls- 
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^1; 


co^nt64  at  usuriQMS  Uit^fipst,  it 
is  litiat^y  iuto  w^ateTer  hftods 
it  giight  aftcrwAFd^  come." 
Qilt,  whera  a  boiul  V4ia  giren 
for  (be  perforiQiliic^  of  t^u  u^u, 
rjottft  contract*  vMcb  was  af- 
terw9iFd$  cancelM  b/  ike  coo* 
sent  of  tbe  pi^rties,  aod  a  fr^sh 
bond  taken  for  th^  principal 
and  interest,  dediicting  tbe  pay- 
in^nts  illegally  made  on  tbe 
fpjmer  contract,  such  second 
bond  was  held  to  be  v^Ud* 
Wright  V.  fVheflerf  I  Carapb* 
IQA  n*  (n  tbe  si^ine  ?)annerf 
Ybere  the  acceptor  pf  a  bill  nf 
ejLch^nge?  drawn  in  parsnanc^ 
nf  |in  vs<irion3  cputr^^t,  nc* 
cepted  a  second  bill  for  the 
pnrpoae  of  raifiing  iponej  tq 
take  np  the  former,  and  the 
second  bill  was  discounted  by 
a  boni  fide  indorsee  at  the 
legal  rate  of  interest,  the  se- 
cond  bill  was  held  not  to  be  af» 
fected  by  the  usury  which  con- 
taminated the  first.  Dagnal  t. 
IVi^ke,  2  Campb.  33. 

7.  If  a  man  indebted  to  ano- 
ther in  a  bond  fide  debt,  makes 
a  contract  with  his  creditor,  on 
which  he  stipulates  to  pay  usu- 
rious interest,  although  the 
contract  be  Toid,  it  does  not 
destroy  the  original  debt.  Grat^ 
T.  Fozclerj  ante.  And  it  has 
long  been  acknowledged  in 
courts  of  equity,  that,  notwith- 
standing usurious  securities 
hare  been  giTen,    the  money 


lent  U  a  debt  IQ  conscience, 
and  ou^ht  tp  b^  repaid  with 
1(^1  interest.  And  the  Cp^t 
will  not  r^lieye  against  usuriqua 
contracts,  i^ule^s  the  debtor  paj^ 
th^  principal  and  legal  inter- 
cut. %  Yesey  ^7.  2  ^rq.  rji, 
Ca.  Q49.  Tbe  ground  of  the 
practice  in  the  conrts  o(  &^\ty 
is,  Qpt  that  thejT  cpp^id^  tbt 

defendant  w  entitled  to  tbn. 
inopey,  but  because,,  nnl^$j> 
the  coipplain^nt  waves  tbe  i/fi- 
naities  pf  tho  st^tntes,  and, 
amongst  tbpm,  tbp  fprfeitnm. 
of  the  roon^y  lent,  thp  defend- 
ant conJd  not  «in5wf r  witl^pn!^ 
crimipatiog  himself,  which  % 
cpqrt  of  egvitj  wlU  not  cowr. 
pel  hm  Ui  i0.  &e  |lili^w>se^ 
FUsrpy  J.  GmWmy  \  T.  R^ 
IM,  wh^re «« tfpYor  for  goodn 
which  had  been  pledged  for 
money  advanced  on  an  nsurioos 
contract.  Lord  Aian^/J  held, 
that  it  was  necessary  to  prore 
a  preTious  tender  of  the  money 
actually  due. 

III.— Of  the  PendUy. 

With  respect  to  the  third 
branch  of  the  statute,  the  pe- 
nalty, Tcry  few  obserrations 
will  be  8u(Bcient»  The  statutes 
of  usury,  being  penal,  are  con<« 
strued  strictly  ;  and  the  act  of 
usury,  in  orSer  to  fall  within 
the  terms,  must  be  complete* 
Hence  it  follows,  (and  it  has 
been  so  decided  iu  many  cases) 
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that  as  the  penalty  is  not  in* 
curred  until  more  than  legal 
interest  is  adualiy  received^ 
the  time  of  bringing  an  action 
for  the  penalty  (which  is  one 
year  after  the  offence  com* 
mitted  by  31  Eliz.  c.  5.  s.  5.) 
begins  from  the  receipt  of  the 
usurious  interest,  and  not  from 
the  making  of  the  contract; 
unless  more  than  legal  interest 
be  receired  at  the  time  of  the 
contract.  Doug.  935.  3  Wils. 
261.  And,  as  we  have  before 
shewn,  that  thf  re  may  be  usury 
in  the  person,  and  not  in  the 
security;  the  security  remain* 
ing  good,  and  the  usury  being 
subsequent ;  so  the  person  may 
be  subject  to  the  penalties, 
whilst  the  security  (the  occa- 
tion  and  means  of  the  usury) 


may  be  Talid;  and,  on  the 
other  hand,  the  security  may 
be  illegal  and  Toid  by  the  sta- 
tute,  whilst  the  party  may  not 
be  subject  to  the  penalty  of  it. 
For  if  a  man  contract  for  more 
interest  than  the  statute  allows, 
and  afterwards  takes  no  more 
than  legal  interest,  the  security 
indeed  is  void ;  but  the  penalty  is 
not  incurred.  And  herein  agree 
all  the  cases,  ancient  and  mo« 
dem.  Abraham  r.  Bunn^  4 
Burr.  2253.  Fioytr  t.  JJdL 
wards^  Oowp.  114.  Fisher  t. 
Beasley^  Dongl.  237.  See 
likewise  Williams'  launders 
295,  where  many  of  the  old 
cases  are  collected,  and  the 
pleadings  in  the  action  for 
usury  explained. 
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FIRST  SITTINGS  AFTER  TRINITY  TERM,  56  GEO^IH. 
IN  LONDON. 


Simpson  v.  Bliss.  j^iy  5. 

rriHIS  was  an  action  for  money  had  and  re-     ^,  lays  a 
A    ceived.     The  plaintifT  being  at  Epsom  races  ^ewUoi 
in  1813,  laid  a  bet  of  fifteen  guineas  with  a  Cap-  f  J"f^^ 
tain  B.  upon  a  horse  which  was  to  run.    The  de-  howerace, 
fendant^  who  was  a  training  groom  and  standing  the  risk  of  10 
by,  called  the  plaintiff  aside,  and  told  him,  ''  You  ff&ff 
had  better  double  the  bet,  for  that  horse  will  cer-  ^"^'SJX^'*' 
tainly  win."     The  plaintiff  then  betted  twenty-five  wager,  but  be- 
guineas,  and  ^sked  the  defendant  to  take  half  of  ceivcs  the  mo- 
it  with  him ;  the  defendant  said  he  would  not  take  be  pays^.  10 
half,  but  he  would  ''  go  ten  guineas.''   The  plain-  E^'of  the 
tiff  agreed   to  this  proposal,  and  the  horse  won.  ^itfew^'^er 
Shortly  after  the  race  the  defendant  asked  the  plain-p  to  ^.,  And  au 

.«,,.,.,  .  ,  1  1.       1   hope  of  ob- 

tiff  to  pay  him  his  ten  guineas,  as  he  was  obliged  tainiog  it  waa 
to  go  to   Newmarket  that  day.     The  custom  at  that  a.  was 
Epsom  races  was  not  to  pay  the  bet  upon  the  ^i^^uJdlog 
ground,  but  to  settle  at  TaUersaW^  next  morning,  ^^'^j^^"'^  **^ 
The   plaintiff  paid   him  the  ten  guineas,  and  the  maintain  an 

^      .   '       »»v^f'i/»       1  1.        action  of  mo> 

next  morning  Captain  B,  shot  himsjelf;  the  plain-  neybadand 
tiff  never  obtained   the  original  bet,  and  brought  ^^^mxcfoT 
the    present  action  to    recover  the  ten  guineas  ^£chhehiS* 
which  he  had  paid  the  defendant.  v^^  ^"n- 
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Simpson 

V. 

Bliss. 


Blossett,  Serjeant^  objected^  that  this  action  could 
not  be  maintained^  as  it  arose  out  of  a  gaming  trans- 
action :  hecited9  Anne^  c.  14.  §2.  13  Geo.  II.  c.  19. 

Best,  Serjeant,  €(mtri.^^Th\B  was  not  a  bet  upon 
a  horse  race;  it  was  one  deforce  removed.  If  it  had 
been  an  actioo  against  Captain  B.  the  objection 
might  have  been  good :  he  cited  Petrie  v.  Hannay, 
3T.R.418. 

GiBBs,  C  J. — This  is  a  nice  point,  and  I  will 
giYje  tbiB  defendant's  counsel  liberty  to  ropve,  if  be 
desires  it ;  but  I  think  the  pbiutiff  has  a  ri^ht  to 
recover,  on  the  ground  that  the  consideration  failed 
upon  which  he  paid  the  money.  The  money  was 
pmd  by  the  plaintiff  to  the  defendant,  upon  the 
^apposition  that  he  should  receive  it  back  from 
Captain  B.  }  am  pf  opinion,  t^ierefore,  that  the 
statutes  of  gaining  do  not  apply. 

Be^t,  Serjeant,  and  Comyn,  for  plaintiff. 

Blossett,  Serjeant,  for  defendant. 


Vide  Petrie  t.  Uannay^  3  T, 
R..418.  M^AUegter  t.  Haden^ 
2 Campbell,  438 ;  «nd  Selwyn's 
Niai  Priu9,  title  Wager,  1238, 


where  the  cases  are  collected. 
This  case  was  not  afterwards 
moTed. 
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ADJOURNED  SITTINGS   AFTER  TRINITY  TEEH, 
AT  WESTMINSTER,  56  GEO.  III.  1816. 


Davis  v.  Living  and  Others.  July  6* 

THIS  was  an  action  aminst  the  assigiiees  and     Mn  an  ae- 
messenger  under  a  commission  of  bankrupt  agaipitseve- 
against  Davis  the  elder.     The  plaintiff  had  snc-  ^Ide^^^^^^ 
ceeded  to  his  father's  business,  and  lived  in  a  shop  SSTy^andTiine 
which  had  been  taken  in  his  father's  name:  but  he  fgainstothew. 

It  IS  ciiicre* 

carried  on  trade  in  his  own  name.    The  father  was  tionary  with 
a  bankrupt,  and  had  not  obtained  his  certificate.  The  nU  pXt^ 
assignees  under  hi/tommission,  suspecting  that  the  ^uauJecfuie 
goods  in  the  plaintiff's  shop  belonged  to  the  father,  JIJ^Jj^^j- 
and  that  the  son  was  only  a  colourable  owner,  witi,alpintt 

■'    .     .  m      g*      whom  there  it 

seized  them  under  the  commission  against  the  fa-  no  eiridence, 
ther  ;  and  the  present  action  was  brought  by  the  5Jc  piain^ff'» 
son  for  tlie  trespass.     It  was  proved  on  the  part  of  pSJ^ose^of  * 
the  plaintiff,  that  one  of  the  assignees  was  present  "(^"gfei^SJ 
with  the  raessenffer  when  the  goods  were  taken :  ^e  co^iefend- 

,  ,  T.  1  t  I  »nti.  Buttnch 

but  the  witness  did  not  know  the  messenger's  name,  aninterme- 

and  could  not  swear  that  he  was  one  of  the  de-  is'nota^matter 

i^>«  Arx^ 4<,  which  the  de- 

fendants. fendanU' 

coonsel  can 
claim  of  right. 

Best,  Serjeant,  insisted,  that  all  the  defendants    e.AnunceM 

,,'•'.,  ,  .  ,  tificated  bank- 

should  be  acquitted,  except  the  assignee,  who  was  rupthire«a 

•hop ;  goods 
are  supplied  in  the  name  of  his  son,  but  principally  npon  the  father^  guarantee :  Held, 
that  bis  assifna^es  were  liable  to  an  action  of  Irespats  at  ihe  su^^  of  the  son,  for  seizing 
them  as  the  goods  of  the  bankrupt. 
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^    1815.       proved  to  have  directed  and  made  the  seizure:  this, 
^^^^^^^'^^  he  stated,  was  for  the  purpose  of  making  the  mes- 
^y"      senger  a  witness  for  the  other  defendant. 

Living  and 

Otiier«.  ,GiBBs,  C.  J. — I  do  not  think  I  am  called  upoo 
to  direct  the  Jury  to  acquit  them  in  this  state 
of  the  cause.  ^  It  is  not  a  matter  of  right  which 
the  defendant's  counsel  can  claim  ;  it  is  discre* 
tionary  with  the  Judge.  And  were  1,  in  this 
stage  of  the  proceedings,  to  direct  the  Jury  to  ac- 
quit the  messenger  who  is  joined  as  defendant, 
.  1  ^m  not  certain  that,  when  acquitted,  and  called 

as  witness^  t\e  might  nqt  prove  himself  a  tres- 
pa8$er, 

.  It  appeared  in  the  CQurse  of  the  plaintifTs  case^ 
that  Richard  I^avis^  the  father,  had  taken  the  shop 
in  his  own  name ;  that  he  had  jhrought  with  him 
the  old  customers  from  the  #hop>:in  which  he  car- 
ried on  trade  when  he  became  a  bankrupt ;  that 
he  lived  in  the  shop  wjth  hi$  son  ;  that  he  ordered 
and  selected  the  goods,  though  the  purchases  were 
made  in  the  name  of  his  son,  and  credit  w^s  alone 
given  to  his  son  ;  but,  in  one  or  twq  insts^nces,  the 
father  had  guaranteed  the  pstyment. 

.  Best,  Serjeant,  contended,  that  the^e  were  cif- 
cumstances,  from  which  the  Jury  might  collect 
that  the  plaintiff  had  only  a  colourable  title ;  and 
that  the  property  seized  was  virtually  the  bank- 
rupt's property. 

GiBBs,  C.  J. — It  is  a  hard  rule  of  law  upon  per- 
sons in  the  condition  of  an  uncertificated  bank- 
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rupt^  that  the  assignees  should  be  authorized  to      I8I6. 
seize  goods  in  his   possession,   and   divide   them  V^'V^-' 
amongst  his  creditors,  although  such  goods  have         ^y* 
been  subsequently  acquired,  upon  his  own  credit.  Living  and 
from  persons  who  have  chosen  to  run  the  risk  of     O^®"* 
trusting  him.     But^  in  the  present  case,  whoever 
owned  the  shop,  the  goods  were  supplied  upon 
the  credit  of  the  plaintiff;  and,  admitting  that  the 
father  guaranteed   payment   to  the    persons  who 
jiupplied  the  goods,  he  could  not  thereby  acquire 
any  property  in  them^  of  which  the  assignees  can 
possess  themselves. 

Verdict  for  the  plaintiff. 

Lens  Serjeant,  and  Comyn,  for  the  plaintiff. 

Best  and    Vaughan,  Serjeants,  for  the  defend- 
ants. 


S?8  CiASES  At  NISI  PRIUS,  C  t. 
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Julys.  Tqwksxnd  and  Others  v.  Inslisi  Reed^ 

iRTiyB^  and  Co. 


A.  ii  em.  f  iiHIS  w«i«  an  action  of  irovet,  brought  to  re- 
&*&.  at  uieir  "^  eOTCF  the  Talue  of  nine  casks  of  hare  skins, 
wru  g'iMMie  Taylor  and  Co.  were  employed  by  Reed,  IrtiHCy 
f!inc\il[t!\y.  ^^^  Co.  as  their  brokers.  On  the  27th  of  Decern- 
d"n*D?3i*to  *^'  ^^^^$  they  sold  to  the  plaintiffs,  on  account  of 
c.  and  draws  Eeed,  Irviue,  and  Co.  nine  casks  of  hare  skins,  at 
chaofc^Ui'Iif  30s.  per  do«n,  then  in  boitd  in  the  London  Docks, 
Xercf'ac.  pc^yable  by  a  bill  of  four  montbe;  or  two  and  a 
a?oaJ?'iiSr  *"*  P^^  ^^^^^'  discount  foT  ttoney  ;  prompt,  four- 
l^mna^^  tecD  days.  On  the  7th  of  January,  1815,  Ttnflot 
mpt,  B.  and  obtained  the  delivery  note,  for  the  purpose  of  hav- 
thetnuuKT  ing  the  skins  numbered,  and  to  ascertain  the  sum 
iS  c'^i^^r*"  fpr  which  the  bill  was  to  be  drawn.  The  nol^ 
^eif^lo^y,  ^^  '^^  ^^^^^  words:— 

alleging  thf  t 
he  bad  alrei^d^ 

paidUiebrQk-  *'  Londou,  1th  of  Jantuiry,  1815. 

er,  and  brines 
trover  for  dhe 

goods  againft  ''  To  the  Superintcndant  of  the  London 

il.  and  Co.,  _      .  .  ^  ...   ,. 

add  the  Trea-  DocKs ;    plcase    to   Weigh,   deliver,   trans- 

Hndoa     *  f^r,  or  rc-housc,  to  the  order  of  Messrs. 

Saunasmod!  Towfisend   and    Co.    the  under-mentioned 

as  B,  and  Co. 

had  suffered  their  broker,  upon  wome  oceasiotu,  to  draw  bills  in  his  own  rame,  withoot 
mention  of  them,  as  his  principais,  they  were  bound  by  the  payment  which  had  been 
made  to  him  by  C.  in  the  prei»ent  ca^e :  that  the  action  well  lay  against  B,  and  Co.  but- 
that  the  Treasurer  of  the  Dock  Company  was  entitled  to  an  acquittal* 
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goods ;    the  J  paying  dmrgtes  to  the  lOth       I810. 
instant.  v^^'^w/ 

"  Signed  for  Heed,  Irvine,  and  Co.  Jd'othSl, 

'•  B.  Freelahd: 


A  bill  qf  parcels  tvas  then  made  out,  in  the  usual 
form,  to  the  pinin  tiffs ;  bnl  the  skins  were  not 
sorted  until  the  9th  of  Febmary.  Taylor  and  Co, 
then  drew  a  bill  in  their  own  names,  and  pajaU^ 
to  their  own  order,  upon  the  plarntifis,  for  the  price 
of  the  skins.  The  plattitifts  accepted  the  bifl^ 
which  bore  date  the  10th  of  January,  being  th^ 
expiration  of  the  prompt,  and  paid  it  when  it  bc^ 
eame  due.  Taylor  and  Co.  dtscouoted  the  bill, 
applied  the  proceeds  to  their  own  vse,  aad  becane 
bankrupts  on  the  first  of  March  following.  Reed 
an'd  Co.  then  disavowed  the  act  of  the  brokers,  and 
coutiterrhanded  the  delivery  of  the  goods.  Tte 
skins  continued  in  the  docks  tiH  September  1815, 
when  they  were  delivered  by  the  Company  to  the 
order  of  Reed  and  Co.  The  pkintifls  did  not 
tnuke  a  formal  demand  of  the  Company  till  Janu- 
ary 1816. 

It  was  in  evidence  that  Taylor  and  Co.,  in  se- 
veral instances  during  the  course  of  their  dealings 
with  Reed,  Irvine,  and  Co.,  had  drawn  bills  in 
their'  own  names  for  goods  which  they  had  sold  on 
their  account ;  that  they  sometimes  indorsed  the 
bills  over  to  their  principals  immediately  upon  their 
being  accepted  ;  at  other  times,  they  kept  them  till 
their  maturity,  and  paid  the  money  at  the  expira- 
tion of  the  time. 
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1816.  JBest  and  Bosanquet,  seijeants^  for  th&clefend- 

^^^^"^^^^^  ants,  made  two  points: — \.   It  is  admitted   that 

r.  '  the  broker  alone  has  received  the  money,  who  was 
lvQhi%.  known  to  the  plaintiffs  to  be  acting  as  an  agent. 
The  contract  disclosed  the  name  of  the  prin.ci- 
pals;  the  plaintiffs,  therefore,  should  have  gone 
to  them ;  they  acted  incautiously  in  giving  the  bill 
to  the  broker  without  the  express  consent  of  the 
principals.  Where  the  agent  acts  as  a  principal, 
the  purchaser  who  deals  with  him  is  safe  in  paying 
him ;  but,  where  he  is  a  known  agent^  if  the  pur- 
chaser make  the  payment  personally  and  expressly 
to  the  broker,  whose  authority  extends  only  to  sale^ 
and  not  to  receive  payment,  he  acts  at  his  own 
risk.— 2.  Mr.  Inglis,  the  treasurer  of  the  Dpck 
Ck>mpany,  is  entitled  to  an  acquittal :  at  the  time 
of  the  formal  demand  of  the  goods,  they  had  been 
delivered  out  to  the  order  of  Reed  and  Co.  near 
four  months.  They  had  never  been  entered  in  the 
name  of  the  plaintiffs  in  the  dock  books  ;  the  sale 
as  between  the  plaintiffs  and  Reed  and  Co.,  might 
be  complete,  but  the  Dock  Company  had  not,  by 
any  act  of  their  own,  attorned  to  the  transfer  :  they 
had  not,  therefore,  been  guilty  of  a  conversion. 

LenSy  Serjeant,  contra. — With  respect  to  the  first 
question,  it  is  in  evidence  that  Reed  and  Co.  had 
authorized  the  broker  to  draw  bills  and  receive 
payments  in  many  instances.  He  had  made  him 
his  agent  with  this  large  authority,  and  must  incur 
the  risk  of  the  credit  he  gave  him.  With  regard 
to  the  second  objection ;  the  Dock  Company^  by 
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the  delivery  of  skin9»  in   September  1815,  to  the      isio. 
order  of  Reed,  Irvine,  and  Co.,  which  skins,  by  ''^;f^'^'^^^^ 
the  contract  of  sale  and  payment,  were  at  that  time  ^^^  Othen 
the  property  of  the  plain  tifls,  had  been  guilty  of  a         v. 
conversion.     They  are  bound  to  a  knowledge  of  imJ^otlJLn. 
the  rijghts  of  the  parties  whose  property  they  have 
in  their  custody,  and  assume  to  dispose  of. 

GiBBs,  C.  J.^lThe  defendants  contend  that,  as 
the  pJaintiflTs  have  paid,  the  broker,  and  not  them, 
they  are  entitled  to  the  sl^ins.    The  plaintiffs  rest 
their  case  upon  this  ground ;  that,  in  paying  the 
broker,  however   unusual  that  practice  may  be, 
they  have  paid  an  agent  who  was  acting  in  a  course 
of  dealing  established  between  himself  and  the  de- 
fendants, and  whose  authority  extended   to  draw 
bills  in  his  own  name^  and  to  receive  payment.     I 
think  there  is  evidence  for  the  Jury  to  collect  that 
Taylor  and  Co.  had  this  authority  from  their  prin- 
cipals.    I  am   likewise  gf  opinion  that  the  trea- 
surer of  the  Dock  Company   is  not  answerable. 
Though  the  skins  were  the  property  of  the  plain- 
tiffs from  the  completion  of  the  bargain,  the  Com- 
pany had  made  no  transfer,  and  had  no  notice  of 
their  possessory  title,  when  they  delivered  the  skins 
to  Reed  and  Co.  in  September.     Mr.  Ingli$,  there^ 
fore,  is  entitled  to  a  verdict. 

The  Jury  found  a  verdict  for  the  plaintiflRi 
against  Reed,  Irvine,  and  Co.  ;  and  ac(}uitted  the 
treasurer,  Mr.  Inglis. 

Vox,.  I.  U 
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1816:  Zens  and  Vaughan,  serjeantg^  and  Manydtt,  fox 

'^^^^^^^^'^^  the  plaintiffs. 

TOWNSEND 

Hod  Others 

V.  Best  and  Bosanquet,  serieants^  for  the  defend* 

Inglm      jjmtg/ 
and  Others. 


See  the  London  Dock  Act,  t.  Kymerj  1  Manle  and  Selw. 

39  and  40  G.  3.  c.  47.  s.  151.  484.      WhiUhead  t.  TuckeU^ 

See  likewise,  Faome  r.  Ben-  15  East  400. ;    and  Fetm  t. 

nMj  11  East  30.     Phkirmg  Harrison,  3  T.  R.  7&r. 
T.  Buik,  15  East  38.    Shipl^ 
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DuKREtL  atid  Another  v.  Bed^rlcY. 

THIS  was  an  action  on  a  policy  of  influrance     i.  it  ii  the 
on  the  shiip  Hazard,  which  had  letters  ofi^jf^^,l^ 
marque  as  a  privateer^  from  the  6tb  of  March  to  «<>  communi-  ^ 
tlie  6th  oiMay  inclusive,  during;  the  cruize  aminst  derwriterar. 
the  enemies  of  Great  Brttatriy  in  sea  and  port,  &c.  Ugence  which 
with  the  usuaF  terms.  The  policy  had  been  eflfected  SSce,  wh^." 
by  Mr.  waits,  the  broker ;  and  bore  date  the-  24th  i^fire^TlJ},, 
of  March.    The  ship  was  fitted  out  in  Jersey:  and  at  what 

*  ,  ^      preminni  he 

she  sailed  on  her  cruise  on  Sunday^   the  6th  of  ^n. insure; 
March,  at  noon  ;   and  at  five    o'clock  the  next  aii  nimoon  ' 
morning  she  was  captured  by  two  French  frigates  ww/h  may 
and  a  sloop  of  war,  about  twelve  leagues  from  Jer-  ^^^^^^^  n,^ 
sey,  and  carried  into  St,  Maloes.  magnitude  of 

•^'  thensk. 

%•  The  opi. 

It  was  in  evidence,  that  on  the  8th  and  9th  writers,  whe- 
of  March,  there   were  reports  in  Jersey,  which  taTofacu"^^*" 
gained  considerable  credit,  that  some  French  fri-  ^f^Jfea^'to"^"' 
gates  were  about  the  coast ;  and  that  a  capture  had  them  they 

^  111        would  have  in- 

been    made  on  the   7th;  that  on  the  latter  day  sored  or  not 

a  ship's  binnacle  had  been  afloat  at  sea,  on  which  royS^e,  cTn?' 

was  a  compass  of  a  particular  description.     The  "S  mVv^*'^ 

order  of  insurance,  which  was  sent  by  the  plaintiffs  ^^riaiiuJ^of 

lo  the  broker,  bore  date  the  16th  of  March  ;  up  to  theintriii- 

which  time,  from  the  sailing  of  the  ship  on  the  6th,  moun,  which 

these  reports  continued  to  prevail,  and  were  uncon-  charged  waif 

tradicted.    The  plaintiffs'  letter  was  not  received  by  Jj^e^Ta 

the  broker  till  the  24th  of  March,  on  which  day  ajfj;^^^^;^ 

der  the  cir- 
cnmitances  of  the  case,  and  oaght  not  to  rest  npon  the  opinion  of  ncrcaotile  men. 

U2 


uasT. 
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SI 6.       the  insarance  vras   effected.      The  letter  was  a 

^^'^^^  naked  order  to  insure  the  ship,   and    was  silent 

AMther  •'  ^^  ®"  ^^  ^^^  reports  which  prevailed,  and  as  to 

<*•         all  the  circumstances  which   had  occurred  since 

the  Hazard  sailed. 

JBcst,  Serjeant,  for  the  defendant,  contended  that 
the  plaintiffs  were  not  entitled  to  recover:  they 
have  suppressed  most  important  intelligence,  which 
they  ought  in  good  faith  to  have  communicated  to 
the  underwriters.  If  these  rumours  had  been  stated 
at  Lloyd's,  would  any  man  have  underwritten  this 
vessel  upon  any  terms  ?  They  have  insured  mala 
Jide :  they  have  thrown  a  risk  upon  the  defendant, 
which,  upon  a  fair  disclosure  of  all  the  circum- 
stances, he  would  not  have  undertaken.  He  relied 
upon  Lynch  v.  Hamilton,  3  I'aunt.  S7.  and  the 
cases  there  cited. 

Lens,  Serjeant,  contra. — There  is  a  distinction 
between  rumours  and  actual  intelligence.  There 
is  no  case  which  goes  the  length  of  stating,  that 
rumours  are  to  be  communicated  to  the  under- 
writers. The  case  of  Lynch  v.  Hamilton  was 
widely  different:  there  actual  intelligence  had 
been  received  and  stuck  up  at  Lloyd's  ;  but  mere 
reports,  which  may  be  founded  or  unfounded, 
which  have  nothing  precise  or  defined,  need  not 
be  communicated.  He  admitted  that  it  was  a 
question  for  the  Jury,  whether  the  rumours 
which  prevailed  between  the  Gth  and  16th  of 
March  were  of  such  a  description  that  the 
plaintiffs  were  bound  in  fairness  to  communicate 
them. 
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Best,  Serjeant,  proposed  to  call  some  under-       I8I6. 

writers   to  prove,  that  if  the  rumours  stated  had  ^^•^^^v^'^i*/ 

been  communicated  to  them,  they  would  not  have  i^q^  xoo^te 

engaged  in  the  risk.  .0. 

BtDiautv, 

And  he  was  permitted,  notwithstanding  an  ob; 
jection  of  Lens,  and  the  L.  C.  J.  expressing  serious 
doubts  as  to  the  admissibility  of  the  evidence,  to 
examine  to  this  fact. 

The  witnesses  stated,  they  were  of  opinion  that 
the  rumours  ought  to  have  been  communicated  to 
the  underwriters. 

GiBBs,  C.  J. — The  question  is,  did  the  plaintiff 
know  any  iacts  injurious  to  the  adventure,  which 
ought,  in  common  honesty,  to  have  been  communi- 
cated to  the  underwriters ;  1  mean  substantial  facts, 
which  were  likely  to  change  their  opinion  as  to  the 
magnitude  of  the  risk. 

Loose  rumours  which  have  gathered  together^  no 
one  knows  how,  need  not  be  communicated.  In- 
telligence, properly  so  called,  and  as  it  is  under- 
stood by  mercantile  men,  ought  to  be  disclosed 
when  known.  The  materiality  of  the  facts  known 
and  suppressed  are  for  the  decision  of  the  jury: 
If  the  concealment  be  of  a  material  fact,  whether  a 
rumour,  report,  or  an  article  of  intelligence,  it  ought 
to  be  communicated  ;  if  immaterial,  it  may  be  with- 
holden.  I  am  of  opinion,  though  I  received  it  with 
reserve,  that  the  evidence  of  the  underwriters  who 
were  called  to  give  their  opinion  of  the  materiality 
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1810.  of  the  rumours^  and  of  the  effect  they  vouldhaYe 
^^^"^^^^^  had  upon  the  premium,  is  aot  admissible  evidence. 
jumLAbo^st  ^t^Man^Md  und  Lord  Kenyan  discountenanced 
.V.  this  evidence  of  opinion;  and  I.think  itouffht  not 
^xDxun.  jq  jjg  received.  It  is  the  province  of  a  jury,  and 
not  of  individual  underwriters^  to  decide  what  fects 
ou£^  to  be  communicated. .  It  is  not  a  question 
of  Bcience,  in  ^hich  scientific  men  will  mostly  think 
alike,  but  a  question  of  opinion,  liable  to  be  go- 
verned by  fancy,  and  in  which  the  diversity  might 
be  endless.  Such  evidence  leads  to  nothings  satis- 
Autory,  and  ought  on  that  ground  to  be  rejected. 
In  the  present  case,  the  reports  cannot  be  called 
loose;  the  plaintiff  knew  the  frigates  had  been 
dff  the  island ;  a  capture  was  reported  to  have 
been  made;  a  binnacle  had  actually  been  seen 
floating  with  a  compass  upon  it:  this  latter  cir- 
cumstance was  a  fact;  it  was  intelligence  in  its 
proper  mercantile  sense.  Ought  not  the  plaintiff 
to  have  communicated  these  rumours,  coupled  with 
the  facts,  to  the  broker  who  was  to  obtain  the  po- 
licy. He  knew  the  current  knowledge  of  Jersey 
oh  this  subject;  the  under  writers  could  know  no- 
thing of  it.  If  [therefore  a  communication  of  these 
facts  would,  in  the  minds  of  reasonable  men,  have 
made  an  impression  affecting  the  magnitude  of  the 
jrisk  in  which  they  were  invited  to  engage,  they 
ought  to  have  been  communicated. 

The  Jury  were  of  opinion>  that  the  rumours 
ought  to  have  been  communicated. 

Verdict  for  the  defendant. 


287 
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Lens,  Serjeant^  and  MarryaU,  for  the  plaintiff. 


Best  and  Vaughan,  Serjeants,  for  t1^  defendant,  and  Auotlier 
,   ■  ■  ■ , Beokrlet. 


upon  those  principles  of 
good  faith  which  should  govern 
all  contracts  of  insurance,  the 
assured  is  bound  to  communi- 
cate every  species  of  intelli- 
gence that  he  has,  which  may 
affect  the  mind  of  the  under- 
writer in  either  of  these  two 
ways.  1.  As  to  the  point, 
whether  he  will  insure  at  all. 
^  Ai  to  the  point,  at  what 
premium  he  will  insure.  There 
are  some  old  cases,  upon  the 
subject  of  concealment,  which 
have  never  been  shalcen; 
though,  as  we  shall  shew,  some 
reasonable  qualifications  have 
been  engrafted  upon  them. 

We  shall  first  consider  what 
concealments  will  vitiate  the 
policy;  and,  secondly,  what 
disclosures  arc  unnecessary. 

1.  A  merchant,  having  a 
doubtful  account  that  a  ship, 
like  his  J  was  taken,  insured  her 
without  any  communication  to 
the  underwriters  ;  Lord  Mac- 
ele^ldf  Chancellor,  held,  that 
he  ought  to  have  disclosed  what 
intelligence  be  had  of  the  ship's 
danger,  and  which  might  in- 
duce him,  at  least,  to  fear  that 
she  was  lost,  though  he  had  no 


certain  account  of  it ;  for  if 
this  had  been  discovered,  the 
underwriters  would  not  have 
Insured  at  so  small  a  premium; 
but  would  either  not  have  In- 
sured at  all,  or  at  a  higher 
premium ;  therefore,  he  thought 
that  the  concealment  of  diis 
intelligence  was  a. fraud.  Do- 
cotta  V.  ScandreU^  d  P.  Wms* 
170. 

So,  in  Seaman  v.  For^eauj 
9  Str.  1183.  Two  days  before 
the  subscription  of  the  policy^ 
the  plaintiff's  agent  received  a 
letter  to  this  effect :  «<  The 
12th  of  this  month  I  was  in 
company  with  the  ship  Daoj^ 
(the  ship  in  question) ;  at  12 
o'clock  in  the  night  lost  sight 
of  her  all  at  once;  the  captain 
spoke  to  me  the  day  before 
that  he  was  leaky,  and  the 
next  day  we  had  a  hard  gale.*' 
The  ship,  however,  continued 
her  voyage  till  the  10th,  when 
she  was  taken ;  and  there  was 
no  pretence  of  any  knowledge 
of  the  actual  loss  at  the  time 
of  the  insurance.  This  letter 
.  w;as  not  communicated  tto  the 
i^nderwriter.  The  Chief  Jui« 
tice  (Lee)  held^  that  this' letter 
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1816.        ought  to  iHlte  been  discloked; 

\^^>/^^  for  either  the  defendant  woald 
DuRRELL     not  JiaTe  andenrritteny  or  ha?e 

and  Another  i„i|gted  on  a  higher  premium. 

BEBz'llL.r.  So,  in  mies  v.  Glover,  1  New 
Rep.  14.,  the  contents  of  a 
letter,  which  stated  the  pro- 
bal^le  time  of  the  ship's  saUiog, 
were  withholden  from  the  un- 
derwriters ;  and,  although  that 
eipectation  was  not  correct,  as 
the  ship  did  not  sail  till  ser eral 
daji  afterwards,  jret  It  was 
deemed  a  material  conceal'* 
ment. 

'So|  in  Beckwmie  t.  Nalgrovey 
MS.  Guildhall  (cited  3  Taunt. 
41. ),  the  plalotiflf  concealed 
from  the  underif riters  the  fact 
that  he  had  recei?ed  a  letter 
from  the  Cape  of  Good  Hope^ 
stating  that  Uiere  were  then  two 
or  three  French  priTateers  in 
those  seas;  and,  upon  the 
ground  of  that  concealment,  he 
was  nonsuited.  So,  in  L^ch  r. 
Hamilton stgyrOf  it  was  held  that 
the  owner  was  bound  to  com- 
municate to  the  underwriters 
anj  Intelligence  he  had,  which 
might  affect  his  choice,  whether 
he  would  insure  at  all,  and  at 
what  premium  he  would  insure ; 
whether  the  fact  was  true  or 
iblse.  Therefore,  where  some 
ships  were  ad?ertised  to  be  in 
danger,  and  the  insurer  effected 
a  policy  6tk  ^^  ship  or  ship,'' 
knowing  that  the  shfp  in  dan- 
ger was  one  of  them,  without 


stating  the  ships'  names,  the 
Court  of  C.  P.  held,  that  the 
concealment  aroided  the  po- 
licy, though  the  rumour  was 
false.  3  Taunt.  37.  See  like* 
wise  Webster  t.  FoHen,  1  Esp. 
407.  Fillit  T.  Bruttonj  Pkark. 
250.  Riiclfffe  T.  Sekoolbred^ 
Marsh.  488.  L^fnch  v.  Duns* 
Jbrdf  in  error,  14  East  495. 
Sttwieli  T.  London^  5  Taunt. 
363.  Gladstone  t.  King,  I  M. 
and  S.  35. 

The  same  rule  applies  to  po« 
licies  of  erery  other  descrip- 
tion. In  contracts  of  chance, 
the  circumstances  of  ereiy  case 
should  be  folly  and  fairly  dis- 
closed.  Therefore,  where  A., 
abroad,  hafing  two  warehouses, 
wrotiB  to  this  country  to  effect 
an  insurance  upon  one  of  them 
onljfy  without  stating,  as  was 
the  fact,  that  a  house  nearly 
adjoining  It  had  been  on  fire 
on  that  e?ening,  and  that  there 
was  danger  of  the  fire  again 
breaking  out,  and  sent  his  let- 
ter after  the  regular  post  time; 
and  the  fire,  haVing  broken  out 
on  tfie  next  day  but  one  fol- 
lowing, consumed  ^.*s  ware- 
house; It  was  held  to  be  a 
material  concealment,  though 
A>*s  letter  was  written  without 
any  fraudulent  Intention.  Buff 
T.  Turner  and  Others, «  Marsh. 
Rep.  46. 
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t.  Js  to  whai  disdosuret  are 
noi  nceetsary. 
The  a88u(!ed  Is  not  boand  to 
communicate  any   fkct  which 
the  uaderwriter  may  be  pre- 
sumed to  know  equally  with 
himself.  In  VaUance^.  DewoTj 
1  Campb.  603,  Lord  EUenbo^ 
rough  thus  lays  down  the  rule 
of  disclosure — ^^  The  rule  Is, 
that  the  broker  must  commu- 
nicate what  is  In  the  special 
knowledge  of  the  assured,  not 
what  Is  in  the  middle  between 
them  and  the  underwriter.  He 
is  not  bound  to  make  a  labo- 
rious   disclosure   of   what  is 
known  to  all."    Therefore  the 
underwriters    are    bound    to 
know  the  nature  and  drcnm* 
stances  of  the  branch  of  trade 
to  which  the  policy  refers ;  and 
If  the  usage  is  general,  it  makes 
no  difference  that  it  Is  not  uni- 
form.  See  Kmg$ion  t.  Knidbi^ 
49  Geo.  III.   Sittings  after  M. 
T.  1  Campb.  508.     Ptf%  v. 
Royal  J^xdiange  Jsturanccj  I 
Burr.  341 .     Tiernei^  r.  Ether- 
ingtoHy  ibid.   348.     Lyons  r. 
Bridge,  Doug.  519.     Hosktnt 
V.  PSckersgiilf  Marsh.  7S7. 


Althoagh,  at  the  time  of  ef-         igiQ. 
fecting  the  insurance,  the  un-    '^^^V^^/ 
derwriter  is  entitled  to  be  in-      DuREEtx 
formed  of  all  the  circumsUnces  a°d  Another 


relative  to  the  actual  state  of 
the  vessel,  it  is  not  necessary 
that  he  should  be  apprised  of 
all  the  calamities  whicli  barf 
pre? iously  befallen  her  in  the 
course  of  the  Toyage.  Free* 
land  T.  Glover,  6  Esp.  14. 
7  East  457.  Ace.  Schoolbred 
T.  i^ti/l,  Pbrk.  300.  S.C.  Mar. 
shall  475. 

And  the  broker  is  only 
bound  to  communicate  facts  to 
the  underwriters,  and  not  the 
opinions  and  apprehensions  oc- 
casioned by  those  facts*  Bell 
T.  BeUj  9  Campb.  475.  The 
particular  circumstances  of  that 
case,  howerer,  distinguish  it 
from  Lynch  r.  Hamilton 
gypra. 

The  non-communication  of 
the  damaged  state  of  goods 
shipped,  from  which  danger  is 
likely  to  ensue,  does  not  vi- 
tiate the  policy,  where  these 
circumstances  are  unconnected 
with  the  cause  of  the  loss. 
Boyd  T.  Dubois  y  3  Campb.  133. 


BxnCRLEY. 


CASES  AT  NISI  PRIUS,  C.  P. 


Hastings  and  Others  v.  Wilson  and  Others. 


•rfSSf^o"^  ^  I^HE  plaintiffs  sued  as  executors  of  Sir  Eiyak 
cioded  by  JL  Impey,  Knt.  deceased :  the  defendants  were 
praniMs'to  ^  assignees  of  Milton,  a  bankrupt. 

sell :  tbey  nay 
make  an  expe- 

ffA^iwrbc  '^^^^  ^^  ^^  action  of  covenant  for  rent ;  and  the 
beneficial  (      question  was,  whether  the  defendants,  in  the  cha- 

but,  in  a  case  ^        • 

where  tbey  racter  of  assignees.  Were  liable  to  the  payment  of 
^m^oaJ!^^'  rent.  The  plaintiffs  charged  them  as  assignees  of 
fow?d*atur-  '^c  term,  by  derivation  from  the  first  lessee  Milton. 
receTyeda^de-  ^^^^^*  who  had  occupied  the  premises  ia  ques- 
posit;  bnt  the  tiou,  bccamc  a  bankrupt  in  April  1815,  when  the 

contract  of        ,  ^ '    ,  i  .  rw^. 

sale  after-  defendants  were  chosen  assignees.  They  paid  a 
off,  without  quarter's  rent,  and  on  the  8th  of  June  put  up  the 
^ewtn^gan^  prcmiscs  to  auctiou ;  the  premises  were  knocked 
thT^did  not  ^^^^  *^  ^  purchaser  for  400/.,  who  immediately 
enforce  the  paid  a  dcposit  of  99Z.  Owing  to  some  cause  which 
that'they  were  did  not  appear  in  evidence,  but  which  was  alleged 
iMiyinentof  ^J  ^^^  plaintiffs'  counsel  to  have  been  a  misde- 
iS»iMofaU  Bcription  of  the  premises,  the  purchaser  refused  to 
S?***?!^"'^  complete  the  contract,  and  the  purchase  inoney 
ofthebaniJ.    was  returned.     In  February,  18\6,  the  premises 

nipt,  In  the  ^         ^  *•  u  u 

premises."      werc  again  put  up  to  auction>  when,  no  purchaser 
offering,  they  were  bought  in  by  the  assignees. 

Best,  Serjeant,  for  the  plaintiffs,  contended^  th^ 
under  these  circumstances  the  defendants  were 
liable  as  assignees  of  the  term.  He  admitted  that 
assignees  had  a  reasonable  time  to  decide  whether 
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ibey  would  take  the  lease  of  which  they  find  the  isio. 
bankrupt  possessed^  or  not.  That  the  mere  act 
of  putting^  the  premises  up  to  auction  would  not 
make  the  assignees  liable ;  but  in  the  present  case 
a  purchaser  was  found  and  accepted^  and  it  was 
their  fault  that  the  premises  were  not  sold :  at  all 
events,  after  the  first  treaty  went  ofT^  they  ought  to 
have  delivered  up  the  premises ;  but  they  make  a 
second  attempt  nine  months  after.  How  long  a 
time  were  assignees  to  claim  for  their  election, 
and  to  keep  the  landlord  of  premises  without  bis 
rent  in  a  state  of  uncertainty  ? 

Vdughan,  seijeant,  contra,  relied  on  Turner 
V.  Richardson,  7  East  335.  It  was  admitted  in 
that  case  that  assignees  might  make  an  experiment 
to  see  if  the  lease  were  beneficial :  if  they  were  con- 
cluded, by  a  mere  offer  of  sale,  their  situation  would 
be  most  perilous.  There  was  no  material  distinc- 
tion between  the  present  case  and  the  one  cited. 
A  purchaser  was  indeed  found  ;  but  he  is  stated  to 
have  made  an  objection :  that  objection  might  be 
reasonable,  and  not  imputable  to  any  misconduct 
in  the  assignees.  If  the  mere  offering  to  sell  had 
been  holden  not  to  conclude  the  assignees,  neither 
ought  they  to  be  concluded  in  a  case  where,  after 
the  offer  to  sell,  the  bidder  has  not  perfected  his 
bidding. 

GiBBs,  C.  J. — I  am  of  opinion  that  the  assignees 
are  bound  under  the  circumstances ;  I  have  no  evi- 
dence to  satisfy  me  why  they  did  not  enforce  the 
contract  of  sale.  They  put  up  the  premises  to 
auction,  find  a  purchaser,  and  receive  a  deposit. 

1 
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1816.       In  the  absence  of  evidence  to  the  contrary^  I  must 

^•^'^^^^^  presume  that  contract  of  sale  to  be  now  in  force. 

AsTiNOft    The  contract  of  sale  fixes  them  nvith  possession, 

Wilson,     and  they  must  shew  why  they  did  not  enforce  the 

sale. 

The  plaintiffs  had  a  verdict. 

Best,  Serjeant,  and  Parke,  for  the  plaintiffs. 

Vaughan,  seijeant,  for  the  defendants. 
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1816. 


SITTINGS  AFTER  TRINITY  TERM,  AT 
GUILDHALL. 


T 


Bell  v.  Shaw.  jniy  la 

HIS  was  an  action  of  debt  brought  upon  two     wbereto 
bonds,  given   by  defendant    to  the  plain-  fhiJ'ddf^diSt' 
tiff;   one  for  800/.  the  other  for  300/.     There  Jj^^tw*^ 
had  been  lone  and  intricate  accounts  between  the  <ine»M<in» 

morCy  wid  on* 

parties^  and  the  plaintiff  claimed  a  sum  of  money  dertooktodis- 
due  to  him  for  interest  upon  the  two  bonds.  theriSrrom'by 

a  set-otr,  and 
the  plaintiff 

The  defendant  pleaded  non  est. factum,  ^^^d  a  J^p"*^^^^^** 
set-off;  in  which  he  admitted  1,100/.  to  be  due  to  Urgersumwai 

doe.  to  witf 

the  plaintiff,  and  no  more ;  of  which  sum  of  1,100/.  tiiesnmof 
he  undertook  to  discharge  himself  by  his  set-off.  that  the  fiaial 
The  plaintiff  replied  generally,  that  more  than  ^^^^^ 
1,100/.  was  due ;  to  wit,  the  sum  of  1750/.  HSt*^ 


due. 


Vaughan,  serjeant,  for  the  defendant,  contended, 
that  it  was  incumbent  on  the  plaintiff,  by  the  issue 
which  he  had  taken,  to  prove  that  more  than 
1,100/.  was  due  from  the  defendant. 

Besty  Serjeant,  contra. 

GiBBs,  C.  J.— If  the  defendant  plead  a  set-off  iq 
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1816.       veyance  which  appeared^  on  the  face  of  it,  a  com* 


mon  (ran»action  of  bargain  and  sale^  was   dated 
^^  the    15th   cA  April,   1811.     Notwithstanding   this 

Broww      conveyance,  Wilson  remained  in  possession  of  the 
^^®"'*  premises,  and  carried  on  the  buildings  ;  but  after* 
wards,  wanting  more  money,  he  applied  to  Met- 
calfe from  whom  the  groqnd  bad  originally  been 
laken,  to  advance  him  1,200/.    He  mentioned  the 
conveyance  to  Bromley  ;  and  Meicalf  agreed  to 
pay  the  880/.  to  Bromlejf,  and  to  take  an  assigment 
from  him.  Bromley,  upon  a  remonstrance,  remitted 
33/.  from  the  80/.  for  which   lie  had  stipulitted, 
and  a  regular  assignment  was  made  of  the  [Mremises, 
from  Bromley  io  Meicalf,  in  June,  1811.     Met- 
calf,  who  paid  Bromlfy  845/.,  and  made  up  the  dif* 
ference  to    Wilson  between    that   sum   and  the 
1,9,001.     The  purchase-deed,  and  all  the  e:icpences 
of  the  conveyance,  were  paid  for  in  both  inqtancrs 
by  JVilson.    At  the  time  of  the  latter  conveyance, 
an  agreement  was  entered  into  between  Wilson 
and  Meicalf  that  Wilson  should  have  the  liberty 
of   re-purchasing  the    premises   for  the  sum  of 
]|400/.  provided  the  purchase  was  made  before  Sep^ 
f ember,  1812.     This  agreement,  which  was  by  an 
independent  instrument,  contained  an  express  co* 
venant  on  the  part  of  Wilson  to  re-purchase  for 
that  sum  by  the  day  mentioned,  and  Meicalf  co* 
tenanted  on  his  part  to  sell.     Wilson  continued  in 
possession   till  he  becatne  a  bankrupt,  when  his 
assignees  entered  upon  the  premises,  and  the  pre- 
sent action  was  brought  to  dispossess  them. 

Leifts,  Serjeant,  and  Marry aU,  for  the  defend- 
ants, contended-^L  Tiiat  this  wm  an  usttrious 

3 
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bar^in;  that  it  was  not  what  it  was  represented  1810. 
to  be  by  (he  deed^  a  purchase  of  the  premises^ 
but  a  mere  cloak  for  usurious  interest  upon  a  loan. 
The  contract,  which  was  collateral  to  the  purchase-  Biqwn 
deed,  must  be  taken  wi(h  it,  as  explanatory  of  the  "^  ^ther*. 
whole  transaction :  IVilson  expressly  covenants 
to  re-purchase  the  premises  at  an  advance  of  200/. 
within  fifteen  months.  .  It  was  plain  what  wa* 
meant.  The  conveyance,  notwithstanding  it  had 
the  formality  of  a  bar^in  and  sale,  was  a  mere 
colour  to  secure  an  advance  of  money,  to  be  re- 
paid with  exorbitant  interest.  2.  If  Brcmley  had 
no  good  title,  by  reason  of  usury,  Melcalf,  who 
derived  from  Bromley,  had  likewise  none.  The 
usury^  indeed,  had  propagated  itself ;  and  deeply 
affected  both  transactions, 

'  Best  and  Vaughan,  Serjeants,  contri,  con- 
tended, 1.  With  respect  to  Bromley,  there  was 
no  usury.  The  880Z.  was  not  to  be  paid  back 
at  all  events :  the  lender  had  put  his  principal 
in  jeopardy,  and  was  only  to  receive  the  pro- 
ceeds of  the  sale : — man  constat,  if  the  premises 
had  been  sold  at  the  end  of  six  months,  thatt 
they  would  have  produced  880/. ;  and,  if  the  pre- 
mises sold  for  less  money,  Wilson  was  not  to  make 
up  the  difference.  2.  With  regard  to  the  1/^00/. 
advanced  by  Metcalf,  it  was  gone  for  ever:  he 
was  not  to  have  his  principal  back.  The  contract 
to  re-purchase  was  not  uncommon,  and  could  not 
of  itself  change  the  nature  of  the  transaction  from 
a  bargain  and  sale  to  a  loan  of  money. 

GiBBs,  C.  J.     The  deeds   on  the  outside  have 
Vol.  L  X 
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1816.       the  face  and  character  of  absolute  conveyances ; 
they  give  no  intimation  of  a  loan.     The  defendant! 
contend  that  they  are  mere  machinery  for  the  ad« 
vance  of  money ;    and  thatj    although  they  have 
mad  Others,  ^j^^  f^^^^  ^^^  complexion  of  a  sale^  they  are  in  fact 
mortgages,  and  that  the  sole  design  of  thf  parties 
"was  a  loan   of  money ;    IViUon  not  intending  to 
part  with  the  premises ;  Bromley  and  Metcalf  not 
contemplating  a  purchase.     With  respect  to  the 
objection  to  the  contract  between  Wilson  and  Met- 
calf,  that  th^  former  should  re-purchase,  and  the 
latter  reconvey  by  a  given  day^  I  am  of  opinion 
that  this  is  not  usury.   Wilson  sells  foi:  1,200^.,  and 
is  to  re-purchase  i^t  a  large  advance :  this  is  % 
circumstance  to  raise  a  suspicion  whethef  the  whole 
transaction  be  not  colourable ;  but  it  is  not  an 
usurious  contract  upon  that  account  merely.     If  t^ 
sale  were  intended,  it  is  a  valid  contract :  if  nothing 
were  meant  but  a  loan  of  mpney,   it  is  void.-^ 
The  question  is,  whether  it  be  a  loan,  or  a  sale, 
of  the  premises.     The  agreement  by  Wilson  to 
ra-purchase    at   all  events  for  1,4002.  looks  like 
a  loan.    But  it  is  a  question  for  the  Jury  as  to  the 
refd  inte^tiqn  of  the  parties. 

Verdict  for  th^  phintiff. 

Best  and  Vaughanif  Qeijeant^^,  and  Lawea,  for 
the  plaintiff. 

Lens,  Serjeant,  and  MuryytUtj^  for  the  d^^fei^d- 
ftnts. 


Wy4TT  V.  GOBE. 


July  11. 


PTTIHIS  wtd  an  acltoa  for  qi  U^l    Thedcckm-  nicati^""*" 
JL    lion  staled,  tkat  the  defendant  waa  Lieut.-  wbrch^'take 
Governor  of  Upper  Canui^d,  and  the  plaintiff  Svr-  Sirgovernor" 
veyor  Qeneral  of  that  province.    That  defendant  ^rovincV?^^^ 
had  power  to  atttpend  any  officer  for  good  cause.  *^^^„*J^^™rr 
That  the  defendant,  wFonafully,  Hialicioiigly,  and  confidentiai ; 
Without  probable  cause,  suspended  plaintiff  front  oets  is  tnter- 
his  office,  until  the  king's  pleasure  should  be  known  ;  thfr/ ^sub^'  ^ 
and  that  plaintiff  wa^  so  suspended  for  two  years,  cou^'of  Jos. 

tice,  he  is  oot 
bound  tpan- 

Tbe  second  count  stated,  that  the  defendant,  with-  swer  any 
out  probable  cause,  and  withopt  legal  authority,  spectingtbeoi. 
auspended  the  plaintiff  from  his  office.  tion  onaHbeT, 

to  whicb  the 
general  it- 

The  third  count  stated,  amongst  other  matters,  *nVwC'*^*^' 
that  the  defendant  (to  cause  plaintiff  to  be  deprived  ^^^re  is  oo 

^  m  .        /w  1  •     1  II*  A  i»  ■  justification, 

of  his  office,  and  induce  the  king  to  confirm  the  sua-  tiif  defendant 
pension,)  wrote  and  sent  to  the  secretary  of  state  "vldencV^'* 
certain  false  letters,  representing  that  plaintiff  had  ordSJ^ 
been  generally  hostile  to  his  Majesty -s  represent-  "^^  <>"'>  ^"^^ 
atives.  and  was  enfi:ae:ed  with  disaffected  persons :  moun  and  re. 

°  °  '■  poru  (of  the 

same  tenor  as  the  libel)  prerlouslj  cnrrent,  but  that  the  siibAtance  of  the  libellous  mat* 
•f^  ^d  been  publis^ied  in  a  oewtpaper  -,  aiid  |u»  i^  opt  i!e4|uirfd  to  lay  a  babis  for  this 
eridenre,  by  producing  such  newspaper  at  the  trial. 

9l  The  delivery  of  a  pamphlet  by  thf  governor  of  9  dif  tant  provincf  to  his  attorner* 
l^eneral^  not  for  any  public  purpose,  but  in  order  that  he  m|ght  peruse  it,  is  such  a  pab- 
iioation  as  will  make  him  responsible  in  an  action,  if  the  pamphlet  be  a  libel. 

4.  Ip  ^p  action  ag^nst  %  gOTern<«r  of  a  .cplppy  by  the  surveyor-general,  who  held  that 
appointment  in  the  colony,  (such  bi&ce  being  an  office  at  wiU,V  for  suspi  iidms;  him,  ma* 
liciai^ly,  and  without  probable  caose,  it  ^  ne^efiary  lor  the  phuDtiv  to  prove  exprcaa 
an^  positive  malice. 


Wyatt 
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1816.  that  the  plaintiff,  inoreiover,  had  erased  the  nam^  of 
a  person  from  the  plans  in  the  office  of  purveyor- 
general,  who  was  settled,  anil  had  made  improve- 

Gore.  ments  in  a  favourable  location  of  land ;  and  had 
declared  the  lot  to  be  vacant ;  and  had  obtained  a 
grant  of  it  for  himself.  That,  by-  means  of  the 
said  letters,  the  king  confirmed  the  sqspension,  find 
revoked  his  appointment ;  that  plaintiff  vras  there- 
by prevented  from  enjoying  another  office ;  namely^ 
the  office  of  receiver-general  of  the  said  province. 
That  the  defendant  falsely  represented  plaintiff  to  tbq 
secretary  of  state,  as  an  ill-oisposed  person,  who  ha4 
been  guilty  of  arbitrary  and  improper  qanduct 

The  fourth  count  stated,  thi^t  the  defendant 
falsely  composed  a  certain  false  libel,  in  the  form  of 
a  letter,  or  address^  to  Lord  Castlereagb,  \yithout 
any  signature,  imputing  to  the  plaintiff  criminality, 
and  arbitrary  and  gross  miscopduct  in  bis  si^i^ 
office. 

The  fifth  count  stated  ;  that  the  defendant  comr 
posed  a  certain  false  libel,  imputing  to  the  plaintiff 
treasonable  and  seditious  condqct. 

The  defendant  pleaded  first,  npt  guilty.  Se- 
condly, as  to  the  letters  written  to  the  secretary  of 
state,  representing  that  the  plaintiff,  whilst  surveyor- 
general,  had  erased  the  name  of  a  person  from  the 
plan  in  the  office,  and  had  reported  the  lot  to  be  va- 
cant^  and  bad  obtained  a  deed  or  grant  of  it  for  himr 
self,— he  pleaded  that  the  plaintiff,  whilst  surveyor- 
general,  did  erase  the  name  of  a  person  from  the  plaq 
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in  the  office  ;  wherefore  the  defendant  sent  such  let^       igi5. 
ters  for  the  king's  information  as  it  was  lawful  for 
him  to  do^  and  for  the  causes  aforesaid. 

Replication  to  the  second  plea^  de  injuria  sua 
propria. 

The  circumstartces  were  these  : — The  plaintiff 
was  appointed  surveyor-general  of  Upper  Canada, 
in  1807^  at  which  time  the  defendant  was  h'eutenant- 
governor  of  that  province :  the  office  of  surveyor* 
general  was  holden  at  the  will  of  the  crown  ;  and 
the  defendant,  without  assigning  any  cause^  sus- 
pended the  plaintiff  from  his  employment.  Mr. 
Wyatt  left  the  island^  to  make  application  to  go* 
vernment;  but  the  suspension  was  not  taken  off; 
and  he  was  finally  removed  from  the  office.  Ge- 
neral Gore  continued  in  Canada,  and  the  present 
action  was  brought ;  1.  For  suspending  Mr. 
Wyatt,  maliciously^  and  without  probable  cause. 
2.  For  false  representations  to  the  government^ 
injurious  to  Mr.  Wyatl,  and  which  prevented  his 
restoration.  3.  For  a  libel,  charging  Mr.  Wyatt 
with  disaffection  to  the  government,  and  general 
misconduct  in  his  office  of  surveyor-general  in 
Upper  Canada. 

In  the  course  of  the  cause,  the  attorney-general 
of  the  province  was  called  as  a  witness,  and  asked 
as  to  the  nature  of  some  communications  made 
to  him  by  the  defendant  relative  to  Mr.  WyaWn 
conduct. 

Lens,  Serjeant,  for  the  defendant,  objected  to 


^  CJI^  ^T  NISI  iMiJiy  1. 1>. 

jftiCL  ^iii  evidchcb.  it  would  be  higlily  indfecktit  fbr  !& 
public  blBcinr  to  drsclose  what  passted  between  him 
and  the  goyerhor  upon   this  occasibn:    it  was  a 


WTxfr 


t^. 


Ovkk.      confidential  communication. 

Best,  contrh. — If  the  communications  were  in 
the  course  of  office^  and  related  to  the  internal 
trflhira  of  this  province^  the  witness  would  be  pri- 
Tileged :  but  a  governor  has  no  greater  right  t6 
libel  an  individual  before  bis  attorney-general  than 
l^ore  another  man.  H^  sends  for  his  attorney- 
general^  not  to  consult  him,  but  to  defame  Mr. 

Xhtm,  C.  J.— The  wftness  is  not  bound  to  an- 
swer; and,  in  delicacy,  he  will  not  answer  such 
questions.  Whether  the  conversations,  in  which 
reference  was  made  to  Mr.  WyatVs  conduct  as 
surveyor-general,  were  on  public  or  private  busi^ 
ness,  they  ought  not  to  be  disclosed.  The  governor 
consults  with  a  high  legal  officer  on  the  state  of  his 
colony ;  what  passes  between  them  is  confidential : 
no  office  of  this  kind  could  be  executed  with 
safety,  if  conversations  between  the  governor  of  a 
distant  province  and  his  attomey-getieral,  who  is 
the  only  person  upon  whom  such  governor  can 
lean  for  advice,  were  suffered  to  be  disclosed. 

The  Witness  then  produced  a  pamphlet,  which 
tbe  defendant  delivered  to  him  in  the  year  1809. 
In  this  pamphlet  the  libel  in  question  Was  contained : 
it  had  not  been  generally  circulated ;  but  copied 
were  in  the  hands  of  the  principal  civil  officers  of 
tjie  province.    The  witness  was  asked  whether  the 
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fubstanoe  of  what  was  stated  in  the  pamphlet  had 
not  previottsiy  appeared  in  a  newspaper^  published 
in  Upper  Canada. 

Best,  Serjeant.— -This  evidence  is  not  admtsstble 
without  producing  the  newspaper.  Admitting  the 
authority  of  some  late  cases^  (which  are  ac« 
knowiedged  to  have  broken  in  upon  the  old  law^) 
reports,  circulated  by  numbers^  may  be  giren  ia 
evidence  in  this  general  manner.  But  written  re- 
ports, or  publications,  must  be  produced  :  this  was 
the  first  rule  of  evidence.  A  witness  is  asked  the 
contents  of  a  paper ;  when,  for  any  thing  which 
appears  to  the  contrary,  the  paper  itself  may  be 
produced :  and,  if  produced,  the  Jury  are  the  only 
judges  whether  it  contains  the  substance  of  the 
pamphlet. 

Lens,  serjeaht,  cemtra.— The  defendant,  in  a  case 
where  he  does  not  justify  the  libel,  is  permitted  to 
mitigate  the  damages  upon  the  general  issue  by 
evidence  like  the  present.  Tiie  rule  in  the  Earl 
of  Leicester  r.  Walter  is  agreeable  to  good  sense; 
and,  whenever  damages  are  sought  in  a  like  action, 
it  is  sound  law.  He  cited  likewise  the  case  of 
Webster  v.  Baldwin,  which  was  an  action  for  a 
iibel,  tried  in  Hitaty  Term  1816,  in  this  Court; 
in  which  similar  questions  were  put  in  mitigation 
of  damages.  Besides,  where  was  the  distinction 
between  oral  and  written  reports  ?  What  was  a 
newspaper  but  a  diurnal  report  ? 

Giatt,  C.  J.-^I  thirik  the  question  may  be  put.' 
The  circumstances  of  this  case  are  peculiar;  and 
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1S16.       I  am  of  opinion  that  the  defendant's  connsel  may 

^■^P^"^^  ask  the  witness,  whether,  previous  to  the  delivery 

V.         of   this  pamphlet^   he  did  not  read,   in  a  public 

G0RI4      newspaper,  the  substance  of  the  libel  charged  in 

the  declaration  ? 

The  pamphlet  was  produced :  it  charged  Mr. 
Wyait  with  grods  misconduct,  and  an  abuse  of  hisr 
powers  as  surveyor-general  of  the  province. 

Best,  Serjeant,  abandoned  the  counts  which 
charged  the  defendant  with  sending  false  represen- 
tations to  government ;  and  admitted,  that  it  was 
incumbent  upon  him  to  shew  that  there  were  no 
just  and  sufficient  grounds  for  Mr.  WyatVs  suspen- 
sion ;  that  the  defendant  acted  maliciously,  and 
without  probable  cause,  in  suspending  him.  It  is 
true  the  appointment  of  surveyor-general  was  an 
office  at  will;  and  the  governor  had  authority  to 
suspend  the  plaintiff;  but  he  must  exercise  hif 
authority  without  malice.  Now  malice,  and  the 
Mrant  of  probable  cause,  were  to  be  inferred  from 
the  publication  of  the  pamphlet  by  governor  Gore ; 
this  was  a  libel  upon  Mr.  Wyait;  and  it  was  evidence 
that  the  governor  had  acted  from  malicious  motives. 

Xens,  Serjeant,  contra — 1.  There  is  no  proof  of 
express  malice.  2.  Can  the  alleged  libel,  under 
the  circumstances  of  the  case,  be  said  to  have  been 
published? 

GiBBs,  C.  J. — I  am  of  opinion  that  the  plaintiff 
has  not  proved  the  want  of  probable  cause :  he 
has  given  no  evidence  of  acts  or  declarations  that 
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the  defendant  woitld^  right  or  wrongs  dismiss  Mr*       I8I6. 
Wyatl  from   his  office :    now,  without  something    ^'^P'^^^' 
which  fixes  positive   and  direct  malice,    the.  first  p. 

counts  of  this  declaration  fail.  Mr.  WyatVs  of-  Cork, 
fice  was  ah  office  at  will ;  the  governor  abroad 
could  only  suspend :  the  government  at  home  have 
removed  Mr.  Wyalt ;  they  have  done  more  than 
confirm  the  suspension.  This,  up  to  a  certain  ex- 
tent, negatives  the  want  of  probable  cause :  but, 
it  is  said  that  the  subsequent  publication  of  the 
pamphlet  is  evidence  that  the  previous  suspension 
of  Mr.  Wyailyf9A  malicious  and  unjust.  Now,  the 
pamphlet  was  not  published  till  two  years  after  the 
suspension,  and  has  no  specific  reference  to  the 
grounds  of  that  suspension  :  the  charges,  there- 
fore, contained  in  it,  were  not  necessarily  the 
reasons  which  induced  the  defendant  to  dismiss  Mr. 
Wyait,  On  the  second  point,  I  think  the  delivery 
of  the  pamphlet  to  the  attorney-general,  not  be- 
ing for  any  official  purpose,  instruction,  or  advice^ 
was  a  publication  ;  and  I  think  the  matters  it  con- 
tains are  libellous. 

Verdict  for  plaintiff;  300Z.   on  the  count  for  a 
libel. 

Best  and  Pell,  Serjeants,  and  Richardson,  for 
the  plaintiff. 

I^ens,  Serjeant,  Harrison,  Copley,  seijeant,  and 
CoUman,  for  defendant. 

With     regard     to     actions  The  points  suggested  by  the 

brought    by    inferior    against  case  in  the  report  are  these  :— 

superior  officers,  see  Johnstone  1 .  What   communications  are 

T.  Sulton,  1  T.  R.  548.  pri?ileged  ?   3.  What  eTidence^ 
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ahort  tff  ja^ificaiion,  mftj'  be 
admitted  upon  the  plea  of  Hot 
guiltjr,  in  mitigation  of  da- 
mages. 3.  What  are  the  ge- 
Doral  qaalities  of  the  justifi- 
cation of  a  lib^l  ?  4.  What 
shtfil  amoQDt  to  the  publtcatiom 
of  a  Hbel  ? 

h'—lVhat  communieatioru  are 
priviieged. 

With  regard  to  the  first 
point)  it  ties  in  a  word  : — ^The 
law  respects  communications 
made  iu  confidence,  notwilh** 
standing  they  may  be  false  and 
erroneous,  and  proTO  ii\jurious 
to  the  party.  This  rule,  or 
ratber  limitation  with  respect 
to  tbe  ^neral  law  of  libel,  ap« 
plies  equally  to  words  written 
and  spoken.  It  is  meant  to 
protect  the  commanications  of 
business,  and  tbe  necessary 
eonfidence  of  man  in  man* 
But^  if  the  communication  be 
malicious,  as  well  as  false,  and, 
under  the  cloak  of  confidence, 
be  meant  to  defame,  it  is  no 
longer  within  the  protection 
of  the  role.  The  la«v  not  only 
eitends  this  exemption  to  the 
confidential  communications  of 
friendsbtpy  but  to  *all  such 
charges  as  necessarily  exclude 
the  suspicion  of  malice.  fVeU' 
ihersion  t.  Hawkins^  1  T.  R. 
1 10.  Dunman  v.Biggy  1  Campb. 
969.  Rex  t.  Hart,  3  Burn's 
Eccl.  Law,  779. 

^nder   commuulcations   of 


friandshlp,  lire  of  coirse  in^ 
eluded  these  of  man  to  maB| 
in  the  aid  of  business^  ^uty^ 
public  or  priTate  functions, 
security  of  property,  or  of  the 
morals  ^nd  manners  of  his  fa« 
mily  ;  in  a  word,  every  com- 
munrcatioUiThe  object  of  wbiob 
is  to  assist  one  man  without 
injuring  another ;  and  to  dis« 
charge  the  oflices  of  a  man,  a 
citisen,  and  a  Christian.  The 
law  of  Hbel,  in  this  irespect, 
only  repeats  and  confirms  tbe 
law  of  moral  djity  ;  and,  in 
any  doubts  on  this  head,  it 
may  always  lead  us  to  a  safe 
coDOluslon  in  law,  to  enquire 
simply,  wh«t  was  our  duty  as 
to  the  point  in  dispute  in  mo« 
rality. 

II. — fVhai  evidence^  ihori  of 
JuHfficaiien^  may  be  admitted 
upon  thepiea  of  not  guiit^p 
in  mitigation  of  damages* 

With  respect  to  the  cti- 
dence  which  may  be  admitted 
under  the  plea  of  not  guilty, 
a  few  remarks  may  be  neces- 
sary. 

The  plea  of  not  guilty  re- 
quires the  plaintiff,  on  his  pfiirt 
to  pro? e  all  the  material  allega* 
tions  ;  that  is  to  say,  the  publi- 
cation, and  all  such  prefatory 
inducements,  as  are  the  adj  un^ts 
and  qualities  of  the  offence, 
as  stated  in  the  declaration. 
But  tt  does  not  require  hhn^ 
nor  need  be  prof  e,  tbe  UHsMf 
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of  the  words  or  writitif .  The 
general  issue  does  not  rftfte  the 
question  of  their  troth  ;  it  rests 
upon  the  defendant,  in  an  ac« 
tion,  to  proTlB  their  troth,  hat* 
ing  first  fairly  apprised  the 
plaintiff  of  his  intention,  by  a 
plea.  Under  the  plea  of  the 
|;eneral  issue,  the  defendant 
may  prore,  that  he  was  an  in- 
nocent publisher ;  or  may  gire 
in  efidence  that  the  supposed 
libel  is  a  judicial  proceeding, 
t>r  the  copy  of  a  report  of  the 
House  of  Commons ;  that  it  is 
Ji  fair  narrative  of  a  trial  at 
law ;  that  it  has  been  innocent* 
ly  published,  as  by  reading 
out  of  a  book ;  that  It  was  a 
mere  matter  of  c!liotion  to  a 
friend,  and  without  malice  in 
the  defendant ;  that  it  was  ad- 
monition, or  confidential  com* 
munication*;  that  it  was  the 
subject  of  amicable  or  Chris- 
tian reproof;  that  it  was  the 
fair  use  of  the  defendant's  own 
judgment  in  the  criticism  of 
works  of  art  or  literature ;  that 
it  was  the  inTestigation  of  sci- 
ence :  in  a  word,  all  such  mat- 
ters of  defence  may  be  gl? en  in 
etidence  under  the  general 
issue,  as  in  reason,  and  there- 
fore in  law,  are  sufficient  Tin- 
dications.  Many  of  these  de- 
fences may  be  specially  plead- 
ed ;  and  if  the  defence  be,  that 
the  publication  was  a  true  re* 


port  of  a  trial  at  law,  It  ought        1810. 
perhaps  to  be  pleaded  spcfcially,   V^^V^^ 
Curry  y.  Walter^  1  Bos.  and       Wir^tt 
Pul.  623.    The  defendant  may  ^' 

also,  on  the  general  issue,  ^ont. 
proTe,  in  mitigation  of  da* 
Mages,  such  facts  and  clr<!mn* 
stances  as  shew  a  ground  df 
suspicion,  not  amounting  to  ae* 
tual  proof,  of  the  gotft  of  the 
plaintiff.  Earl  of  Leicester  t. 
WuUery  9  Campb.  251.  Some* 
thing  short  of  the  truth,  and 
to  shew  a  probable  occasion  of 
speaking  or  writing  the  defk^ 
matory  words,  may  be  giren 
in  OTldence  under  the  general 
Issue.  **  So  far,'*  says  Jjord 
Ellenborough,  ^^  I  assent  to 
the  case  of  the  Eari  qfLeieei^ 
ter  T.  Walter^  and  no  far- 
ther." JCing  t.  Perrott,  H.  T. 
1814. 

In  WiUiam$  r.  Cullender^ 
50  Geo.  lie.  T.  T.  K.  B.  MS. 
it  was  holden  by  the  sam6 
Judge,  that  ^^  though  there 
was  no  justification  on  the  re^ 
cord,  the  defendant  might  gi?e 
in  evidence  somewhat  of  the 
real  character  of  the  plaintiff, 
and  shew  that  it  was  not  un- 
blemished and  entire.  But  if 
he  contend  that  the  libel  Is 
Substantially  true,  then  he  most 
plead  a  special  justification, 
the  proof  of  which  lies  upon 
him."  Holt's  Law  of  Libel, 
270. 
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ISfO/        '^'^* — '^*<»'  <w«  '*«  general 
V>^VSfci/       qualities  of  the  jurtijkaiion 

*  The  groand  of  the  action  on 

the  case  for  a  libel,  is  the 
qmmium  of  injurious  damage 
-whkb  the  person  libelled  either 
haSf  or  may  be  presumed  to 
hi^ie  sustained^  from  the  libel* 
louB  matter.  It  is  etident^ 
therefore,  that  if  the  subject  of 
the  libel,  both  in  its  substance 
and  measure,  be  trulj  imputed 
to  the  plaintiff,  that  there  can 
be  no  such  injurious  damage. 
The  reputation  cannot  be  said 
to  be  injured  where  it  was  be- 
fore destroyed.  The  plaintiff 
has  previously  extinguished  his 
own  character.  He  has,  there- 
foie,  no  basis  for  an  action  to 
recorer  compensation  for  the 
loss  of  character,  and  its  con- 
sequential damage.  The  law 
considers  him  as  bringing  an 
action  of  damage  to  a  thing 
.which  does  not  exi»t.  Least 
of  all  will  it  allow  such  a  per' 
tou  lucrariex  mal&famd.  The 
law,  moreoTer,has  herein  a  kind 
of  moderate  and  prudent  re- 
gard to  the  infere«its  of  society, 
which  are  in  some  degree  up- 
holdeo  by  the  awe  and  appro* 
hension  which  bad  men  enter- 
tain of  public  leproach.  Un- 
der all  these  views,  therefore, 
the  law  in  an  action  for  libel 
permits  the  defending  party  to 


justify  by  alleging  that  what 
he  has  said  is  true. 

The  authorities  for  the  po- 
siiion  that  the  defendant  may 
plead  the  truth  of  a  libel  in 
justification,  are  the  (licia  of 
Hobart,  C  J.  in  Lake  t.  //of- 
/on,  Ilob.  Rep.  253.  and  of 
Holt,  C.  J.  in  an  anonymous 
case,  11  Mod.  09.:  but  the 
position  is  warranted  by  th4 
general  principles  of  law,  as 
applying  to  the  remedies  for 
civil  damage,  and  the  uniform 
practice  at  the  present  day. 
J'Jnson  ▼.  Stuartj  1  T.  Rep. 
750.  All  the  Judges  gate  their 
opinion  to  this  effect  in  Parlia* 
ment,  upon  questions  put  to 
them  on  the  libel  Bill,  17Q2. 

A  justification  of  a  libel, 
however.  In  the  cases  in  which 
it  is  admitted,  must  not  be 
pleaded  in  loose  and  general 
terms ;  but  it  must  affirm  the 
truth  of  the  very  point  and  sub- 
stance of  the  imputed  slan- 
der. The  law  does  not  allow 
pleas  of  justification,  contain- 
ed in  general  charges  of  fraud 
and  felony  committed  by  the 
plaintiff,  because  they  do  not 
apprize  the  plaintiff  of  the  de- 
fence which  is  intended  to  be 
set  up.  Newman  ▼.  Bailey^ 
cited  1  T.  R.  750.  J" Anson  r. 
S/uart, 

The  justification  of  a  libel 
must  state  issuable  facts,  and 
the  particular  acts  and  offences 
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with  which  the  defendant 
charges  the  plaintiff.  Holmes 
▼.  Catesbi^y  1  W.  P.  T.  5.  543. 

In  an  indictment,  howeTer, 
or  an  information  for  a  libel, 
the  ground  of  the  legal  pro- 
ceeding is  totally  different. 
Ifhe  basis  here  is  the  actual  or 
possible  injury  to  the  public 
peace.  Now,  it  evidently 
makes  no  difference  in  the  mis- 
chief of  a  libel.  In  this  point  of 
▼lew,  whether  the  subject  be 
true  or  false.  A  bad  man  is  as 
likely,  and  indeed  more  so,  to 
retenge  himself  than  a  good 
man. "  The  truth  or  falsehood 
is  totally  immaterial  in  the 
mischief.  The  law,  therefore, 
as  a  justification,  puts  them  out 
of  the  question.  '  The  act  it- 
self is  d  pO!>itiTe  crime  ;  and, 
therefore,  like  theft,  perjury, 
kc.  admits  but  one  simple 
plea,  that  of  not  guilty. 

This  doctrine  is  so  firmly 
settled,  and  so  essentially  neces- 
sary to  the  maintenance  of  the 
King's  peace,  and  the  good  or- 
der of  society,  that  no  Court 
of  Justice  has  at  any  time  al- 
lowed it  to  be  drawn  into  de- 
bate, 5  Coke,  12. ;  Hob.  253. ; 
Hawk,  P.  C.  c.  73.  s.  6.  It 
is  well  observed  by  Lord  Cokey 
and  is  indeed  derived  from  the 
admirable  example  of  the  Ro- 
man law,  that,  in  a  settled  state 
t>f  government,  the  party  ag- 
grieved ought  to  complain  for 


erery  injury  done  to  hfm  Iq         1818. 
the  ordinary  course  of   law,   V^^V^*^ 
and  not  to  revenge  himself  by       W^yatx 
the  odious  meanft  of  libelling}        Goaiu 
or  otherwise. 

In  indi<;tments,  the  word 
Jttlse  is  part  of  the  formal  dor 
scription  of  the  crime.  It  If, 
however,  merely  formal,  and 
not  material.  It  is  in  fact 
one  of  those  popular  adjuncts, 
which,  in  the  simpler  times  of 
the  law,  crept  from  common 
discourse  into  the  language  of 
pleading.  It  has  therefore  been 
retained ;  but,  like  "  the  in^ 
stigation  of  the  devil,"  in  ftn 
Indictment  for  murder,  it  is 
merely  surplusage.  It  is  the 
duty,  and  has  always  been  the 
practice,  of  courts  of  justice,  to 
separate  the  substance' of  crimes 
from  their  formalities,  and  to 
require  proof  only  of  what  is 
material. 

The  epithet  false  is  not  ap- 
plied to  the  propositions  con* 
iained  in  the  libel,  but  to  the 
aggregate  criminal  result,  the 
libel.  Pulsus  Ubellus  is  used 
in  the  description  of  a  libel,  a's 
falsus proditor  in  high  treason ; 
that  is  to  say,  wickedly,  with- 
out true  cause  or  justtfication. 
In  point  of  substance,  the  all 
teration  In  the  description 
would  hardly  be  noticeable  in 
law,  if  the  epithet  were  vents 
instead  of Jhlsus. 
'   The  law,  however,  ^ith  that 
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\^^V^^  fies  all  it9  enactment!  for  the 

Wtatt       piiMic  good,  haj9  advitobtered 

••  an  indireot  check  arer  any  posr 

erORi.  g.jjj^  mischief  which  i^  b»d  chft- 
facter  might  ei&ct  qoder  this 
fthelter.  Up9ii  ao  itpplicatioa 
(or  ^  criminal  infonpa^Uon,  the 
ptarty  libelled  must  de^y  upon 
4>ath^  if  the  charge  be  capable 
q{  a  distinct  negatif  e,  the  truth 
of  the  matter  i^ll^ed.  The 
Coort  will  net  assist  him  with- 
out this  self'.pnrgalion.  He 
muat  coiD^  forward  with  clean 
Mndsr  They  will  npl  indeed, 
^$  a  matter  of  course,  permit 
the  defeyidant,  b  his  answer  to 
a,  conditional  rule,  to  justify 
ike  IroUi ;  but  they  produce 
the  aame  e0ect,  by  compelling 
tbe  prosecutor,  wheu  it  is  pos- 
j|ible|to  swear  to  the  falsehood. 
And  in  respect  to  indict- 
mentS  for  libel,  from  the  very 
manuer  in  which  an  indictment 
}l  preferred,  anic  carpm  cqmi^ 
i0lui%  by  which  country,  it 
xuust  be  presumed,  the  cbarac^ 
ter  of  the  party  is  sofiicientlj 
known,  a  similar  check  is  ad» 
ministered:  edd  to  this,  the 
uniform  practice  of  the  Grand 
Jury  to  eiMine  the  prose«> 
enter,  upon  oath,  to  the  mo- 
tors of  the  libel,  which  aoswerf 
(|in  lame  purpose  as  an  ^i^w 
cnlpat^^ry  aifidaTit  upqn  a  roor 
tion  for  a  criminal  informa* 
tios     Thusi  we  se^  the  law 


of  Bnglani  standi  cl<V  of 
any  immmcal  couQtensmce  of 
vice,  or  mischievous  dimin  lo- 
tion of  that  salutary  ^heck 
upon  bad  m^o,  pubU<;  opinion 
and  report. 

IV.— What  shall  amount  to, 
the  publication  of  a  Libel. 

In  order  to  maintain  a  ciril 
or  criminal  proceeding  for  a 
libeU  it  is  necessary  to  shew 
that  it  wa&  pol^liih^.  yotil 
the  publication  the  ac^  is  not 
complete  in  its  mischief;  be- 
fore it  is  dispersed  abroa4  it 
can  produce  no  present  qr  ac- 
tual injury  either  to  the  pyblic 
or  the  indif  idual ;  and,  until 
then,  there  is  a  locus pemientiof 
on  thi^  part  of  these  concerned 
in  the  composing  or  writing. 

Therefore,  if  a  man  deliver 
by  mistake  a  pi^p^r  out  of  hb 
study,  it  is  net  a  publication, 
though  it  be  a  libel.  5  Mod. 
167, 

Ti^e  reading  of  a  libel  in 
the  presence  of  another  with- 
out knowing  it  to  be  a  libel, 
with  or  without  malice,  doe^ 
net  amount  to  a  publicfition. 
4  Qac.  Abr.  458,  AUo  it  la 
holden,  that  he  who  repeatf 
part  of  a  libel  ip  merriment^ 
without  any  purpose  of  dffav 
mation,  is  not  punishal^le.  Qut 
Jiawkins  says,  the  reasoniyhle* 
ness  of  this  opinion  mi^y  justly 
be  questioned^  for  t)iat  jesta 
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af  this  kind  are  not  to  1^  en- 
dared,  and  the  injory  to  the 
party  grieved  is  no  way  les- 
sened by  the  merriment  of  hiia 
who  makes  light  of  it.  Haw- 
kins, P.  C.  c.  73.  §  14.  Bot 
it  seems  to  be  settled,  that  if 
he  who  has  either  read  a  libel 
himself,  or  who  has  heard  it 
read  by  another,  should  after- 
wards maliciously  read  or  re- 
peat any  part  of  it  in  the 
presence  of  others,  or  leqd  or 
shew  it  to  another,  he  is  guilty 
Af  an  unlawfpl  publication. 
Hawk.  P.  C.  c.  73.  h  10. 

But  haTing  a  copy  of  a  libel 
is  no  publication.  Yin.  Abr. 
1?.  ^4.  It  is  said  by  Lord 
Coke,  in  the  case  4e  libelUsfa^ 
mosisy  to  haTe  been  resoWed ; 
that  if  one  finds  a  libel,  and 
would  keep  himself  out  of 
danger,  if  It  be  composed 
against  a  priyate  man,  the 
iinder  may  either  burn  it,  or 
deltTer  it  tq  a  magistrate ;  but 
if  it  concerns  a  magistrate,  or 
other  public  person,  the  iinder 
might  presently  to  deliver  it  to 
a  magistrate,  to  the  intent  that 
by  examination  and  industry 
the  author  may  be  found  out 
and  punished.  Put  it  has 
been  justly  observed,  that  the 
not  delivering  it  to  a  magis- 
trate was  only  punishable 
in  the  Star  Chamber  at  the 
height  of  its  despotism,  and 
that  the  barely  haying  a  libel 


Goes. 


in  one's    custody  was  naof-        IJSIG. 
fence.  1  Vent.  3.;  cellar*  sem6i!s,  \«^V^^^ 
S  Salk.  41$ ;  Lord  Baym.  417.      Wtatt 
3  Campb.  3^3. 

Upon  the  trial  the  libel  must 
be  produced ;  and  before  it  i« 
ready  it  must  be  proved  ^at  It 
was  published  by  the  defendent^ 
or  by  others,  with  his  priTitj* 

It  is  not  competent  to.  a  di* 
fendant  charged  with  having 
published  a  libel,  to  prove  that 
a  paper  similar  to  that  for  tbf 
pabltcatioB  of  which  he  is  pro* 
secnted,  was  pttblished  oa  for<» 
mer  occasions,  by  other  per- 
sons, who  have  never  been 
prosecuted  for  it.  ReMi.Hoity 
5  T.  R.  4S6. 

Proof  that  the  libel  was  con- 
tained  in  a  letter  directed  to 
the  plaintiff,  and  delivered  into 
the  plaintiff's  hands,  is  not  suf- 
ficient proof  of  a  publication  to 
maintain  an  action ;  but  an  in- 
dictment or  information  will 
lie. 

No  matter  which  is  stated 
in  any  memorial  or  petition 
against  the  conduct  of  magis- 
trates or  public  officers,  shall 
be  deemed  a  libellous  publica- 
tion, if  it  be  done  bond  fide 
with  a  view  of  obtaining  re- 
dress ;  and  likewise  if  it  be 
addressed  in  the  proper  chan- 
nel by  which  such  redress  may 
be  had ;  that  is,  to  the  persona 
who  may  be  presumed  to  have 
P9wey  io  give  such  redrepa» 
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Wyatt 
Gore. 


As  where  the  defendaDt, 
being  Deputy  Gorernor  of 
Greenwich  Hospital,  compiled 
and  wrote  a  large  Yolame,  of 
which  he  printed  seTeral  co* 
pies,  containing  an  account 
of  the  abuses  of  the  hospi- 
tal, and  treating  the  charac- 
ters^ of  many  of  the  officers 
of  the  hospital,  (who  were 
public  officers)  and  Lord  Sand' 
wkh  in  particular,  who  was 
"then  First  Lord  of  the  Admi- 
ralty, with  much  asperity.  He 
distributed  the  copies  to  Ihe 
governors  of  the  kospitai  only  ; 
but  It  did  not  appear  that  he 
had  given  a  copy  to  any  other 
person.  On  a  rule  for  an  in- 
jfbrmation  for  this  libel,  Lord 


Mansfield  obsenred,— 4hat  thn 
distribution  of  the  copies  to 
the  persons  only  who  were 
from  their  situations  called 
on  to  redress  grieTances,  and 
had  from  their  offices  com* 
petent  power  to  do  it,  waa 
not  a  publication  sufficient  to 
warrant  a  criminal  iuforma* 
tion  ;  and  he  seemed  to  think, 
that  whether  the  paper  were 
in  manuscript  or  printed,  un- 
der these  circumstances,  made 
no  difference.  Rex  r.  BaUlie^ 
M.  T.  30  Geo.  III.  B.  R. 
OUoer  ▼.  L.  fV.  C.  Bentinckj 
3  Taunt.  456.  and  Jekyll  t. 
Sir  John  Moore^  2  New  Rep. 
341.  Holt's  Law  of  Ub^U 
172. 
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Beeching  and  Others  v.  Gower. 


THIS  was  an  action  for  money  had  and  re-  Abani»rt 
ceived.     The  plaintiffs  are  bankers  at  Tun-  JoJ^J^SSic 
bridge.     On  the  5th  of  March,  1816,  the  defend-  L^JJ^  ".^^ 
ant  brousrht  some  notes  to  their  bank,  which   he  iikifwisei^t 
desired  to  exchange  for   Tunbridge  notes;  they  holder ims a 
accordingly  gave  him  their  own  notes,  and,  amongst  lenutateiA^^ 
other  notes,  they  received  from  him  a  10/.  note  of  ^a*y,i'eu"V/ 
the   Kentish  Bank,  payable  at  the  banking:  house  "•*"*^<*»? 

,  *^  1  ^  London^  it 

at  Maidstone,  and  at  Ramsbottom's  and  Co.  in  u  no  defence 
London,      The   plaintiffs   sent  the    10/.    note  to  those  who  con- 
London  on  the  evening  of  the  5th ;  on  the  6th  it  iTo'llV'hw'''' 
was  presented  for  payment  ^tRamsboUom's,  whose  f/Ji"ef"{o^  ^^ 
house  stopt  on  that  day,  and  the  note  was  disho-  p»^ve,*thatif 

.  payoieot  bad 

noured.    It  was  returned  to  the  plaintiffs  on  the  7th,  been  demand- 
and  notice  was  then  given  to  the  defendant ;  but  he  bridge,  Xich 
refused  to  pay  it.     RamsboUom's   house  paid  the  coa^lui^"^ 
whole  of  the  5th  of  March,  and  shut  up  on  the  p"^"7hTbiU 
6th.     The  Maidstone  Bank,  which  had  issued  this  I^**"*^  *>*/« 

uticu  paid. 

note,  paid  the  whole  of  the  6th,  but  shut  up  on 
the  7th.     Maidstone  is  only  fourteen  miles  from 
Tunbridge;  and  the  plaintiffs  had  an  agent  there. 
Voir.!.  Y 
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Beech  I  NO 
and  Others 

V. 
GOWBR. 


cannot  reco?er;  they  have  been 
guilty  of  laches.  I  will  not 
say  that  it  was  not  their  duty 
to  have  sent  the  check  off  by 
the  post  of  the  5th ;  but  the 
extreme  time  up  to  which  they 
were  justified  in  keeping  it, 
was  till  the  post  of  the  6th. 
They  do  not  send  it  till  tho 


7th.  It  does  not  matter  when 
the  carrier  arri? ed ;  they  must 
suffer  for  their  negligence. 

Plaintiffs  nonsuited. 

Bloiseity  Serjeant,  and  Tacf- 
ifyj  for  the  plaintifff. 

Best  J  Serjeant,  and  GaseUty 
for  the  defendant. 
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GouGER  V.  Jolly.  j.  ^^ 

THIS  was  an  action  against  a  common  car-  Thoo^^ha 
rier,  brought  to  recover  the  value  of  a  par-  Sy'^Ji^  Hnilt 
eel  of  silk,  which  had  been  lost  in  the  convey-  ^»s  responsi- 
ance  from  Evesham,  in  Worcestershire,  to  Lon-  ©f certain  u- 

.  raitationi  on 

aon.  bis  general  li- 

ability, siis- 
pended  at  the 

The  plaintiff  had  employed  a  person  of  the  name  termud  of  bis 
of  Shenstone,  at  Evesham,  as  a  throwster :  it  was  notTtuch  Lp. 
his  duty,  by  contract,  when  the  silk  was  fit  to  be  lV^old»^^iZ 
used,  to  send  it  up  to  London  ;  and  he  was  to  pay  piacM^^wiTerc 
the  carriage.     The  defendant  was  the  proprietor  no»nc>>no. 

.^         ti-  1  w»K  •  tice  IS  gi¥C3i. 

of  a  waggon  travelhng  between  Worcester  and 
London,  and  passing  through  Evesham,  At 
Worcester  a  notice  was  publicly  suspended  in  the 
office,  by  which  the  defendant  professed  that  he 
would  not  be  responsible  "  for  cash,  jewels,  lace, 
silk,  &c.  however  small  the  value,  unless  the  goods 
were  specified,  and  entered  as  such ;  a  special 
agreement  made  for  the  carriage  of  the  same,  and 
a  premium  paid  accordingly,"  In  the  London 
office  a  notice  was  suspended,  in  its  general  cfiect 
similar,  but  differing  in  many  particulars  froxa  the 
one  at  Worcester.  There  was  no  notice  put  up 
at  the  receiving  house  at  Evesham;  and  the  sjlk 
was  taken  in,  and  the  carriage  paid,  in  the,  or- 
dinary manner. 

Onslow,  Serjeant,  and  Richardson,  for  the  de- 
fendant, made  an  objection,  that  the  defendant,  as 
carriers  were  by  law  permitted  to  do,  had  limited, 


GOUGER 
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I8i(i.^  his  responsibility :  he  says  he  will  not  be  answer- 
able for  ^'  silks/'  unless  specified^  entered,  and  re- 
ceived upon  a  special  agreement.     He  gives  this 

Jolly,  notice  publicly  in  his  offices  at  Worcester  and 
London.  This  wa^  not  an-  Evt&hafri  waggon^ 
bat  a  Worcester  waggon.  It  is  safficieht  tf  the 
notice  be  made  pul>tfc  at  the  termini  of  the  jour- 
ney. No  case  hrad  determined  that  a  n'otiee  was 
necessary  at  every  public-house  on  the  road  where 
goods  were  received. 

Shepherd,  S.  G.  contra. 

Qitt^^,  C.  J.  The  carrier  is  respoirsible,  unless 
expr^sg  tiotice  be  brought  home  to  the  plaintifT 
But  a  notice  of  certain  limitation  upon  his  ge- 
rferal  responsibility,  suspended  at  his  offices  in 
London  and  Worcester,  Will  not  attach  upon  the  de- 
livery of  goods  at  an  intermediate  place^  where 
no  notice  is  stuck  up.  Goods  delivered  at  stich 
places  come  under  his  general  respdnsibility ;  and 
he  is  answerable  for  their  loss.  It  has  b^eri  boldein 
by  Lord  Kenyan,  that  notices  at  the  termini  of  a 
journey  were  not  sufficient  to  protect  carriers  with 
respect  to  goods  taken  in  at  intermediate  receiving 
houses.  His  Lordship  added,  that  carriers  should 
be  cautious  that  their  notices  corresponded  in  all 
places  where  they  were  affixed,  or  their  liability 
would  be  affected  by  a  variance. 

Shepherd,  S.  G.  and  Comyn,  for  the  plaintiff. 

Onslow,  Serjeant^  and  Richafdson,  for  the  de- 
fendant. 
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A  Tariety  of  cases  hM  vtor 
blUhed,  that  notices  of  t&e  kind 
stated  m  the  text  are  binding 
upon  the  poblic.  The  cases 
are  indeed  atroost  too  fanuliar 
tobe  clted^C'%T.  Wifttm,  1  H. 
Black.  298.  hett  v.  MoufUqmy 

lan^  6  E.  R.  507.  lodeed,  io 
a  very  old  case,  K^nrick  r. 
EgglesioHy  Aleya  93,  it  wa« 
decided  that  the  liability  of  & 
carrier  might  be  restrained. 

The  exemptioa  of  earriffrs, 
by  reaseo  of  notieea  of  tM^ 
sort,  has  been  carried  tor  its, 
utmost  extent ;  and  the  present 
disposition  of  our  courts  of 
justice  is  to  curtail  it.  It  can- 
not indeed  be  supported  upon 
any  other  ground  than  that  a 
carrier,  who  obtains  a  small 
reward  only  for  the  carriage  of 
goods,  should  not  be  held  liable 
to  a  large  amount. 

Carriers,  therefore,  are  ex- 
empted from  liability  where 
the  goods  are  of  a  much  larger 
Talue,  than,  from  a  knowledge 
of  their  bulk  and  quality,  they 
could  possibly  guess  them  to 
be  :  but  this  exemption  does 
not  apply  to  goods  of  a  large 
bulk  and  known  quality, whore 
the  value  mu-t  be  obvious. 
Therefore,  in.  a  recent  case, 
Beck  V.  Evans  ^  16  East 
^44.  it  was  determined,  that 
a  public  notice  given  by  car- 
riers, that  they  would  not  be 


anftwerable  for  certain  specified 
articlet,  or  auy  other  gopda  of 
what  nature  and  kind  soever, 
above  the  value.  oC  5/*  if  loat, 
itolen  or  damaged,  (uolcM^  % 
special  agreement  wm  made^ 
and  a  premium  paid  «l  thif^ 
time  of  delivery,)  was  Md\ 
not  to  exteod  to  goo43  wl|i(ci]k 
did  not  fall'  wi|ki»va,Qjf  of.  tfce 
specified  ai^ticles ;  aod  whiah,^ 
from  their  bulk  and  qoalitj^ 
commaoicated  to  the  carnei* 
at  thQ  tboM  Qf  their  d^liierjff, 
irui^t  have.  bee»,  kaown,  tjQ  eai* 
ceedr  the  value  of  4^. 

Such  notices,  therefore, 
though  in  their  terms  made 
io  extend  to  any  goods  of  whai 
nature  and  kind  soever^  (which 
is  now  the  general  tenor  ef 
such  notices  suspended  in  the 
office  of  carriers,)  cannot  be 
indefinite,  but  most  be  con- 
strued with  reference  to  the 
subject  matter,  and  to  cases 
where  the  carrier  has  no  means 
of  knowing  what  is  the  nature 
of  the  goods  committed  to  hb 
care,  Down  v.  Fromoniy  4 
Campb.  40. 

2.  A  carrier  cannot  stipu- 
late for  exemption  from  the 
consequences  of  his  own  mis- 
conduct ;  and  is,  at  all  events, 
liable  for  damage  arising  from 
gros^  negligence.  If  goods, 
therefore,  are  entrusted  to 
him,  and  he  is  guilty  of  auy 
misfeaxance,  or  gross  neglect^ 
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his  notice  will  not  protect  him, 
Beck  T.  Evansy  ante,  A  loss 
arising  from  the  personal  de- 
fault of  the  carrier,  is  not 
within  the  scope  of  such  no- 
tice, which  was  meant  to  ex- 
empt the  carrier  from  losses  by 
accident  or  chance,  &c.  Lyon 
T.  fVelh,  5  East  428. 

3.  Although  there  is  nothing 
unreasonable  in  a  carrier  re- 
quiring  a  greater  sum  when 
lie  carries  goods  of  a  greater 
Talue,  he  is  not  permitted,  by 
law,  to  charge  what  he  pleases. 
A  carrier  Is  liable   to  carry 


every  thing  that  is  brought  to 
him,  for  a  reasonable  sum  io 
be  paid  for  the  same  carriage  ; 
and  cannot  extort  what  he 
pleases,  per  Laxcrence^  J.  in 
Harris  t.  Packwoodj  3  Taunt. 

See  likewise,  as  to  the  re- 
sponsibility of  carriers,  and  the 
manner  of  declaring  in  actions 
brought  against  them,  Clarke 
T.  Gray,  a  East  564.  Clay^ 
ton  T.  //fnif,  3  Campb.  27. 
Cobden  ▼.  Bolton^  2  Camph. 
108.  BuUler  t.  Heaney  % 
Campb.  415. 


TRINITY  TERM,  56  GEORGE  III. 


T 


Stiwart  v.  Smith. 


HIS  action  was  brought  to  recover  28/.  the     Partis  miy 

n    *  /•  .  come  to  an 

moiety  of  the  expense  of  erecting  a  party  a^reemeDt  to 
wall  between  the  plaintiff's  house  and  a  house  oc-  Jhe^ivmSaUuVf 
cupied  by  the  defendant.     Upon  the  evidence,  it  5fc^''^""*S?e' 
appeared  that  the  old  party  wall  being  out  of  repair,  occupier  of 
it  became  necessary  to  rebuild  it ;  that  the  plain-  owner  of  the 
tiff  applied  to  the  defendant,  who  enquired  what  ot^'ilHach  u° 
the  expense  would  be ;   and,  upon  being  told  his  l^l^buUdingof 
proportion,  said,  ''  Very  well,  I  shall  expect  to  pay  yoro^ntariiyluJ- 
what  is  right  and  fair/'     About  six  weeks  after  the  »"«>«»!!>.«  «^«- 
wall  was  rebuilt,  the  plaintiff  called  on  defendant  by  a  promUe 
for  10/.  in  part  payment ;  the  defendant  said  it  was  tUcriira  suS- 
not  convenient  for  him  to  pay.     It  appeared  that  aiion7o°supr 
the  defendant  paid  rent  to  two  persons,   (viz.)  32/.  pon  »n  arUoo 
to  one,  and   18/.  to  another:  the  wall  was  rebuilt  mise,  muiung 
in  September  1815.     Since  the  action  was  brought,  potion  of  the" 
the  defendant  has  offered  his  lease  for  sale  for  300/.  mdeiiTandXti 
It  was  admitted  that  no  notice  of  accounts,  as  di-  beYen^to^the 
rected  by  the  act,  (14  Geo.  III.  c.  78.  §  41.)  had  Jnrytiiathcis 

,  ,,,,,  ,  J/  owner  of  the 

been  delivered  to  the  dctendant,  or  left  at  his  house,  impi eyed  rent 


a  ease  where 

Vaughan,   serjeant,    for  the   defendant,    made  den^eof hil" 
two  points  :— 1.  The  41st  section    of   the  Build-  having  .obse- 

'  quently  offered 

ing  Act   throws  the  burthen  of   rebuilding:  and  hia  lease  to laie 
repainnp^  party   walls  upon    the   owners    of  the  moneyingrosfc 
improved  rent.      There    was    no    evidence    that 
defendant    was    such    owner.      The   fact  of    his 
having  offered    his   lease  for  sale  long^  after  the 
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wall  vas  rebuilt^  did  not  prove  his  original  lia- 
bility. Had  he  even  sold  his  lease  for  a  pre- 
mium^ it  would  not  make  him  liable  as  owner  of 
an  improved  rent ;  for  it  is  in  evidence  that  he 
pays  rent  to  two  distinct  persons^  one  or  other  of 
which  rents,  in  the  absence  of  evidence,  may  be 
presumed  to  be  an  improved  rent. — 2.  His  promise 
to  pay  must  be  construed  with  reference  to  his  legal 
liability.  If  the  obligation  to  repair  be  in  another 
person,  such  promise,  not  being  in  writing,  was  void 
by  the  statute  of  frauds.  But  the  effect  of  the 
words  is  not  a  general  promise ;  nor  does  it  dis- 
pense with  the  provisions  of  the  Building  Act; 
''  I  shall  pay  what  is  right  and  fair.''  Tbia  is  no 
dispensation  of  the  means  prescribed  by  the  statute 
for  ascertaining  what  is  "  right  and  fair.*' 

GiBBs,  C.  J.— The  act  requires  certain  formg 
which  must  be  complied  with  against  an  adverse 
occupier.  But  neither  the  Act  of  Parliament,  nor 
the  forms,  are  very  clear  and  precise.  I  agree  that 
the  owner  of  the  improved  rent  is  alone  liable. 
But  there  are  two  questions  in  this  case  : — 1.  Have 
not  the  parties  come  to  an  understanding  to  dis- 
pense with  the  formalities  of  the  Building  Act ; 
which  they  mav  do?  2.  Has  not  the  defendant 
made  himself  liable  by  his  promise  ?  He  desired  to 
know  what  the  expense  would  be,  and  agreed 
to  pay  his  moiety.  He  assumes  the  responsibiiity 
upon  himself;  and,  as  occupier,  there  is  sufficient 
consideration  for  him  to  make  such  agreement; 
supposing  him  not  to  be  the  owner  of  the  im- 
proved rent,  though  there  is  a  strong  presumption 
that  he  is  such  owner.    The  construction  of  the 
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tiff  entitled  to  recover,  v^V^^ 

SriiTAitr 


Verdict  for  the  plaintiff. 
Beat  seij^ant,  and  Onflow,  for  the  plaintiff. 


VSaughan,  seijeant^  and   Boss,  for  the  defend^ 


ant. 


9.: 


In  the  next  term,  a  motloR 
was  madie  for  a  ne^  trial,  but 
the  Court  ananimoosly  concur- 
rM  in  opinion  with  (he  L.  C.  J. 
It  is  to  be  lamented  that  (he 
14th  Geo.  III.  c.  78.,  att  act 
of  parliament,  of  the  last  im- 
portance in  cities  and  towns, 
should  in  some  of  its  prorisions 
be  so  dtilicult  of  application ; 
and,  in  all,  so  hard  to  be  un- 
derstood.  Cases  are  constantly 
occurring  upon  the  constroc- 
tioo  ef  the  clauses,  particu- 
larly at  NisiPriut.  The  result 
of  what  has  hitherto  been  de- 
termined seems  to  be  this. 

The  act  provides,  that  every 
owner  of  a  house  who  shall 
think  it  necessary  to  pull  down 
and  rebuild  any  party  wall, 
in  case  the  owner  of  the  ad- 
joining house  will  not  agree 
touching  the  same,  shall  give 
three  months'  notice  in  writing 
to  the  owner  if  known,  or, 
otherwise,  to  the  occupier  of 
such    adjoining  hoase,   of  his 


intenrtloo,  by  delivering  a  cofiy 
of  9iich  notice,  kc.  lo  thb 
notice  he  h  to  name  his  snr* 
veyorfl ;  the  time  of  attendance ; 
and  to  require  the  other  orwner 
to  appoint  two  other  surveyors 
to  meet  them,  at  the  appointed 
time  and  place,  td  certify  the 
state  of  the  party  wall,  Ac. 
The  act  then  makes  provlslout 
in  case  of  the  default  of  one 
party,  by  directing  the  aiiend' 
ing  surveyors  to  certify  the 
state  of  the  premises  to  the 
justices  at  the  quarter  sessfons, 
l^c. ;  the  certificate  to  be  filed ; 
an  appeal  to  be  permitted  with- 
in a  reasonable  time,  ifcc* ;  If 
no  appeal,  or  if  the  certificate 
be  confirmed  on  appeal,  the 
party  who  has  followed  the 
provisions  in  the  act,  may  pall 
down,  rebuild,  kt.  The4lst 
section  then  directs  how  the 
expenses  of  the  party  rebuild- 
ing are  to  be  reimbursed  by 
the  owner  of  the  adjoiaibg 
house;  to  what  amount,  and 
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in  what  proportions,  vide  sec* 
Hon.  It  then  directs,  that, 
within  ten  days,  &c.  after  such 
partj  wall  shall  be  built,  such 
tint  builder  shall  leare  at  such 
adjoining  house  a  true  account 
in  writing  of  so  much  thereof 
for  which  the  owner  of  such 
adjoining  house  shall  be  liable 
to  paj,  and  also  an  account 
of  other  expenses  and  costs ; 
'^  whereupon  it  shall  be  lawful 
for  the  tenant  or  occupier  of 
such  adjoining  building  to  pay 
such  proportional  part,  costs, 
Expenses,  &c. ;  and  to  deduct 
the  same  out  of  his  rent,  &c." 
If  the  expenses  be  not  paid 
withiii  twenty-one  days  after 
demand,  a  remedy  is  given 
against  the  owner,  by  action 
of  debt,  or  on  the  pase.  Now 
the  result  of  the  cases  npon 
the  construction  of  the  above 
clauses  seems  to  be  this. 

1*  That  the  manifest  inten- 
tion of  the  legislature  was,  to 
throw  this  burden  on  the  les- 
sees of  building  leases,  by 
whom  the  value  of  the  estates 
is  considerably  improved,  and 
who  afterwards  make  under- 
leases, reserving  improved 
rents.  Nor  does  it  make  any 
difference  whether  such  per- 
son continue  lessee  of  the  term, 
or  sell  his  lease  for  a  sunt  in 
gross;  in  which  latter  case, 
he  seams  equally  to  be  within 
this  act*    But,  where  a  lessee 


for  twenty-one  years,  at  a 
peppercorn  rent  for  the  first 
half  year,  and  a  rack  rent  for 
the  rest  of  the  term,  who,  by 
agreement,  was  to  put  the  pre- 
mises in  repair,  and  who  cove* 
nanted  to  pay  all  taxes,  &c.  hav- 
ing assigned  his  term  for  a  small 
sum  in  gross,  was  held  not  to 
be  liable  to  pay  the  expenses 
of  a  party  wall,  either  by  the 
provisions  of  the  statute,  or 
by  his  covenant ;  but  that  the 
charge  must,  in  such  case,  be 
borne  by  the  original  land- 
lord. Southall  V.  Leadbetier^ 
3  T.  R.  458.  So,  notwith- 
standing the  lessee  has  im- 
proved the  house  demised,  the 
lessor  of  the  premises,  at  rack- 
rent,  (there  being  no  other 
person  entitled  to  any  kind  of 
rent,)  is  liable  to  contribute, 
and  not  the  tenant.  Beard* 
more  t.  Fox,  8  T.  R.  214. 
Secus^  if  such  lessee,  at  rack 
rent,  underlet  the  house  at  an 
advanced  rent.  He  is  then 
to  be  considered  as  the  owner 
of  the  improved  rent,  which, 
in  the  terms  of  this  act  of  par- 
liament, stands  contradistin- 
guished from  some  />iher  rent. 
Songster  v.  Birkhead^  1  B.  and 
P.  303.  Nor  would  the  ope- 
ration of  the  statute  be  varied 
by  any  covenants  for  repair 
entered  into  between  such 
landlord  and  his  tenant.  Ibid. 
It  is  the  owner  of  the  im- 


TRINITY  TERM,  58  GEORGE  HI. 


S^ 


proTed  rent,  and  not  of  the 
ground  rent,  who  U  made 
liable  by  this  act.  Peck  t. 
fVood,  5  T.  Rep.  303.  Bat 
-where  the  tenant  corenanted 
to  pay  a  reasonable  share  and 
proportion  for  repairing  party 
walls,  &c,j  and  it  became  a 
necessary  inference  from  the 
coTenants,  that  the  landlord 
should  receive  a  certain  net 
yearly  rent,  clear  of  all  de- 
ductions, &c,  during  the  lease, 
it  was  held,  under  the  condi- 
tions of  such  contract,  that 
the  tenant,  and  not  the  land- 
lord, should  pay  the  expenses 
of  a  party  wall.  But  it  was 
upon  this  principle,  as  observed 
by  Kenyon,  L.  C.  J.,  in  the 
case,  that  ^^  modiu  ei  conoen- 
iio  vincuni  legem,^*  Barrett  ?. 
Duke  of  Bedford^  8T.  R.  em. 
But,  though  the  operation  of 
the  statute  is  not  raried  by  a 
general  oovenant  to  repair  on 
the  part  of  the  tenant;  and 
the  landlord,  (or  whoever  be 
the  owner  of  the  improved 
rent,)  is  the  party  bound  to 
contribute,  he  is,  nevertheless, 
liable  only  to  reimburse  his 
tenant  money  paid  by  him  to 
the  other  owner,  for  such 
works  as  are  authorized  to  be 
done  by  such  owner,  in  respect 
of  such  adjoining  house.  Ho- 
binson  v.  Lewia^  10  East  ^27. 
The  act  of  parliament  gives 
the  tenant  liberty  to  deduct 


payments,  made,  by  virtue  of 
this  act,  out  of  his  rent :  but 
questions  may  arise  whether 
his  immediate  landlord  be  the 
person  liable ;  he  may  be  les- 
sor,without  being  owner  of  the 
improved  rent.  In  Sangtter 
V.  Birkhead,  iupra,  Eyre, 
C.  J.  looking  to  this  point, 
says,  ^^  I  think  it  was  intended 
by  the  legislature  that  the  te- 
nant should  pay  a  moiety  of 
the  expense  to  the  person 
building  the  wall,  and  rdm- 
burse  himself  by  deducting  the 
amount  out  of  the  rent  of  hit 
immediate  landlord  ;  leaving 
it  to  him  to  make  his  claim  on 
such  other  persons  as  he  may 
think  liable.  This  appears  to 
me  the  best  construction  for 
patting  the  business  in  a  prac- 
ticable shape.  It  is  easy  to 
see  that  this  is  an  ill  penned 
law,  and  its  meaning  is  left  un- 
certain." 

He  is  considered  to  hate  the 
improved  rent  who  receives 
more  than  the  person  of  whom 
he  takes  the  premises  :  and,  if 
there  be  only  one  year  of  the 
term  to  come,  if  it  have  been 
originally  demised  on  an  tm- 
proved  rent,  the  lessor  of  such 
term  would  be  liable.  It  seems 
strange,  however,  that  the  le- 
gislature should  think  that 
there  must  be  an  improved  rent 
in  respect  of  every  house* 

2.  With  respect  to  the  other 
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idau^ef  .of  Ibhe  .act  which  bear 
«o   the  present  point,  m  fqw 
•JBimpwAJBX     words  will  suffice.    The  three 
«'•  menths'  aotice,    required  by 

jiectiop  38,  .18  onlj  necessary 
.where  the  ^person  (who  at  the 
•iime  4vheo  it  is  required  ip 
.build,  &i%  is  liable  to  f>ay^ 
.cannot  ^ree  with  the  owner 
tpf  the  adjoining  house.  Peck 
.? .  W0odj  6  T.  R.  130.  Bnt 
>be(erean  action  can  be  brought 
itorecoTer  A  proportion .pfjMie 
.eai;penses  of  buildiqg  ^.p^rty 
^all,  the  accounts  prescribefd 
.ilqr  sect.  41,  must  be  deliTered, 
wMher  the  house  be  occupied 
Jjl^^the  awiier  or  .the  teoant ; 
^mA  41  foriaal  demand  of  the 
.IPtney  muE^  be  nude  twent^r- 
,#fiedAys.  before  the  action  .is 
bnHifht.  £hf^  if.  JDoMtiy  St 
Tamt.  (». 

3.  TWith  respect  to  the  pro- 
.perfy  *ki  pajitj  weUS)  with  re- 
gard to  which  some  qiBestioos 
liaf»  arisen,  the  rote  is  this:— If 
.tif0;p9rsens,h»Te  it  party  wall, 
^ons/half  «if  the  thjic]^n^«s  of 


wfai(^  stands  on  the  lands  of 
.each)  they  ^ne  not,  therefore,  te- 
nants in  conunoD  rof  the  wall, 
4ior  of  the  land  on  which  Jt 
(Stands,  aUhpqg)i  the  wall  was 
fOrected  ^t  the  jpiat  expetise  of 
the  two  prqprietoM.  For,  the 
.statute,  though  it  ^Ues  e#4ch 
party  certain  rights  in  a  wa^l 
:buik  in  this  wi^^,  does  not 
tmake  it  a  common  prppe^y  ; 
.it  pqly  cppfers  on  ^ach  a  ngl^ 
to  use  ,it  fcMT  certain  pnrposep. 
Each,  party,  for  .an  Injury. dpufs 
.to  that  part  of  the  wall  ^hic)i 
stands  (Ml  his  own  laufl)  vm^, 
of  couseqnence,  ^have  the  or- 
4i|ia<y  remedy ;:  bat  tftep^t^qs 
are  ,seTerally  pw^aers  of  the^r 
n^pectiT6  lan^,  a,8  b^ore: 
.  ctach  .is  entitled  ^to«n  casement 
pn»tbe,iiiaU  in.  the  bnd.pf  tl^ 
4H)her :  but  t^Mve^  is,  no  transfer 
pf: property;  apd theprop^r^ 
of  tbewMl  #psues  the  property 
«f  the  land  en  which  it  stajods. 

90.  And  Mjofire  ?•  Clarke^  ^ 
Xft^t.  po. 
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TROVER,  by  the  assignee  of  one  Chapman,  ^  ^^*"  •^!'^<>» 
a  bankrupt,    to  recover    the   possesstoa  of  nee  of « bank- 
certain  property  alleged  to  have  belonged  to  Chap-  property"""** 
man,  before  bis  bankruptcy.    The  question  turned  ropt  u'lTu^^ 
upon  a  reputed  ownership  :  the  defendant  rented  a  ^^^^^n 
large  farm  in  the  island  of  Shepey,  on  which  he  ^J|JS' *"**  ^•^ 
depastured  several    thousand  sheep :     but,  beinff  repated'owner 
obliged  to  quit  bis  form,  and  remove  his  stock,  he  hu  bank- 
hired  of  Chapman,  who  carried  on  the  business  of  a  Smpetcnt  for 
farmer  and  butcher,  near  Faversham,  a  tract  of  wkJ^hS^piw' 
land  of  170  acres,  in  Ham  marshes.     The  bank-  *j«iWcon- 

•tderation  for 

rupt,  at  this  time,  was  tenant  to  a  person  of  the  the  property, 
name  of  Bloxland.     The  defendant  agreed  to.give  dence^ofaViii- 
Chapman  an  advance  on  his  original  rent,  and  to  ^tSUitSTZ 
take  all  his  crops  and  stock  ;  which  he  bought  and  o^thV'^iiSn^"* 
paid    for    at    a    valuation  :     an    agreement   wa«  tiff  aoder  the 

.  11  .1  ^f  1        ij   •UtttteSlJac. 

then  made  between  them  that  Chapman  should  i.  c.  19.  %.  ti. 
continue  on  the  farm,  and  act  as  the  defend-  ^ouida!*^ 
ant's  manager  and  bailiff;  that  he  should  buy 
and  sell  stock  for  him.«  and  superintend  the 
farm  as  he  had  been  heretofore  accustomed.  Oa 
the  part  of  the  plaintiff,  evidence  was  given  that 
the  reputation  amongst  the  servants  and  neigh- 
bours was,  that  Chapman  was  the  owner;  that 
no  visible  change  had  taken  place  in  his  circum- 
stances ;  and  that  they  continued  to  act  towards  him 
as  formerly.  On  the  part  of  the  defendant,  it  was 
proposed  to  give  a  body  of  evidence  contradictii^ 
this  reputation  ;  and  to  shew  that  Mutton  paid  the 
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181($.      taxes  of  the  farm  ;  that  his  name  had  been  substi* 
^"^^^^^^  tuted  for  Chapman's  in  the  collector's  books ;  and 
jf^         that  he  was  considered  by  a  number  of  tradesmen 
RuTTON.    wiio  supplied  the  farm,  as  the  sole  owner  and  pro- 
prietor of  the  stocky  &c. 

Shepherd,  S.  G.  objected  to  this  evidence :  the 
question  was^  had  not  the  defendant  left  the  bank- 
rupt in  possession  of  property  which  tended  ta 
delude  the  worlds  and  to  induce  an  opinion  that  he 
continued  owner  as  before.  The  fact  of  his  being 
in  possession  was  proved  ;  and  a  reputation^  con- 
trary to  the  fact^  could  not  be  admitted. 

GiBBs^  C.  J. — I  think  this  is  a  case  in  which  I 
am  bound  to  receive  the  evidence  offered.  There 
18  no  question  that  a  good  consideration  was  paid 
by  the  defendant :  but  he  is  charged  with  having 
left  the  property  in  the  possession,  order^  and  dis- 
position of  Chapman,  by  means  of  which  he  gains 
the  reputation  of  continuing  the  owner  as  he  had 
heretofore  been.  Now  what  is  reputation  of  owner- 
ship? It  is  made  up  of  the  opinions  of  a  man*s 
neighbours  ;  it  is  a  number  of  voices,  as  it  were, 
concurring  upon  one  or  other  of  two  facts.  Are  we 
to  count  the  voices  upon  one  side,  and  to  pay  no 
attention  to  the  numbers  on  the  other?  If  we  ad- 
mit reputation^  that  is  to  say,  the  opinion  of  a  cer- 
tain number  of  neighbours  to  impeach  the  defend- 
ant's claim,  are  we  not  to  admit  the  opinions  which 
favour  it  ?  The  Jury  must  look  to  the  facts  upon 
which  the  opinions  on  both  sides  are  formed ; 
but  I  think  the  evidence  admissible. 
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The  defendant  afterwards  had  a  verdict  upon  the 
merits. 

Shepherd,  S.  G.  and  Baylj/s  for  plaintiff. 

Lens  and  Vaughan,  Serjeants,  and  Holtj  for  de- 
fendant. 
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The  following  is  the  section 
of  the  21st  Jac.  I.  c.  19.  s.  1 1. 
on  which  the  question  turned : 

<«  And  for  that  it  often  falls 
out  that  many  persons,  before 
they    become    bankrupts,    do 
c«nTey  their  goods  to  other  men 
upon   good  consideration,  yet 
still  do  keep  the  same,  and  are 
reputed  the    owners    thereof, 
and  dispose  of  the  same  as  their 
own  :  be  it  enacted,  that  if  at 
any  time  hereafter  any  person 
or  persons  shall  become  bank- 
rupt, and,  at  such  time  as  they 
shall  so  become  bankrupt,  shall, 
by  the  consent  and  permission 
of  the  true  owner  and  proprie- 
tary, hare  in  their  possession, 
order,    and    disposition,     auy 
goods  or  chattels,  whereof  they 
shall  be  the  reputed  owners, 
and  take  upon  them  the  sale, 
alteration,  or   disposition,    as 
owners ;  that    in    every    such 
case  the  said  commissioners,  or 
the  greater  part  of  tht-m,  shall 
have  power  to  sell  and  dispose 
of  the  same  to  and  for  the  be- 
iieGt  of  the  creditors  which  shall 

Vol.  I.  ; 


seek  relief  by  the  said  CQinmis* 
sion,  as  fnlly  as  any  other  part 
of  the  estate  of  the  bankrupt." 
21  Jac.  I.e.  19.  §11. 

The  cases  upon  this  section 
are  very  numerous.  Those  that 
bear  upon  the  present  point 
will  be  shortly  referred  to. 

Where     by    contract    be- 
tween Z?.  and   the  defendant^ 
B.  agreed,  on  payment  to  him 
of  a  snm  certain,  to  convey  to 
the  defendant  a  dwelling-house, 
and  to  deliver  possession  of  all 
the  household    furnitare    and 
stock,  and  that  after  formal 
possession  delivered  to  the  de- 
fendant, B.  should  be  allowed 
to  remain  in  possession  for  three 
months  without  paying  rent; 
which  agreement  was  notorious 
in  the  neighbourhood,  and  tht 
money  was  paid  by  the  defend- 
ant,   and    a    formal    delivery 
made  to  him,  and  /?.  afterwards 
left  in  possession  according  to 
the   agreement,    who   became 
bankrupt  whilst  jke  so  remained 
in  possession,  and  before  the 
expiration  of  three  monllif. — 
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y^lfi^  lield^  thaL  this  was  not  a  pof»- 

^^^PV^I^  session  by  the  baiiLrupl  within 

G.VBM,  the  statute  2 1  Jac.  I.  c.  1 9.  §  1 1 . 

V-  Muller  ▼.  AIoss^  1   AL  and  & 

ftgTTQS.        335. 

For  other  cases  on  tho  sta- 
tute, see  Rjfol  t.  Rowles^  1 
Atk.  188.  and  Gordon  t.  East 
India  Cowpanif^  7  T.  R.  2*i8. 
I  Atk.  164.  Stephens  t.  .So/c, 
1  Ves.35'i.  2T.  R.  587.  591. 
I  Atk.  1G5.    Jackson  v.  /riv/j. 


16  Cfunpb.  ^.  I  P.  Was.  319. 
Kx  parte  Ma/-^A,  1  Atk.  lfi& 
JVest  V.  ^A:^>,  1  Ves.  239. 
Maca  V.  Ca</e/,   I  Cow|^.  232. 

1  BoiT.  and  Pul.  83.  Livcsoff 
V.  //ooc/,  2  Campb.  83..  7  T. 
R.  228.  Darby  v.  6wi^,  8 
T.  R.  82.  Horn  i,  Bakefj  9 
VasI  215.    Longman  v,  TripiPj 

2  N.  R.  67.  Jonw  y.  Dwyery 
15  East  2L. 
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FaVrl^  v.  CtfkATite. 

^I^HIS  was  an  action  on  a  policy  of  insurance^  on     a  policy  of 
-^    any  ship  or  ships  '^  sailing  on  or  before  the  altered  by 
fOth  of  OctoSer,  IHUr     After  the  policy  was  ef-  l^i^L 
fected,  some  of  the  underwriters  consented^  upon  Sl^^nL®^ 
the  request  of  the  broker,  to  alter  it  to  a  period  which  con- 
''  on  or  before  the  81st  of  December."     The  de-  rautytotaUat 
fendant  did  not  consent.     The  warranty  to  sail  on  and  inserting  a 
the  lOth  of  October  was  i^  the  body  of  the  policy ;  ^/ri%^iii^ 
and  wlien  the  alteration,  wliich  was  introduced  in  !!,?*  1°  ^'IL-.* 

'  margin,  some 

the  mar^^in,  was  made,  tlic  words  ''  lOth  of  Ocifa-  ?^^«  ^ndtv- 

-  '-'  wntrrt  con- 

oer*'  were  struck  out  with  a  pen.  sented  to  the 

alteration  I  but 
the  defendant 

BtRl,  Serjeant,  and  Campbell,  for  the  defendant,  ^t"^'i;*;;^ 
objected,  that  the  policy  was  rendered  void  by  this  5J2*"2J?* 
alteration.     This  is  not  an  alteration   made  in  fur-  Heid/thatthc 

i_  i«    I       •  ii  1  •   1        •  alteration  did 

tberance  of  the  intention  of  the  parties  at  the  time  not  avoid  the 
of  the  contract ;  neither  is  it  the  correction  of  a  ^Ul' 
mistake.  It  is  the  subertitution  of  a  new  contract 
fbr  one  pi^viously  cortiplcti^.  It  is,  theretbre,  void 
on  two  grouiids: — 1*.  'the  cotltfa^t'  is  Varied  \Vit!i*- 
out  the  consient  of  the  defendant.  $.  It  is  aneva- 
sion  of  the  stamp  laws.  They  relied  on  French  v. 
Pflftojr,  9Ea8t3M. 

GhsB^,  (5.  J — A  policy  of  insurance  irf  nW  an* 
instrument  nice  «  bond' or  a  billof  cxcHhngfe;  A* 
bond' or  a  bill  of  exchange  would  have  been  void 
by  radf  an  akeration ;  but  a  p<4icy  of  insurance  is 
airittMMHiMttt  df  a  pecnliaff  nature.     It  is  not  ne- 
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gotiable ;  it  docs  not  pass  from  hand  to  hand  like 
money.  In  French  v.  Pation,  the  policy  was  al- 
tered by  the  consent  of  all  parties^  and  tlius  one 
contract  was  substituted  for  another.  The  second 
contract  would  have  been  good  but  for  the  stamp 
laws ;  and  the  plaintiff  was  not  permitted  to  resort 
to  the  first,  having  merged  it  in  the  second.  But 
here  I  tltink  the  alteration  may  be  considered  as  a 
proposal  made  by  the  .assured  to  the  underwriters^ 
which,  if  acceded  to,  was  to  be  the  contract  be- 
tween them  ;  and,  if  not  adopted  by  any  under- 
writer to  whom  it  was  shewn,  the  policy  was  to  re- 
main in  its  original  !itate  as  to  him.  1  am  inclined 
to  think  the  plaintiff  entitled  to  recover.  But  I  will 
give  the  defendant  leave  to  move  to  enter  a  nonsuit. 

Shepherd,  S.  G.  and  Putter,  for  the  plaintiff. 

Best,  Serjeant,  and  Campbell,  for  the  defendant. 


With  respect  to  alterations 
in  policies  of  insurance,  the  35 
Geo.  ni.  c.  6J.  s.  13.  penntts 
them  under  certain  qoalifica* 
tfoos:  the  wonls  are,  '^  That 
aothing  in  this  act  contained 
shall  extend,  or  be  construed 
to  extend,  to  prohibit  the 
making  of  any  alteration*, 
which  may  lazsfuUy  be  made  in 
the  terms  or  conditions  of  any 
policiet  of  insurance,  duly 
stamped  as  aforesaid,  after  the 
same  shall  haye  been  under- 
written, or  to  require  any  ad- 
ditional stamp  duty  by  reason 
of  snch  alteratioD)  so  that  such 


alteration  lie  made  before  no- 
tire  of  tho  determination  of  the 
risk  originally  insured,  and 
the  premium  or  consideration 
originally  paid  or  contracted 
for  shall  exceed  the  rate  of 
lOs.per  centum  on  the  sum  in- 
sured; and  so  that  the  thing 
insured  shaU  remain  the  pro« 
perty  of  the  same  person  or 
persons,  and  so  that  such  al- 
teration shall  not  prolong  the 
term  insured  beyond  the  period 
allowed  by  this  act,  and  so 
that  no  additional  or  farther 
sam  shall  be  insured  by  reason 
or  means  of  sach  alteratloos/' 
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Upon  this  clanse  it  has  been 
determined,  that  if  a  policy 
has  been  executed  in  the  printed 
form,  without  any  specific  sub- 
ject of  insurance  being  ini^erted 
in  writing,  and  the  subject 
matter  is  afterwards  added  in 
writing,  and  the  addition  signed 
by  some  of  the  underwriters 
•nly,  the  assured  cannot  re- 
corer  against  those  under- 
writers who  do  not  sign  the 
contract  as  it  stands  altered  by 
the  insertion.  Langhome  v, 
Cologan^  4  Taunt.  330. 

So,  where  a  policy  of  insur- 
ance haying  been  underwrit- 
ten on  "  ship  and  out^JUy^ 
was,  after  the  ship  sailed,  de- 
clared, by  the  consent  of  all 
parties,  to  be  on  ship  and 
'< goQdsj''  by  a  memorandum 
written  on  a  blank  space  in 
the  body  of  the  policy,  but 
without  any  new  stamp,  it  was 
decided  that,  for  want  of  the 
stamp,  the  plaintiff  could  not 
recover  as  upon  a  policy  on 
ship  and  goods^  as  declaied  by 
the  memorandum,  IJillr,Pat^ 
Ion  J  8  ICast  373.  And,  in  a 
subsequent  action  on  the  same 
policy,  it  was  held  that  the 
plaintiff  could  not  recover 
upon  the  policy,  in  its  original 
state,  as  an  insurance  on  ship 
and  oui'JU^  by  reason  of  the 
alteration  apparent  on  the  face 
of  the  instrument,  and  which 
was   made   by  parties  inter- 


ested, French  \.  Paf/on,  9  East 
351. 

But  a  mi <^ take  made  by  the 
agent  in  declaring  the  interest 
in  the  margin  of  the  policy  to 
be  on  a  ehip,  by  the  wrong 
name,  may  be  rectified  by  in- 
serting the  true  name,  without 
a  fresh  stnmp,  Robinson  t. 
Tnuray^  I  M.  and  S.  217.— 
And  npoii  the  same  princlpto 
that  the  intention  of  the  par- 
ties is  to  be  considered,  and 
that  whore  there  is  a  mistake 
in  the  first  contract,  by  leason 
of  which  it  becomes  no  con- 
tract at  all  in  the  sense  in 
which  it  was  intended,  it  has 
been  decided,  that  the  alter- 
ation of  the  subject  matter 
does  not  require  a  new  stamp. 
As,  where  a  broker,  instructed 
to  effect  a  policy  on  goods, 
effected  it  on  ships.  The 
mistake  was  afterwards  recti- 
fied by  the  underwriters  sub- 
scribing a  memorandum  in  the 
margin  ;  and  the  Court  held 
that  no  new  stamp  was  neces- 
sary, Sazotell  V.  Loudon,  5 
Taunt.  559. 

The  13  sec.  of  the  35  Geo. 
III.  c.  G3.  does  not  avoid  a 
policy  for  any  alterations 
which  may  be  made  in  the 
terms  and  conditions,  provided 
they  may  be  lazcfally  made. 
The  wording  of  this  section  is 
certainly  ambiguous ;  but  the 
three  requisites  to  sustain  aih 
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^t9fc4  pplic^^j  we— 1.  Th^jt 
tbe  thing  insured  remain  fhe 
prq^fty  of  the  .saijje  prrspn, 
&c.  3.  T/iat  tl^e  alteration? 
be  made  1)efpnB  any  pot|ce  of 
the  deter|}iination  of  ^he  rislL. 
3.  That  the  premlp^  of  ip- 
9ijirai}ce  exceed  IQs.  per  c^U 
Thei^for?^  ip  Hubba^di.Jftck* 
ffon,  4  T^qnt.  169.  a  iperuo- 
itadum  indorsc4  pn  a  policy^ 


by  which  ^l^p  unde^writeTi  for 
nn  additional  pi^miaoii  beforfi 
tJiQ  fjsk  co^BU'ficcd,  absQiTed 
th^  asfprjed  from  g  vafranty 
of  suilipg  Qi^  »  partjculaf  dfly, 
fiq.c]  ^xchangpf)  ^  sujnmff  ^sk 
for  a  winter  jn^.^  fi^%  hel4  np^ 
to  a?oljd  ^^poiipy  ,  bfin^j  wifli- 
in  the  35  Qpo.  fll.  c.  63.  %  13. 
SeeljJLpi^ise  Kcfmngton  y.  /ifgi- 
fi#^  pi  errori  8  East  273. 
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TOUSSAIMT  V.  HaRTOP. 

THE    plaintiff  was    a   judgment   creditor  of  ex^uoITon* 
Hogg,  a  bankrupt.    The  defendant  waa  one  ^^  soods  of 

r.     1  ...  /.  i        1      ^-t  *  trader. 

of  the  messengers  of  the  commissioners  of  bank-  Hedirecu  the 

1    ^,  .  ..  o   .  c  »heiiflP«  officer 

rupts;  and  this  was  an  action  of  trespass,  for  re-  nottoseu^bnt 
moving  goods  which  the  plaintiff  had  taken  in  ex-  JopXi^n" 
ecution^  by  virtue  of  a  judgment  against  Hogg.  J|^^  ^^  ^J- 
The  judgment  bore  date  December,  1814.  The  hm  on  hu 
writ  was  tested  on  the  hst  day  of  Michaelmas  tmd^h\c 
Term,  1815  ;  and  the  levy  was  made  upon  Hogg's  Zr^*^^^" 
goods  on  the  28th  of  January.  Goods  to  the  Ju^t**  hSIi^ * 
amount  of  482/.  were  seized.     The  plaintiff's  at-  that,  notwith- 

.         1       .«.         /«•  standing  the 

tomey  gave  directions  to  the  sheriff  *s  omcer  not  to  execatiun,  and 
sell.    When  he  levied,   he    left,  a  man  in  posses-  of^tfe^office^ 
sion  with  the  warrant.     Notwithstanding  the  levy,  leLS^tUd 
Hogg   remained   in   the   house,    and  carried  on  n^^b^JjfJue 
his  trade  of  a  publican  as  usual,  till  a  commission  of  the  itatate 

^  .       .  .  ,  .  ,  .         ,  ,  ,       of  «i  James, 

of  bankrupt  issued  against  him,  bearing  date  the  c.19.  a.n. 
18th  of  May,  1816,  and  founded  upon  an  act  of 
bankruptcy  committed  on  the  29th  of  March  pre- 
ceding. The  messenger  took  possession  of  the 
goods  under  this  commission ;  and  this  action  was 
brought  for  the  trespass. 

Lens,  Serjeant,  for  the  defendant,  (having  pre- 
viously stated  that  his  case  was  to  prove  Hogg  a 
bankrupt,)  contended,  that,  if  he  should  succeed  in 
his  defence,  the  defendant  was  entitled  to  a  verdict. 
Notwithstanding  the  levy,  the  goods  are  left  in  the 
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TbUSSAiNT 

Hartop. 


visible  ownership^  and  under  the  sole  and  exclnsive 
controul^  of  Hogg  the  bankrupt.  It  was  concealed 
from  the  neighbourhood  that  an  execution  had  been 
levied,  and  a  consequent  change  of  property  pro- 
duced by  the  effect  of  the  writ.  The  creditor  had 
thereby  concurred  with  the  bankrupt  to  delude  the 
virorld  in  respect  to  his  circumstances^  and  had  thus 
waved  the  benefit  of  his  execution,  Jackson  v. 
Irwin,  2  Campb.  48. 

GiBBs,  C.  J. — I  feel  no  hesitation  in  expressing  my 
opinion  on  this  point,  although  the  case  cited  differs 
from  the  present.  The  warrant,  in  that  case,  was  di- 
rected to  the  servant  of  the  trader,  and  the  posses- 
sion of  the  ^rvant  was  held  to  be  the  possession  of 
the  master.  In  the  present  case,  a  regular  officer  is 
sent  into  the  premises ;  "but  it  is  concealed  from  the 
world  that  an  execution  was  levied.  The  law  has 
commanded  the  sheriff  to  levy ;  the  plaintiff  steps 
in,  and  retards  the  execution  of  his  own  writ :  he 
permits  the  bankrupt  to  carry  on  business  for  a 
length  of  time,  and  to  act  as  the  visible  owner 
of  those  very  goods  upon  which  he  had  levied. 
This  is  directly  within  tlie  mischief  of  the  act 
of  James :  the  bankrupt  is  found  at  the  time  of 
the  commission  in  the  reputed  ownership  of  the 
property. 

In  the  sequel  of  the  case,  some  difficulty  arose 
upon  the  proof  of  the  petitioning  creditor's  debt: 
that  part  of  the  case  was  referred  ;  but  the  point  of 
law,  above  stated,  was  considered  as  decided  by  the 
Lord  C.  J. 
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Best  and  Blossett,  Serjeants,  and  Holt,  for  the       igiu, 
plaintiff.  v^^''^*/ 

TOUSSAINT 

Lens,  Serjeant,  and  Lawes,  for  defendant.  Hartop. 


See  the  cases  cited  in  Gurr  t.  Ruiion^  antCy  p.  330. 
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A.,  in  Loo- 


LiTT  and  Another  v.  Cowley  and  Others. 


IROVER  for  200  pieces  of  cotton  goods.— 

^«!iIrB.,tt    JL    ^^^^  plaintiffs  were  maniifacrurers  at  Man- 

l***"*""'    Chester,    and  the  defendants   assi^ees  of  Neale 

inracar-  and  Wumer^  bankrupts,  who  carried  on  business 

tthcy^  in  London.     In  November  1815,  the  cotton  was 

ordered  by  KeaU  and  Co.  with  whom  the  plaintiffs 


£.  forwards  , ^  .  *^ 

them  b: 

rierto 

Whilst 

are  00  their 

transit,  B, 

insoWenc^''  dcalt.  The  goods  were  delivered  on  the  9th  of 
and  directs  the  December  to  Messrs.  Pickfords,  who  are  carriers. 

carriers  to  stop  _  ,    ^  »^         i  »•        »  , 

them;  and,  for  to  be  couvcycd  from  Manchesier  to  London,  ad- 
he  makeS  out  a  dressed  to  Neale  and  IVarner.  Two  days  after  the 
D.'^which'hr  delivery  to  Pickfords,  the  plaintiffs  were  informed 
theofficJe  of  *^^'  Alflfe  aud  Wamer  were  in  insolvent  circum- 
the  carrier  in    gtanccs.  Nedle  and  Wamer  had  not  paid  nor  fi^iven 

London.    The  -  .„      ^  ,  ,  i   .      -m  »•       i 

goods,  by  a  bilis  for  tiic  goods  :  plaintiffs,  accordingly,  sent  an 
oln-iertarede  Order  to  Pickfords,  at  Manchester,  to  stop  the 
whobeccmes'a  goods.  The  Carriers  have  an  establishment  at 
bankrupt :  hu  Manchester,  and  an  establishment  with  wharfs  at 

assignees  claim  m  i  ■• 

to  retain  them:  Paddington.  The  estabhshmcnts^  at  London  and 
had  a  right  to  Manchester,  respectively^  send  each  day  a  list  of 
iTan actionof  invoiccs  of  goods  received  at  either  establishment. 
the^MimSle?^  A  copy  of  the  invoice  of  the  goods  received  on  the 
•^^-  9th  at  Manchester  was  sent  to  ihc  town  establish- 

ment, by  which  they  were  informed  that  the  goods 
in  question,  addressed  to  Neale  and  Warner,  would 
arrive  by  a  certain  boat,  and  at  a  certain  time,  in 
London.  Previous  to  the  arrival  of  the  boat,  the 
house  in  London  received  from  the  house  in  Man- 
chester a  notice,  signed  by  the  plaintiffs^  by  which 
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Pickfords  «vere  directed  not  \Q  flejiv^r  the  goocU       iftf* 
to  Neale  aud   Waiter,  but  to  Birktl  and  Scifco/^^ 


ud  Otbert. 


Lirr 

mud  AiioCber 

Jn  GQ^^equ£Q£6  of  tbjg  p|iangc,  the  naoa^fs  of  tba  ^^JJJf^ 
\^tUf  wer^  intrpdui^ed  into  tl)^  invoicf ^  a^ci  th^ 
iv)>n^8  of  j!f^al4  and  Warner  «triM^k  out. 

When  the  packfige  pf  cotton  prrlvad^  it  Wiui  witll 
the  original  address  to  ^feale  and  Warner.  No 
invoice  was  found  with  their  uddrea^  ;  but  the  in- 
vpica  Wfi8  made  oqt  in  the  nam^s  of  Birket  wA 
SefiQlefi^ld.  The  port^rp,  impgining  that  n  min^ 
take  had  Qccurred  an^pngst  the  ci^rka  at  ManchM^ 
ter,  in  putting  the  naroea  of  Jjirket  aqd  Sp/ufl^M 
in  the  invoice.  Instead  of  N^gle  end  Wfirn^,  4o» 
livered  it  to  the  lattep  on  the  24th  of  DecenAfr. 
J^i^^le  and  Warner  became  bankrupts ;  the  defwd"- 
^ntq  wpre  chosen  assignees,  an4  sold  the  gooda  on 
the  &th  9f  M^rch  fpHov^ing :  this  ^ctlpn  was  biWIgbt 
to  recover  the  value, 

Shepherd,  S.  Q.  ^nd  l^ark(^,  for  the  pIviintiRf, 
contended-^ I.  That  they  h»d  ^  clear  right  to  atop 
in  transitu  :  the  gooda  were  pn  their  tran^t  whM 
the  countermand  w«ua  given  to  the  o^rriefa;  that 
countermand^  followed  as  it  wa^s  with  an  actuid  at^ 
tempt  on  the  part  of  the  Pickfords  to  revest  tti^e 
pro^^erty  in  the  plaintifTs,  wi^  a  sufl&cient  re-poiaea^ 
sion  to  enable  them,  to  niiaintain  trover.  3%  The 
mialake  of  the  porter  in  d^i verity  th^  goedi 
could  not  defeat  the  right  which  thQ  plaifltiSs  Mi 
previously  exercised  t^  st^p  them*  If  (he  serwat  of 
4.  deK  veir  goo4a  to  JB.  by  miatfika^  wbicii  ar^  katendtti 
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trover. 

LiTT 

and  Aoother 

^'  Besty  Serjeant,  contra. — The  goods  came  to  the 

tod  Others,  possession  of  the  vendee  by  a  regular  transit.  The 
right  of  stoppage  in  transitu  is  an  equitable  right; 
but  it  cannot  countervail  a  legal  possession.  If  the 
servant  of  Pickforda  have  made  a  mistake,  the 
plaintiffs  have  their  remedy  against  Pickfards. 

GiBBs,  C.  J. — The  law,  with  regard  to  stoppage 
in  transitu,  has  undergone  several  alterations  at 
different  periods.  It  has  never  been  doubted  but 
that  the  goods  vested  in  the  vendee,  as  soon  as 
they  left  the  original  owner's  possession :  but  it 
has  always  been  equally  certain,  Ihat  the  owner 
might  retake  his  goods,  on  their  passage,  by  any 
means  short  of  felony,  if  he  had  subsequent 
grounds  for  believing  that  the  purchaser  would  not 
perform  his  part  of  the  contract  by  payijng  for 
them.  The  consequence  of  this  conflicting  doc- 
trine was,  that  the  property  was  left  to  depend 
upon  the  discretion  of  the  carrier;  and  it  thus 
gave  rise  to  a  great  deal  of  fraud  and  violence. 
In  process  of  lime,  a  principle  of  greater  equity 
wab  adopted  ;  and  the  carrier  himself  became 
liable,  whenever  his  conduct  appeared  to  be  that 
of  a  wrong  doer.  But  there  is  nothing  in  this 
case  which  fixes  Messrs.  Pickford  and  Co.  with 
ahy  thing  but  an  unavoidable  mistake.  Under 
these  circumstances^  I  think,  the  plaintiffs  have 
been  sufficiently  in  time  in  revoking  their  first 
orders  :  they  must,  therefore,  recover,  from  the 
assignees  of  the  bankrupt  such  portion  of  the 
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goods  as  remained  undisposed  of  after  the  commis-       i8i6. 
sion  of   bankrupt.      But  as   the  counsel  for  the  ^^«^^V^^ 
defendants  seem  to  entertain  doubts  upon  my  in-  ^^^  Aether 
terpretation  of  the  law  upon  this  subject^  I  have         v. 
no  objection  to  the  point  being  brought  before  the  j^^d^  othw^ 
the  Court  upon  motion. 


Solicitor  General  and  Parke,  for  plaintiffs. 
Best,  Serjeant,  and  Comyn,  for  the  defendants. 


This  case  was  moYed  in  the 
eosaing  tenn,  and  a  rule  to 
shew  cause  was  granted,  &c. 
But,  npon  hearing  the  plain- 
tiffs' counsel,  the  Court  dis- 
charged the  rule,  and  unani- 
mously   adopted  the  opinion 


given  by  the  Lord  Chief  Jus- 
tice at  the  trial. 

For  cases  on  the  right  of 
stoppage  in  tramltuj  see  Wi» 
thers  T.  Lyiy  ante,  p.  18.  and 
Craven  y.  Ryder j  ante,  p.  10# 
to  105. 
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CU»»«r  aiMi>  Ot-hen  v.  HjotDMii  and  Otben. 


A^in  Lm-  fYlHIS  was  an  action  by  the  holder  of  two  bills 
^Dt*i!f  £.*'"'  -L  ^  ttahtbigH  agiiinst  l%«  dereridbnis'  asr  in- 
rii^u'LM  dowers,  drawn  15th  of  May  1816,  by  De  Frdnca 
commiMion     and*Cb.,  fottttf'defertddnfli'ol'dfer;  nMti^Chi^md 

npofn  their 

general  busi-  Co.  of  Lisbofi,  at  thirty  dayA'  sight  The  bilk 
u'requei?^.  werc  indorserf  by  defendants  to  plaintifis. 

to  remit  them 
a  billon  Porfv- 

Jj^^^^^JJ^'j  ^-  The  plainbiffb  ymwe  nvercbants  at  Fmri»;  and  the* 
4oe8,  u><i  i":  d«f(Mdantli  acted' aoB  MiVir  general'  a^nte  iti  ZtMldMf. 
fndm<^ent  ^  Iti'JIdRry  )8f5,  tRe  pldritlttfiii  i«qa(est^d't3ie  dbfiiftdatil^ 
5ol3?fi^t?^^^^^^  ^  rtilirtftttelti  FdOOX.  on  Porrugai;  at  seventy-two 
u^^l^cbiii,  ^^y*-  ^^^^  defendants,  in  compliaDce  with  thig 
b"rou  ht*^^"  request,  remitted  the  bills  by  post.  At  that  time 
Minstbim  by  the  house  of  De  Franca  and  Co.,  the  drawers,  was 
s.ifabiiiis  in  great  credit,  and  continued  solvent  until  the 
^^tHiwy*"*  middle  <^f  J^Jf-  The  bills  were  immediately  put 
fb^L^ere  is  ^^^  circulation  by  the  French  house ;  and  it  ap- 
no  fised  time   pearcd  that  thev  had  been  in  nefi^ociation   on  va- 

when  it  shall      \  _   f  in.       ,    ^       .  ,  , 

berresentedto  rious  parts  Of  the  Continent.  Ihe  defendants  heard 
and  it  mTy  be  uo  morc  of  the  biUs  Until  the  12th  of  October, 
l5HM?rjn  when  a  letter  was  written  by  the  plaintiffs  to  the 
by  the  holder   defendants,  informing  them   that  Gould  and  Co, 

witnout  a  pre-  ^  ^ 

Tioos  presentr  had  refused  to  accept  them,  and  demanding  pay- 
3.  'stmbu,    ment  of  the  defendants.     It  was  in  evidence  that 
^nt'm^r^t-  the  defendants  acted  as  agents  for  the  plaintiffs,  for 
b^lSSlS*^^  a  small  commission,  and  not  upon  a  del  credere. 

a  reasonably 
time* 

Ijcns,  Serjeant,  for  the  defendants. — There  are 
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two  objections  to  thh  action :  the  defendants  oeterf       wtff* 
as  agents  to  tlie  plaintiffs.      They  indorsed    the    ^^^^I^^^^^W 
bills  for  the  purpose  of  remitting;  them,  ftitd'  not   aai-fkhmw 
with  a  riew  of  bMomimr  rCHponsibK*.     Undlwibt-  ©. 

ediy  the  mdorsement  wa«  gfenerrf:  Bot*  the  ^i^^*-  an*  ©^wi 
tion  of  the  parties  may  be  explained  by  evidfence ; 
and  it  was  apparent  in  this  case,  thaif  they  did'  Mf 
mean  to  guarantee  the  bills^  but  merely  to  discharge 
the  duty  of  an  agent 

9.  The  plaintiffs  have  bean  gnifty  of  totches. 
The  bills  were  payable  at  thirty  dkyer^  fright  IP 
they  bad' been  sent  to  CrOtiM  and  Ga.  witft  dive*  d^ 
ligence^  and  he  had  refused- to  accept^  upon-  netiee* 
of  the  dishonour'  tor  the-  defendiints>  they  m%fat 
have  recovered'  against  the- house*  of  De*  fSrmnem 
and  Cb.,  which  conthrued  solvent  more^  than*  two* 
months  from  thedkte  of  the*  biffs*:  but,  insteBdl  off 
transmitting  the  bilh  in  the  ordinary  way  to  Lishm^ 
they  are  sent  intty  general  ciimflition'^  atrA  the*  db^ 
fendants  hear  nothing  of  the  transaction  till  five 
months  after  their  indorsement. 

Best,  Serjeant,  for  the  plbintiffb.— The.  defend- 
ants have  not  restricted  their  liability  by  any  special 
indorsement ;  they  have  become  parties  to  the  billa 
without  any  qualification,  and  are  therefore  liable 
upon  them.  With  respect. to  IheLsecondxibjeciion^aa. 
the  bills  are  payable  at  so  many  days  after  sight, 
there  is  no  time  within  which  the  holder  could  be 
limited  to.  present,  them  for  accaptance. 

6iBB»^  C.  J.-"-»Withirespeot  tor  the  flrsto  objee^- 
tion,  r  think  it*  is- no  defence  to  the  actieti;    The* 
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Goupy 
and  Othen 

Uarcen 
aud  Others. 


defendanU  have  indorsed  without  any  qualification. 
The  question  of  agency  does  not  fairly  arise  in 
this  transaction.  If  the  plaintiffs  had  considered 
the  defendants  to  be  acting  as  agents  ;  still  when 
they  read  their  names  upon  these  bills  as  indorsers, 
they  had  a  right  to  consider  that'  they  intended  to 
make  themselves  liable  as  principals. 


As  to  the  second  objection^  the  distinction  is 
between  bills  payable  at  a  certain  number  of  days 
after  date^  and  bills  payable  at  a  Certain  number 
of  days  after  sight.  In  the  former^  the  holder  is 
bound  to  use  all  due  dilig^nce^  and  to  present  such 
bill  at  its  maturity  :  but^  in  the  latter  case,  he  has 
a  right  to  put  the  bill  into  circulation  before  he 
presents  it;  and  then  of  course  it  is  uncertain  when 
it  will  be  presented  to  the  drawee.  It  is  to  the 
prejudice  of  the  holder  if  he  delays  to  do  it ;  he 
loses  his  money  and  his  interest.  There  are  dicta 
that  it  ought  to  be  done  in  a  reasonable  time. 

Verdict  for  plaintiffs. 

Best,  Serjeant^  and  Campbell,  for  plaintiffs. 

Lens  and  .  Vaughan,  serjeants^  and  Marn/att, 
for  defendants. 


In  the  ensuing  term,  Bestj 
Serjeant,  moYcd  for  a  rule  to 
shew  cause,  why  there  should 
not  be  a  new  trial.  The  Court 
refused  the  rule,  adding,  that 
they  entirely  concurred  in  the 


opinion  of  the  Lord  Chief  Jus- 
tice. 

The  purchaser  of  a  foreign 
bill  of  exchange,  payable  at  a 
certain  time  after  sight,  which 
is  publicly  offered  for  negocia- 


TRINirr  tERM,  «6  GEOllGE  in. 


34^ 


tion,  is  not  boaad  to  send  it 
by  the  earliest  opportunity  to 
the  place  of  its  destination. 
Muikman t.  D' Eguinoj'lH.  B. 
565;  and  see  Darby  shire  y. 
Parker^  6  East  S.  There  is 
no  fixed  time  when  a  bill 
drawn  payable  at  sight,  or  a 
certain  time  after,  shall  be 
presented  to  the  drawee :  bat 
it  must  be  presented  within  a 
reoionable  time ;  and  what  is 
ft  reasonable  time  is  a  question 


for  the  jury  to  decide  on  the 
circumstances  of  the  case.  2 
H.  B.  565.  But  tembky  if  the 
holder  of  a  bill,  so  payable, 
neither  presents  it,r  nor  puts  it- 
in  circulation^  he  is  guilty  of 
lachetj  and  cannot  recoTer 
upon  it.  Ibid.  567.  In  thm 
French  ordinances  of  1675,  in 
PoitkihwaiU  and  MaritUy  it  is 
said,  ^'  that  a  bill ,  payable  at 
sight,  or  at  wiliy  is  the  same 
thing." 


1«16. 


GOUPY 

and  Others 

Harden 
and  Others. 


Vol.  I. 
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GCRALDES 

DONISON. 


the  total  wants  any  thing  of 
the  amouDt  of  weight  agreed 
for  in  the  contract,  the  mer- 
chant ii  not  conclnded  bj  the 
tfflfe,  as  it  were,  of  the  foreign 
weight ;  but  may  demand  what 
is  deficient  of  his  eqaifalent  io 
English  weight.  It  is  unneces- 


sary to  adduce  any  authority, 
and  still  less  to  assign  any  rea- 
son, for  a  rule  founded  on  such 
manifest  justice.  The  mer- 
chant stipulates  for  a  weight 
certain,  no  matter  by  what 
denomination ;  and  he  is  not  to 
hare  less  than  his  contract. 
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Hedbergh  and  Another  v.  Pearson. 

THIS  was  an  action  on  a  policy  of  insurance  .  Sugars  tre 
*  '^  insured,  free  of 

upon  sugars  :  the  vovaffe  was  from  Gotten-  particular 

,  ,«,■*,,.  1.         average.    The 

burgh  to  Stralsund.     As  the  ship  was  proceeding  whole  cargo, 
on  her  voyage,  she  struck  upon  a  sunken  rock,  STwheads, 
and  sprang  a  leak.     She  had  several  hogsheads  of  JJ^^^by'sVa 
sugar  on  board;  but,  with  the  exception  of  the  water,  that  the 
amount  of  a  single  hogshead  (composed  of  parts  of  what  is  safe 
several,  in  each  of  which  a  small  portion  was  un-  maged,  as  coi- 
damaged,)  her  whole  cargo  was  destroyed  by  sea-  Jhe'wvcn? 
water.      The  policy  was  warranted  free  of  par-  dofJn^t^eJ. 
ticular  averafire,  and  the  plaintiffs  claimed  a  total  ceedoneen. 

1  rrii  *u  •    *     •      ♦u  tire  hogshead. 

loss.     There  were  some  other  points  m  the  cause  la  an  action 
relative  to  the  ship's  delay,  and  her  omission  to  SerJ^terfora 
sail  with  convoy ;  but  they  were  not  material.  ^^^  '^fat  the 

memorandum 

Best,  Serjeant,  for  the  defendant,  contended,  that  ^^^^r^inL 
this  was  not  a  total  loss.  The  underwriters  have  ^oteSS^iiim 
guarded  themselves,  by  the  terms  of  the  policy,  from  ??™*"'^*' 


particular  average.  It  is  neither  a  total  loss  as  re- 
spects the  whole  cargo,  nor  as  respects  any  part. 
Every  hogshead  of  sugar  had  some  portion,  how- 
ever small,  remaining  undamaged.  It  was  well 
known  that  corn,  fish,  and  sugar,  were  seldom 
insured  without  exemptions  of  this  kind. 

Lens,  Serjeant,  contra.  It  is  so  near  a  total  loss, 
that,  in  the  understanding  of  merchants,  it  must  be 
deemed  one,  though  the  whole  cargo  be  not  lite- 
rally  lost.     Besides,  there  may  be  a  total  loss  of  a 


bility. 
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1816.  part;  and  one  hogshead  saved  out  of  fifly-four 
^■^V^^  eannot  be  called  an  average  loss.  He  cited  Davy 
^ZZs  V.  MUford,  15  East  559. 

Peaksox^  Gibbs,  C,  J.  This  is  a  nice  point.  I  am  in- 
clined to  think  it  an  average  loss^  and  that  the  de- 
fendant is  not  responsible.  The  principle  upon 
which  this  memorandum  is  introduced  into  policies 
is^  from  the  peculiar  nature  of  the  commodity^ 
v^hich  is  liable  to  damage  from  a  small  admixture 
of  sea-water.  The  underwriters^  therefore^  meant 
to  guard  themselves  from  every  risk  short  of  a  total 
destruction  of  the  subject  of  insurance.  The  case 
cited  was  an  insurance  on  flax.  The  Court  of 
King's  Bench^  in  that  case^  thought  that  the  as- 
sured had  a  right  to  recover  for  that  part  of  the 
flax  which  was  totally  lost;  but  not  for  the  rest 
which  was  saved  in  specie^  though  deteriorated. 
The  subject  was  capable  of  division^  and  they 
construed  the  policy  divise.  But  the  cases  do 
not  resemble  each  other.  Some  of  the  bales  of 
flax  were  actually  lost ;  some  only  damaged.  Here 
every  hogshead  contains  some  portion  of  sugar; 
and  I  cannot  distinguish,  between  a  small  part  or  a 
large  part  being  saved^  if  the  loss  be  occasioned  by 
that  very  species  of  deterioration^  which  it  was  the 
object  of  the  underwriters  to  protect  themselves 
from,  by  this  memorandum.  I  should  wish  to 
have  the  point  discussed,  and  will  reserve  it. 

The  Jury,  notwithstanding,  found  a  verdict  for 
the  defendant,  stating  that  it  was  their  unanimous 
opinion,  that  it.  was  an  average  loss. only.;  and  that 
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the  words  in  the  policy  guarded  the  underwriter      JlBiji« 

from  liability.  ^^"^^^^ 

Hedbergh 
and  Another 
Lens,  Serjeant,  and  Campbell,  for  the  plaintiffs.  v. 


Best,  Serjeant,  and 


',  for  the  d^efendaii^. 


Tn  ()avif  Y.  Milfordj  the 
Cbttrt  of  King^s  Bench  thbnght, 
tha<  the  pblicy  nifght  be  con- 
strued dhist ;  that  is,  that  as 
to  the  part  of  the  flax  which 
uras  not  saved  from  the  wreck, 
there  was  a  total  loss,  and  as 
to  that  which  was  saved,  but 
dahiag^d,  it  was  a  partial  loss. 

But  where  there  Was  an 
insurance  on  goods  in  a  ship, 
by  name,  until  the  same  should 
be  discharged  and  landed,  in 
which  was  the  following  me- 
morandum, ncr,  free  df  p(ir» 
Ocular  aoerage^  and  the  ship 
with  rice  and  other  ^bods  ar- 
rived within  the  limits  of  the 
port,  but  before  she  could  lie 


brought  to  hier  m6oriiigs,or  be  at 
all  ubl'oaded,  rail  figrouna,  and' 
Wab  ^Irreck^,  tkd  thK  wKotb 
cargo  was  greatly  damaged,  anil 
was  taken  out  of  h^r  in  a  craft, 
and  carried  to  the  consignees 
and  sold ;  and  produced,  upon 
the  wliole,  little  more  thaii 
sufficilnit  to  pay*  frei^rftt  ^nd' 
salvage,  but  the  ric^  did  n6t 
yield  sufficient  to  pay  tie 
freight :  Held,  that  this  was  a 
case  of  particular  ayerage  only; 
and,  therefore,  ais  to  this  rldsl, 
the  lifadfeiHrriter  #as  exeni[Hed 
by  the  warranty.  Ghrmie  r. 
The  London  Assurance  Com* 
panji/j  2  Maule  and  Selw.  371. 
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BuNN  and  Another  v.  M arrham  and  Wife. 


To  make  a  f  ■  l^IS  was  an  action  of  trover. — Sir  Jervoisc 
dLaionJnu  JL  Clifton  had  two  natural  children^  one  of 
ATot  which  was  the  present  plaintiff.  He  died  in  Sep- 
neceMitf"aiid  '^^^  1815,  having  Very  liberally  provided  for 
asytnboUcai     them  bv  his  last  will.     The  present  action  was 

delivery  is  not  _  ."^^  ii.«  i.«. 

rafficient  brought  to  rccovcr  some  bank  notes,  &c.  which  the 
where  ^j^on-  plaintiffs  claimed  of  the  defendant,  a  daughter  and 
lelf  d^g*"'  legatee  of  Sir  Jervoise,  as  a  donatio  causa  mortis. 
takes  certain    The  circumstances  were  these : — Several  months 

property  out  of  ,  •  •       i        ■      o»       t 

an  iron  chest,  previous  to  his  death.  Sir  Jervoise  was  in  a  bad 
uaiBMofpiain.  State  of  health.  On  the  24th  of  March,  being 
ciJ^dTpe"c^n.  confined  to  his  bed,  he  desired  his  natural  son  to 
diriSfittobe  ^^^  *^  ^^y^  ^^  *"  ^^^^  chest,  which  were  in  the 
ti^*°if"**^"  drawer  of  a  table  in  his  bed-room;  and  to  fetch 
should  have  somc  moucy  which  was  there  in  a  tin  box,  and  a 
ufK^nOeath;  parcel  of  onc  pound  notes.  .  Being  brought  to  his 
togiu^encrib'.  bed-side,  he  counted  them  over ;  the  money  and 
wilhTeir^''^*  notes  altogether  amounted  to  3,830/.  He  then  de- 
names,  returns  gired  the  voung  man  to  separate  them  from  the 

It  to  the  chest,        ,  i      i  i         .         ,  .        . 

and  keeps  the    other    valuablcs   in   the  tin   box ;     to  put    them 

keys  in  his  own    .  .  i     ^v  i  ^        i.        . 

possession,  m  somc  paper;  to  seal  them  up;  and  to  direct 
llSr^SS^d*?  them  for  his  mother  and  sister,  in  the  names  of 
{j^'^JJ' ^^lauuffs  ''  ^^^  ^"^  ^^^^  Clifton.''  This  was  done  in  the 
themselves,  or  prescuce  of  Sir  JerTowe;  and  he  char£ced  bis  son 

to  trustees  for     *  .  ...  i^i.  ,. 

them:  Held,  to  scc  them  delivered  to  his  mother  and  sister 
?r*V«?gn*a^^'  after  his  death,  which  he  believed  to  be  near  at 
ty!^'Z^"  hand.     The  parcel,  thus  sealed,  was  then  taken 

S2iM^rfoiSS  ^^^^  *^  *^^  ^^^^  ^^^^^  ^"^  locked  up,  together  with 
moiiUctnu^     othcr  papers,  and  the  keys  returned  to  Sir  Jervoise 
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Clijlon,    who  desired  them  first  to  be  sealed  up^.       1816. 
and  then  to  be  replaced  in  his  drawer.     Mrs.  and    ^^T^^^^^ 
Miss  Clijton  were  not  at  this  time  in  the  house ;  ^nd  Another 
but  Sir  Jervoise  frequently  said,  that  ''the  money  «>• 

in  the  iron  chest"  was  meant  for  them  ;  and,  upon  and^ifc! 
their  arrival  at  Clifton  Hall,  he  told  them  what  be 
had  done.  There  was  a  good  deal  of  evidence 
to  shew  that,  during  the  interval  between  this  oc- 
currence and  the  death  of  Sir  Jervoise,  the  keys 
were  frequently  in  the  possession  of  Mrs.  Clifton. 
But  no  actual  delivery  w^s  made,  either  to  the 
young  lady  or  to  her  mother,  nor  to  any  other  per- 
son, of  the  parcels  superscribed  for  them ;  and  Sir 
Jervoise,  except  upon  some  incidental  occasions, 
always  kept  the  keys  till  the  day  of  his  death ;  pre- 
vious to  which  he  directed  them  to  be  given  to  his 
executors.  By  a  will,  bearing  date  May  1814,  Sir 
Jervoise  left  Mrs.  Markham,  the  defendant's  wife, 
and  his  legitimate  daughter,  ''  all  the  cash,  bank 
notes,  India  bonds,  &c.  which  should  be  found  in 
his  possession  at  Clifton  Hall,  or  wheresoever  he 
should  happen  to  die."  He  likewise  gave  to  Mrs. 
Clijlon,  alias  Bunn,  6,000/. ;  to  his  natural  sou 
10,000/. ;  and  to  his  natural  daughter  2,000/.  It 
appeared  likewise,  that  upon  the  day  of  the  gift 
in  question,  and  subsequent  to  it,  he  had  added 
a  codicil  to  his  will,  by  which  he  further  provided 
for  Mrs.  and  Miss  Clifton,  expressing  himself  in  one 
clause  to  this  effect :  ''  and  I  hereby  ratify  and 
confifm  my  will  in  all  things." 

,  Shepherd,  S.  G.  for  the  defendants,  contended, 
that,  confining  himself  to  one  i)ointonly,  the  plain- 
tiffs were  not  entitled  to  recover.     1.  Upon  prin-; 
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Igl8.^  cJpfe*  of  kw  thi^  y^M  hot  a  good  dMdtio  c&usd 
^•^^^^^^^  mottis.  DeHvei*y,  in  all  cases*  necessary  to  perfect 
aM  Ahotli^  ^  ^%  w&s  mWe  emphatically  called  fbr  in  a  dOM- 
^-  tibtt  bf  this  kind.  Tfhe  mere  setting  ajyarta  papei'j 
atid^Wi^.  ^^  directing  it^  totlld  riot  operate  as  a  tiHirisfei*. 
Niftither  was  theri^  itt  tMs  case  a*  cdristi^iictivc  deli- 
very of  the  money  and  noti^s.  The  keys',  tM 
syttibol  of  possession,  r^airied  in  i)^e  custody  6^ 
Sir  Jertxnse  up  to  the  timcf  df  his  death'.  Thifer  spe- 
cific j^rop^rty,  in  the  words  df  thc^  Will-  of  ifift^ 
18*4;  was  beqtieMhed  fe  Mrs.  MdrkhWrh\  2-  Aftiftr 
thcf  donation  Sir  Jervoise  makes  a  codicil  to  his 
will,  by  which  he  further  p!*otid€id  for  Mrs.  arid 
M isis  Cliftori.  This  subsequent  provisiori-  mighF  b^ 
considered  as  a  substitiitiori  for  the  bank  notes  ^rid 
lAdn^  in  the  iron  chest.  Had  he  died'  b^foM  h« 
hfiid  been  able  to  make  this  codicil,  the  reasdri  in 
favour  of  the  doriatidn  might  have  been  firtr^ongeV; 
bttthe  lives  to  make  neW  codicils,  and  td  bestow 
n^Sv  legkeies,  arid  makes  no  mention  of  thcf  money 
attd  the  notes  iri  his  will. 

jBe6t,  seijeant,  contra. — This  is  a  gdod  dMatio 
cdusd  Thortis.  It  is  true  thuta  parol  gift,  without 
sdWfe  act  of  delivelry.  Will  not  alter  the  property  ; 
bttttfae  law  looks  rather  td  the  intention  of  the 
dbntA^  than  to  the  formality  of  circumstances. 
Stipposing^  delivery  to  be  necessary  in  all  cases,  a 
virt4ial  delivery  would  suffice.  An  actual  delivery 
of  the  thing  itself  could  not  be  necessary,  because 
some  things  are  not  capable  of  transfer,  ex  manu 
mrHahum.  But,  in  the  present  case,  there  was  a 
drfirery^  in  substance,  by  Sir  Jervoise  to  his  sdri, 
as^tiHistetf  for  his  Hiother.    The  keys,  indeed;  rt- 
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mained  in  S'rr  Jerveise'H  general  custody^  becflone  IBW* 

he  had  other  property  in  the  iron  chest ;  but  the  ^*^^*^'^^ 

direction  on  the  papers^  and  the  setting  of  tbenf  andrAnotbtor 

apart^  coupled  with  the  otiier  circamstanoeB  of  the  ^* 

case^  were  equivalent  to    an   executed  transfer.  andWlfau 
He  relied  on  Smith  v.  Smith,  2!  Strange  956(,  m 
which  a  mixed  possession  was  deemed  sufficient. 

GiBBs,  C.  J.— Pew  easeir  have  occurred  up€t» 

this  subject  in  courts  of  common  law.  Whenttey 
present  themselves^  we  must  canvass  them  upon 
those  principles  which  obtain  respecting  them  in 
the  courts  of  equity,  where  they  have  often  be^tt 
discussed.  Whatever  might  be  the  intention  df 
Sir  Jervoise  Clifton,  I  cannot  think  that  he  has 
given  the  plaintiffs  a  legal  title  to  this  property. 
Can  we  call  this  a  donatio  causa  m^ortis  ?  To  con- 
stitute a  title  of  thi^kind,  which  this  is,  or  nothing, 
the  donor  must  not  only  give,  but  deliver;  and  that 
delivery  must  be  actual,  where  the  subject  matter 
of  the  gift,  as  in  the  present  case,  is  capable  of 
actual  transfer.  A  symbolical  delivery  will  not  do. 
This  was  so  determined  by  Ijord^  Hardwicke'  in 
Shargold  v.  Shargold,  2  Vesey  431.  A  defitery 
of  receipts  for  South  Sea  Annuities,  in  the  donor's 
last  illness,  and  expressly  in  contemplation  of  deaths 
was  held  by  that  learned  Judge,  and  higher  autho- 
rity cannot  be  cited,  not  to  be  a  good  donatio 
mortis  cansi.  But  even  the  symbol  of  possession 
does  not,  in  this  case,  pass  to  the  donees,  or  to 
any  one  in  trust  for  them.  The  keys  of  the  iron 
chest,  and  the  property  therein  deposited,  remain* 
with  the  testator  up  to  t^e  time  of  his  death.  He 
had  frequentopportunities  after  the    time  of  ttife* 
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1816.  alleged  donation^  to  perfect  the  gift  to  the  plaintiffs. 
"'^^^^''^^  He  does  not.  He  dies,  with  the  property,  and  the 
and  Another  syn^^ol  of  the  property,  both  in  his  possession.  I 
cannot,  upon  legal  principles,  call  this  a  good  do- 
natio causa  mortis.  But  it  is  fit  that  my  opinion 
should  be  reviewed. 


Markham 
and  Wife. 


The  Jury  found  a  verdict  for  the  plaintiffs,  sub- 
ject to  the  question  of  law,  whether  it  was  a  good 
donatio  causa  mortis. 

Best,  Vaughan,  and  Btossettj  Serjeants,  and 
Richardson,  for  the  plaintiffs. 

Shepherd,  S.  G.  Lens,  serjeant,  Harrison,  and 
Copley,  Serjeant,  for  the  defendants. 


In  the  next  term  this  case 
was  fully  discussed,  upon  a 
rule  to  shew  cause  why  a  non- 
suit should  not  be  entered. 
The  Court  of  Common  Pleat 
unanimously  approTed  of  the 
opinion  of  the  Lord  Chief  Jus- 
tice, as  expressed  at  the  trial ; 
and  directed  a  nonsuit  to  be 
entered. 


Questions  upon  a  donatio 
mortis  caus&  have  seldom  arisen 
in  the  trial  of  an  action  at 
common  law.  It  is  thought 
proper,  however,  to  make  some 
additional  observations  to  the 
note  upon  the  case  of  Spratky 


V.  Wilson^  Btqn'a^  p*  10,  in 
Hhich  some  points  of  this 
branch  of  law  were  canvassed  ; 
and  more  particularly  with  a 
view  to  define  the  jurisdiction 
under  which  our  courts  may  be 
considered  as  having  power  to 
lake  cognizance  of  this  ques- 
tion. 

Before  we  enter  upon  the 
question  of  jurisdiction,  it  may 
be  proper  to  add  a  word  or 
two  upon  the  nature  of  the 
donaiio  mortis  causi,  the  prin- 
ciples of  which  are  wholltf  de- 
rived from  the  Roman  civil 
law.  The  more  ancient  Ro- 
man expounders  of   the  lav 
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bad  great  differences  of  opi- 
nion ;  but  such  differences  are 
to  be  considered  as  settled  by 
the  text  in  the  Institutes. — 
Mortis  causA  donaiiones  ad  ex- 
emplum  legatorum  redacta  sunt 
per  omnia.  Inst.  lib.  2.  t.  7. 
Mortis  causA^  &c.  Vinnius  in 
his  Commentary  upon  this  law 
says,  cceterum  non  simpUcUer 
tt  per  omnia,  sed  xara  r*,  et 
maxime  ratione  effedorum. — 
The  following  are  the  distinc- 
tions : 

1.  That  the  donatio  mortis 
causA  is  absolute  by  the  death 
of  the  donor,  without  revoca- 
tion; whereas  the  legatary 
interest  tests  by  the  accept- 
ance of  the  heeres  serous. 

2.  That  deliTery  to,  and  ac- 
ceptance by,  the  donee  are 
absolutely  necessary ;  and 
when  the  subject  of  gift  is  ac- 
tually delirered  and  accepted, 
a  dominion  in  the  thing  passes 
to  the  donee,  enabling  him  to 
dispose  of  it  in  the  mean  time. 
Dig.  39.  tit.  6. 1. 14.  &  1.39. 

These  two  principles  seem 
to  be  the  grounds  which  ex-* 
elude  our  spiritual  courts  of 
jurisdiction,  which  has  been 
decided  in  Thompson  t.  Batt^y 
Strange,  Rep.  777,  upon  a  mo- 
tion for  a  prohibition,  when  it 
was  said,  the  question  may  be 
tried  in  an  action  of  trover. 
How  an  action  at  law  can  arise 
where  this  question  is  directly 


in  issue,  may  be  collected  by         1S15. 
the  authorities  cited  in  Viner's    >^^V^^ 
Abridgment,  lit.  Gift;  in  the        Bunn 
cases  of  gift  absolute,  and,  by  a°^  Another 
analogy,  In  cases  of  gift  sub    1^^^^^^^ 
modo.  An  instance  is  there  cited     |^  Wife, 
of  the  case  of  the  gift  of  a  jewel, 
in  expectation  of  marriage,  and 
an  action  to  recover  it  iipoa 
failure  of  the  marriage  takiqg 
effect.  And  leaving  out  of  view 
the  technicality  of  the  Roman 
civil   law,  and  adopting  only 
the  principle  that  the  property 
vests  In  the  donee,  but  is  ca- 
pable of  being  revested  in  the 
donor  at  his  will,  the  techni- 
cal principles  of  our  common 
law  actions  may  suffice  to  de- 
cide   questions    of     property 
arising    upon  a   gift   in  con- 
templation of  death. 

It  is  a  remarkable  circum- 
stance that  our  Law  and  Equi- 
ty Reports  are  silent  upon  the 
subject  of  donatio  mortis  causA 
until  the  case  of  Jones  v.  Selby^ 
in  1710.  Since  that  time  there 
has  been  a  series  of  decisions 
in  the  Courts  of  Equity,  turn- 
ing upon  some  very  nice  dis- 
tinctions. The  principal  cases 
are  referred  to ;  and  the  reasons 
upon   which    they    were  ad-  ^. 

judged  are  examined,  in  the 
note  to  Sprailey  v.  Wilson^ 
ante,  11,  12.  Wood,  in  his 
Institutes  of  the  Law  of  Eng- 
land, does  not  point  out  any 
trace  of  this  question  having 


m 


CASES  AT  NISI  PRIUS,  C.  P. 


1^16. 


arisen  io  our  Courts    in  his 
timc^  ulthough  he  muat  have 
Bywy        been  well   aware  of  it  as  a 
^  Al>oth«r  bnoeh  of  the  cfaril  law.  Swio- 

fJidWjfe-  ^^y  ^^•t  ^®  ^^^  berrowed 
frpm  the  Qigest,  with  an  opi- 
pion  how  this  gift  is  restrained 
by  the  stat.  of  E^iz.  against 
fnmdulent  conTeyances.  Bnt 
if  we  are  to  adhere  strictly  to 
the  mles  of  the  Roman  civil 
}aw9  it  is  unnecessary  to  re- 
sort to  the  aid  of  the  statute  of 
EUz^  fpr  this  principle;  for 
thftt  laW)  founded  as  it  is  upon 
the  most  admirable  equity, 
voold  not  allow  deoatioji3  of 


this  description  to  defeat  the 
just  claims  of  creditors  against 
the  general  property  of  the  de- 
ceaaed  donor.  Dig.  39.  tit.  6. 
1. 17.  But  there  is  nothing  to 
shew  how  this  branch  of  our  law 
was  acted  upon  by-our  Courts  in 
his  time.  The  commencement 
of  thse  cases  upon  this  head 
seems  to  have  been  the  effect 
of  that  part  of  the  statute  of 
frauds  which  relates  to  nun* 
cupatife  wills;  they  appear  to 
be  a  struggle  to  support,  in 
courts  of  equity,  daims  which, 
but  for  the  statute  of  frauds, 
would  have  been  hroiight  for- 
waid  in  the  spiritual  courta. 
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Bennett  and  Another  v.  IVf  o^ta.  Dec  & 


THIS  vfss  an  gction  op  the  cape,  wbjch  W94    .'"'*i?«!r^ 
1    •      •«•  1  pilot  act  (^5* 

brou£:bt  by  the  plaiDtiffs.    whp  were    the  o.nLc.39.) 

c?u       u-       D  •      4*u     ^   ^     J      *     extends,  not 

ovvners  of  (he  sp^p  Rfinger,  against  tbje  4efeoi4^9t^  only  to  the  sea 
captain  of  a  J)rig  ca)Ied  the  Carvaltoo,  for  runQing  Sru,^Sc!?^bS 
foul  of  their  vessel  in  the  River  Thames.  %m]^ln 

accident  oc- 
cur by  the 

It  appeared  that  the  Ranger  took  a  pilot  oq  ranning  down 
boards  o^  Grqvesend,  tp  navigate  her  to  ber  rPQQf^  uffl  tmscl* 
ipgpear  Rotherhithe ;  that,  immjediately  aft^r  jt^e  uui^jgoil 
Carvaltoo  had  swung  to  ber  ^qchor,  the  d^n^r  ^^^^^^ 
qnt's  brig  turned  a  poiqt  of  the  River   Tk^m^,  fendant,  Uie 
openiqg  to   Limehome-rpachf    with   too  great  ^.  neratedfrom 
press  of  sail;  and  that  she  did  not  tqke  in  \^x  my^^ngdl- 
eails,  and  let  go  her  anchor,  with  sufficient  expe4»-  .rth^ty  hi* 
tion,  to  prevent  her  running  foul  of  the  JRangcr,  f^^^^^*^^^ 
which  she  struck  on  her  larboard  fore  chains,  doing  presenceofthe 

,111  .1,11         w  f   piJot-   But  the 

copsiderable  damage  to  ber  hull.  It  appeared,  captain  would 
however,  that  there  was  an  old  and  experienced  for Myrnii-  * 
pilot  on  board  the  Carvaltoo.  mo'fnJ'^^^ 

himself. 


Lens,  Serjeant,  for  the  defendant,  otyect^  ^)^f^ 
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^^s        thf   n:V!^nc  action  could  not  be  maintained ;  that 
^"^^  '^     ;hr  ^^xrtfuUoo  had  a  pilot  on  board  ;  that  the  au- 
^"^^^  y     iKrrTC]i  i*f  the   master  was  thereby  divested^  and 
>  ^       iir  ww»  not  responsible  where  he  had  no  controul. 
^»*<*^  -•      Hit  relied  on  the  52  Geo.  III.  c.  39.  s.  30.  ''  Pro- 
\(MJM  that  no  master  or  owner  of  any  ship  or  ves- 
sel shall  be  answerable  for  any  loss  or  damage ; 
nor  shall  any  owner  or  owners  of  any  ship  or  ves- 
sel, or  consignee  of  goods,  be  prevented  from  re- 
covering any  loss  or  damage  upon  any  contract  of 
insurance  of  the  same^  or  upon  any  other  contract 
relating  to  any  other  ship  or  vessel,  or  any  cargo 
on  board  of  the  same,  for  or  by  reason  or  means 
of  any  neglect,  default,  incompetency  or  incapa- 
city of  any  pilot  taken  on  board  of  any  such  ship 
or  vessel  under  or  in  pursuance  of  this  act." 

Best,  Serjeant,  contra. — I,  The  act  does  not 
extend  to  ships  in  the  River  Thames.  The  act 
was  intituled  "  An  act  for  the  more  eSectual  regu- 
lation of  pilots  and  pilotage  of  ships  and  vessels 
on  the  coast  of  England."  Now,  the  term  coast 
was  properly  confined  to  the  shores  of  the  sea.  Had 
rivers  been  intended,  would  not  the  act  have  used 
the  characteristic  word,  banks  ?  2.  That  the  sta- 
tute did  not  prevent  an  action  being  brought  against 
the  captain;  and  that,  at  any  rate,  to  exculpate 
the  captain,  it  should  be  shewn  that  the  accident 
arose  from  the  negligence  or  incapacity  of  the 
pilot. 

GiBBs,  C.  J.— Upon  referring  to  the  second  sec- 
tion of  the  act,  I  am  of  opinion  that  it  manifestly 
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lexlends  to  the  River  IfiameB.  In  this  case  it  im  im 
evidence  that  a  pilot  was  on  board,  by  which  the  ^- 
responsibility  of  the  captain  waa  dtreated ;  nnleas  and  Attoikar 
indeed  there  was  direct  proof  that  the  mischief 
was  immediately  impntabie  to  the  captain.  Thfe 
ship  and  management  of  the  ^hip  belonged,  pn 
tempore,  to  the  pilot ;  and  the  captain  cannot  be 
responsible  when  he  ceased  to  act ;  I  shall  there* 
fore  direct  a  nonsuit. 


Best,  segeant,  aiid  E.  Lawet,  for  plaintifTs. 
Lens  and  flaugkan,  Serjeants,  for  the  defendant. 


See  Boucher  t.  NoiJitromj 
i  Taunt.  568.  Nickoison  r. 
Mounsey,  16  East  384.  See 
likewise  CarrtUkers  y^  Sffde^ 
6oihmmy  4  Maule  and  Selw. 
77,  in  which  it  was  held,  that 
where  the  captain  o€  a  vessel 
took  on  board  a  pilot  bj  viKae 
of  the  LiYerpool  Pilot  Act 
(which  incorporated  the  ge- 
neral provisions  of  the  32d 
Geo.  III.  c.  39.)  and  a  loss 
happened,  occasioned  by  the 
oeglect  of  such  pilot  whilst 
the  ship  was  under  his  con- 
duct, the  assured  were  not  pre- 
vented from  recovering  an 
average  loss  upon  a  damage  by 
stranding. 

The  same  point  was  brought 

Vol.  I.  2 


before  the  Court  of  Exchequer 
in  Hilary  Ter■[^  1815,  in  the 
Jiiormejf  Genend  v.  Cofe,  and 
argued  by  the  Solicitor  General 
for  the  Crown^  and  Jog  for  the 
defendant:  no  judgment  hat 
hitherto  been  given  in  the  lat- 
ter case. 

In  Camaker4  v.  S^dMv- 
thmm^  the  judgment  of  tha 
Court  of  K.  B.  manifestly  ec- 
tends  to  a  case  In  the  same 
predicament  with  that  in  the 
teEt;  that  the  master  ihali 
not  be  answerable  for  the  act 
of  the  pilot  whom  he  dees  not 
appoint;  whom  he  is  bound 
by  law  to  receive  Into  his  ves- 
sel ;  and  who,  when  on  boaniy 
displaces    his    authority,  and 
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supersedes  kirn  in  the  tempo* 
rary  goTernmeut  of  the  ship. 
Bennett  It  would  be  in  the  highest  de- 
and  Another  gree  unreasonable  and  anjnst 
to  make  a  master  responsible 
where  he  had  no  controul.  It 
was  upon  this  principle  that 


1816. 


V. 
MOETA. 


the  decision  in  Nicholson  Y. 
Mowuejf^  supra  J  proceeded. 
But,  unquestionably,  the  cap- 
tain would  be  answerable  for 
any  individual  personal  mis* 
conduct,  in  himself  and  crew. 
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Head  and  Another  v.  Sewell.  ^'o^.  s. 

A  CTION  by  the  indorsee  of  a  bill  of  exchange  inantrtion 
-^^  against  the  acceptor;  drawn  by  one  Ander-  c^torVniMn 
son  on  the  defendant,  and  directed  to  him  at  So-  mVde^payabie 
mers'  Town,  and  accepted  by  the  defendant,  pay-  '5,*^*^ *  a"*"* 
able  at  Messrs.  Harrisons,  Pickett-street,  Temple-  mcmoVandam 

^  at  the  foot  of 

bar.  the  bill,  it  is 

not  necfsuary 
,  to  prove  a 

There  was  no  proof  of  a  presentment  at  the  Sr""d"Ii 
latter  place.  *^"^^  »*'*•*•••»  *^°' 

•  the  acceptor  is 

generally  and 

Best,  Serjeant,  objected,  upon  the  authority  of  TmJ!^   ^ 
the  case  of  Gammon  v.  Schmoll^  5  Taunt.  344. 

Vaughan,  serjeant,  contra,  contended,  that  it 
was  not  necessary  to  prove  a  demand  at  the  parti- 
cular place.  He  relied  upon  Fentons,  Goundty, 
13  East  459. 

GiBBs,  C.  J— After  thirty-five  years'  experience, 
in  which  I  have  never  known  this  objection  to  pre- 
vail, I  cannot  admit  the  necessity  of  this  proof. 
In  an  action  aj^ainst  the  acceptor,  where  the  bill 
is  accepted  '^  payable  at  a  particular  place/'  as  in 
the  present  case^  it  is  not  necessary  to  prove,  a 
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demand  at  Oiat  plaee.     He  i«  generally  and  uni:: 
versally  liable  upon  such  an  acceptance.     It  has 
and'Aoother  ^^^  often  80  determined.     I  know  there  are  con- 
V.         flicting  cases ;  but  I  shall  not  require  this  proof. 


SfWJELL. 


Vaughan^  serjeant^  for  the  plaintiffs. 
Beat,  Serjeant^  for  the  defendant 


C.  B. 
Rkhirds  t.  Lord  Miinngion. 

Thii  was  an  action  by  the 
indoriee  against  the  maker 
of  a  promissory  note.  The 
note  was  in  the  comnon  form ; 
bnt  In  the  margin,  and  under- 
aeath  the  name  of  tie  maker, 
was  written,  "  payable  at 
JBncce  and  Co.  V  Thedecla- 
ration  did  not  state  that  the 
bill  had  been  presented  at 
Bruce  and  Co.'s ;  and  no  e^i- 
dcnce  of  that  fact  was  tendered 
by  the  plaintiffs  connsel. 

FaugkMy  Serjeant,  fair  the 
defendant,  centeoded,  thai 
there  was  a  ?ariance  between 
the  iastnimentin  e¥idence,and 
the  instrnment  as  stated  in  the 
deelaration.  He  admitted  the 
Gmrt  of  Common  Fleas  had 
decided  diflerently  from  the 
King's  Bench ;  that  such  me- 
morandum, though  not  intro- 
duced in  the  body  of  the  bill, 
wu  ft  qialiiisd  indertiddng; 


that  it  was  part  of  the  con- 
tract, and  constituted  a  condi- 
tion precedent.  It  was  neces- 
sary, therefore,  to  aTor  it  in 
the  declaration  ;  and,  unless 
the  proof  was  dispensed  with 
by  the  act  of  the  defendant,  it 
became  ineumbent  upon  the 
plaintiff  to  prove  it.  He  relied 
on  Gammon  ?•  SchmaUj  5 
Taunt.  344. 

Lent^  serjt.  caniri. — Gam^ 
mon  ?.  Schmoll  was  an  action 
on  a  bill  of  exchange.  This  is  an 
action  on  a  promissory  note, 
in  which  the  words  *^  payable, 
Ac."  are  not  incorporated  in 
the  bill,  but  merely  introduced 
in  the  margin,  as  indicating 
the  place  of  application  for 
payment;  not  as  qualifying 
the  promise.  It  is  a  mere  di- 
rection for  the  convenience  of 
the  maker.  He  added,  that 
in  Price  t.  Mitchelt^  Easter 
Term  66  Ceo.  III.  4  Campb. 
200.  hb  Lordship  had  de- 
dded|  that  such  a  memoraa- 
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dam  was  do  part  of  the  pro- 
mise. 

GiBBs,-  C.  J. — ^The  words 
(<  payable  at  Brace  and  Go/s,'' 
are  not  introduced  in  the  body 
of  the  bill ;  they  are  only  in- 
serted in  the  margin.  It  is  a 
mere  memoraiidam,  not  coupled 
with,  nor  qualifying,  the  prc^ 
mise.  Ijook  at  this  instm- 
ment ;  and  the  promisory  note 
is  perfect  without  it.  I  say 
nothing  as  to  any  other  cas6« 
I  find  I  had  already  determin- 
ed this  point  in  Prke  r.  MU^ 
chell,  and  I  feel  disposed  to  pre* 
serve  my  own  consistency.  Ft 
would  be  difficult  to  say,  la 
most  cases,  that  what  is  law 
ss  rvgards  bills  of  exchange 
should  not  be  law  as  respects 
promissory  notes. 

Vaughany  seijeant,  againr 
urged  the  case  of  Gammon  ?• 
Schmoll^  and  pressed  his  Lord- 
ship  to  reserve  the  point. 

GiBBS,  C.  J. — I  am  only 
deciding  the  case  before  me; 
but  I  feel  too  clear  on  the  sub- 
ject to  reserve  the  point. 

Verdict  for  the  pUiiitiff. 

Ij^nsy  Serjeant,  and  ScoH,  for 
the  plaintiff. 

f^aughany  serjeant,  for  the 
defendant. 

Upon  this  point  the  deci- 
•ions  in  the  Courts  of  King's 
liench  and  Common  Pleas  are 
at    variance.      Both    Covrts^ 


however,  agree  in  this;  that         1B10. 
whereaparticular  place  of  pay*  V^^V^^/ 
ment  is  introduced  in  the  body        Hba» 
of  a  bill  of  exchange ;  or  where  and  Another 
a  promissory  note  is  made  pay-  ^* 

able  at  a  particular  phtCf  in  3*^*^^ 
the  express  terms  of  the  en* 
gagement,  and  not  by  way  of 
mere  memorandum  at  the  foot 
of  the  instrument;  tbat^  In 
9«ch  case,  the  WH  of  exchange^- 
ftnd  the  promissory  note  (whe« 
thtr  the  action  be  against  the 
maker  or  indorser  of  (he  one, 
or  the  drawer,  indorser,  or  ac« 
ceptoT  of  the  other,  J  must  be 
presented  at  ^uit  particular 
place,  and  a  demand  be  made 
tkerey  in  order  te  give  the 
holder  a  cause  of  action.  In 
ssch  case,  moreover,  as  re- 
spects a  promissory  note,  the 
presentment  and  demand  mast 
be  alleged  in  the  declaration. 

Bowes  V.  Howcy  in  erroTj  5 

Taunt.     30.      Sanderson    v. 

Bowesy  14  East  500.    Diek-^ 

enson  y.  Bowesj  16  East  110* 

Howe  V.  Bowesy  10  East  11^ 

Huffam  V.  FAlis,  3  Taunt.  31  d< 

Saunderson  v.  Judge^  2  H.  B. 

509. 

The  two  Courts  are  at  va- 
riance upon  this  point ;  where 

a  bill  of  exchange  is  made  pay- 
able at  a  particular  place,  by 

way  of  memorandum  ai  the 
fooi  of  the  notCy   such  place 

not  being  embodied  in  the  note* 

Ib  CaOaghan  ? .   ^M»  the 
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1810. 


V. 

Sewjexl. 


Coort  of  Common  Pleas  de- 
cided, that  Mbere  a  bill  was 
Head  accepted  payable  at  a  banker's, 
and  Another  it  must  be  presented  there  for 
payment ;  and  that  the  neglect 
to  to  pres(*nt  it,  was  equally  a 
discharge  to  the  acceptor  as  to 
the  drawer.  3  Taunt.  397, 
So,  in  Ambrose  ▼.  Hopwood^ 
1  Taunt.  61,  where  a  declara- 
tion alleged  a  bill  to  haye  been 
accepted  payable  at  the  house 
of  certain  persons  at  a  parti- 
cular place,  it  was  held,  upon 
special  demurrer,  necessary  to 
arer  that  the  bill  was  presented 
for  payment  at  that  place,  and 
not  to  those  persous  generally. 
Such  were  the  decisions  in  the 
Common  Pleas,  when  the  case 
of  Fenion  ▼.  Goundry  was 
argued  upon  a  special  demur- 
rer to  the  declaration ;  and  the 
Court  of  King's  Bench  were 
unanimous  in  opinion,  that  in 
an  action  against  the  acceptor 
of  a  bill  of  exchange,  accepted, 
payable  at  S.  andCo.'Sj  it  was 
snllicient  to  allege  generally  a 
request  by  the  plaintifT  io  the 
defendant  to  pay  the  hill, 
uithout  alleging  that  it  was 
presented  for  payment  at  the 
particular  place,  1 3  E.i st  459. 
In  a  Aub«equent  case,  Gammon 
T.  Schmoll^  the  Court  of  Com- 
mon Pleas,  in  opposition  to 
the  case  of  Fenton  r.  Goun^ 
dry,  determined,  that  if  a 
bill  was  accepted  payable  at 


a  particular  place,  the  plain- 
tiff must  ater  performance  of 
this,  like  other  conditions 
precedent,  by  shewing  a  pre- 
sentment to  the  acceptor 
at  the  place  specified;  and 
that,  whether  the  action  were 
against  the  drawer  or  ac- 
ceptor. 5  Taunt.  344.  The 
Courts,  therefore,  were  at  is- 
sue upon  this  point.  In  Tri- 
nity Term,  1816,  the  case  of 
Ratee  t.  Williams  came  before 
the  King's  Bench,  upon  a  spe- 
cial demurrer  to  a  declara- 
tion upon  a  bill  of  exchange. 
That  case  was  precisely  the 
same  as  Fenton  t.  Goundry j 
ante.  It  was  an  action  against 
the  acceptor  of  a  bill  accepted 
"  payable  at  Sir  John  Per^ 
ring  and  Co.'s,"  and  there  wag 
no  averment  of  the  present- 
ment, when  it  became  due,  at 
Sir  JoA/iPcrrm^and  Co.'s.  The 
Counsel,  in  support  of  the  de- 
murrer, cited  Gammon  t. 
Schmoll^  but  theCourt  of  King's 
Bench  refused  to  hear  the  case 
arfi[ued :  sa)  ing,  that  they  con- 
sidered the  point  as  having 
been  determined  in  their  judg- 
ment ill  Fenton  t.  Goundry* 
Mr.  J.  IJolroyd  read  a  MS. 
note  of  the  case  of  Smith  t. 
De  la  Fontaine  J  tried  before 
I^.  Ch.  J.  Mansfield,  in  1785; 
in  which  his  Lordship  held, 
that  words,  accompanying  an 
acceptance,  ^^  payable  at  a  par- 
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ticular  plac(>,''  or  the  words 
"  accepted,  p.iyable  at,  &c." 
were  not  words  restricting  or 
qualifying  the  acceptor's  iia- 
bility,  but  rendering  him  gene- 
rally and  universally  liable, 
and  that  it  was  not  necessary 
to  pro?e  a  demand  at  the  par- 
ticular place  in  au  action 
against  such  acceptor.  Lord 
Ellenborough  added,  <^  that 
whateTer  cases  might  be  ad- 
duced in  faToar  of,  or  against, 
the  doctrine  laid  down  by 
K.  B.  in  Fenton  t.  Goun^ 
dry^  i^Q    iqvincibie   argument 


SfiWELL. 


with  him  for  the  opinion  there        1810. 
giren  was,   the  constant  and  ^^^/S^ 
undeTiating     usage    of    mer-         Head 
chants  ;  who  nerer  considered  *"^  Another 
such  an  acceptance  to  be  a  re- 
strictive  acceptance ;    that  it 
was  mere  matter  of  cpoTenient 
arrangement,  and  did  not  raise 
any  obligaUon,  on  the  part  of 
the  holder,  to  demand  payment 
at  the  particular  place." 

Upon  this  judgment  a  writ 
of  error  was  brought  in  the 
House  of  Lords  ;  and  the  case 
is  now  pending  for  judgment. 


CJUHS  AT  KISI  PRI0S»  C  W. 

lias. 


ADJOVKSED  SITTINGS  AFTER  MICHAELMAS 
.TERM,  AT  GUILDHALL,  67  GEO,  III.  ISIS. 


1ft-  *  RilCMTltAW  V.  iHBEtr. 


1.  Upni  the  npiHIS  was  an  action  on  an  accoant  stated.    If 

dsMOintiQD  01  ■ 

aimrtamhip,  JL  appeared  that  the  plaintiff  and  defendant  had 
•tatemcBt  mod  been  m  parfnenhip  as  appraisers  and  anctioneers. 
•d^eni  9i  rpi^^  original  partnership  was  contracted  by  articles, 
piSd^wSiiir  ^^'  under  seal,  which  contained  several  provisions: 
£iUw,oBthe  1,  That  a  regular  deed  of  partnership^  with  the 
agaiut  whom  usual  covcnants>  should  be  drawn  up.  2.  A  ^pe- 
fonodTto  pay  cial  clause  ;  that,  in  case  they  should  dissolve  part- 
^/i2?«ipr«»'  n^whip  within  fourteen  years  from  the  commence- 
JJf^^J^IJjJ^^  ment  of  the  articles^  neither  should  be  at  liberty  io 
Mry*  '  carry  on  the  like  business  in  any  part  of  the  united 

iienhipb  kingdoms  within  seven  years  next  ensuing.  No 
by  articles  an-  dccQ  01  partnership  was  entered  into  in  pursuance 
^ichUcon.  of  the  articles;  and  the  plaintiff  and  defendant^ 
a**"e«iient  for  ^^^^  Carrying  on  business  for  some  time  toge- 
a  co-bartner-    thcr,  ae:rced  to  a  dissolution.      In    May,    1816. 

•hipdeed.  ,,.-,.  ,     ,  ,  •      ,    .         . 

Such  partner  the  dissolution  was  regularly  advertised  m  the 
My  time  be  Londofi  Gazcttc.  On  the  26th  of  June  following, 
pirA'^MdV  they  met  together  to  adjust  their  accounts.     At 

though  one 

partner  refiue  to  sign  the  deed,  when  tendered  to  hiniy  he  is  not  thereby  precladed  fron* 

rccoveriog  a  balance  due  to  him  ob  the  partnenhip  accoant  in  an  action  or  assaaipait* 
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this  meetinj^  the  books  were  produced,    and  the       IBIO. 
plaintiff  claimed  of  the    defendant  a  balance  in  ^f^^^^^^^ 
his  favour  of   215/.       The    defendant  admitted         ^.     ^ 
the  sura  to  be  due ;  and  offered  to  pay  it,  if  the      Imbee. 
plaintiff   would  sign  a  deed  which   be  tendered^ 
In  this  deed    was    contained    the  restrictive  ar-* 
tides    as  to  carrying  on    the  like  trade  within 
seven   years.     The  plaintiff  refused  to  sign  the 
deed,    and    brought  the  present  action  for  the 
money. 

Lens,  Serjeant,  for  the  defendant.-^Tbe  plaintiff 
is  not  entitled  to  recover.  In  order  to  enable  one 
partner  to  maintain  an  action  against  another 
for  the  balance  of  an  account,  two  things  must 
concur  : — 1.  A  dissolution  of  the  partnership.  2.  A 
clear  and  unconditional  promise  to  pay.  In  the 
present  case,  notwithstanding  the  partnership 
might  be  considered  at  an  end  as  to  third  per-* 
sons,  it  was  not  dissolved  by  the  parties  them* 
selves,  l^he  articles  still  exist ;  and  either  might 
call  upon  the  other  to  enter  iato  a  deed  of  part- 
nership. 8.  The  promise  to  pay  the  balance  was 
modified  by  a  condition— I  will  pay,  if  you  will 
sign  this  deed;  which  you  have  agreed  by  tiie 
articles  to  sign.  The  undertaking,  therefore,  was 
not  absolute,  but  conditional ;  and,  aHowing  the 
partnership  to  be  dissolved,  there  must  be  sucb 
an  adjustment  of  accounts  as  would  raise,  by  in* 
ference,  a  promise  to  pay.  In  the  present  in* 
stance,  the  promise  is  neither  expressed  nor  im- 
plied. 

Best,  Serjeant,  contrk,  relied  on  Foster  v.  Alan* 
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1816.       son,  2  T.  R.  479.     The  partnership  is  dissolved  ; 

^"^^^"^^  and  a  balance  is  struck,  which  the  defendant  ad- 

ACK8TRAW  ^^jj^  ^^  y^^  correct.     He  is  then  required  to  pay> 

Tmbeb.      but  he  replies  by  producing  the  deed.     The  cove- 

nantj  which  he  wished  the  plaintiff  to  sign,  was 

illegal.     It  is  contended  that  there  is  no  express 

promise  to  pay ;    none  is  necessary  ;  the  account 

being  settled,  and  the  balance  admitted,  the  law 

raises  the  promise. 

GiBBs,  C.  J. — The  plaintiff  is  entitled  to  re- 
cover. A  partnership,  which  is  formed  by  parol, 
may  be  dissolved  by  parol.  The  account  having 
been  settled  between  the  plaintiff  and  defendant 
after  the  dissolution  of  the  partnership,  and  a 
balance  struck,  the  partner  who  has  a  balance  in 
his  favour  has  a  clear  right  of  action  to  recover 
it.  The  defendant  insists  that  he  will  not  pay 
unless  the  plaintiff  executes  a  deed  with  a  re- 
strictive covenant.  He  has  no  right  to  annex 
such  a  condition  to  his  payment.  My  brother  Lena 
mistakes  in  supposing  that  it  is  necessary  that 
there  should  be  an  express  promise.  The  action 
18  not  brought  upon  any  express  promise  at  the 
meeting  of  the  25th  of  June;  but  upon  the 
implied  undertaking.  This  I  consider  to  be  suf- 
ficient. The  dissolution  of  the  pre-existing  part- 
nership, and  the  mutual  settlement  of  an  account, 
are  a  sufficient  consideration  in  law  for  an  implied 
promise  to  pay  a  balance  on  the  side  of  the  part- 
ner from  whom  such  balance  is  due. 

Verdict  for  the  plaintiff. 
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Best,  Serjeant^  and  JS.  Lawes,  for  the   plain-        18I6. 

Rackstkaw 

V, 

Lens,  Serjeant,  for  the  defendant.  Imbeb. 


Vide  Jtanson  ▼.  Foster,  2  T.  R.  483. 


CASES  AT  NISI  PRIUS^  C.  P. 


Dec  to.         Stewart  ftnd  Another  v.  Fry  and  Chapman. 

bufi^^^iy"  IVC^N^Y   ^^^  ^^^  received.— The   plaintiffs 
awiitAe      -l^-*  were  the  holders  of  a  bill  of  200/.  dated 

honjic  of  the 

defendants,  S7th  January,  1816^  at  sixty-one  days^  drawn  by 
dorMdtothe  Mcthew  Codd  to  his  own  order;  accepted  by 
SiliSmtlt^  Richards  and  Co. ;  payable  at  the  house  of  the 
2muSuo*tEr'  defendants.  This  bill  was  indorsed  by  the  drawer 
defendMits,  to  Belfour  and  Co.,  and  by  them  to  the  plaintiflb, 
diihooonred.  who  discountcd  it  at  the  Bank  of  England.  The 
terwirfrthc'  bill  was  presented  when  due  at  the  house  of  Fry 
up  the  m^^  ^^^  ^^'  *  ^"'  ^^  "^*  taken  up.  In  consequence 
?efen*iinto  ^^  *^'*  dishonour  the  pjaintiifs,  as  indorsers^  paid 
and  uiej  are  the  moncy  to  the  Bank  of  England,  and  bad  the 
.^IZLitin  bill  returned  to  them.  They  again  presented  it 
hM^dTTmiy  on  the  8th  of  April,  at  Fry  and  Co/s  ;  but  the  an- 
trader^e  *^^'  ^^*>  ^^  cffects.  The  bill  became  due  o» 
ThTtfir^'^h  '^^  ^^^  ^^  April,  which^  happening  on  a  Sunday, 
had  sent'back  entitled  the  Bank,  who  discounted  it,  to  demand 
day  before^  to  payment  on  Saturday  the  6th.  It  was  in  evidence 
X^™^*7he  that  Richards  and  Co.  had  sent  a  letter  to  the  de- 
tlivf^ordtr  fendants  on  the  5th  of  April,  from  Dublin,  in 
from  a  house,   which  thcv  directed  them  to  pay  the  bill  accepted 

(to  which  the  ,     .      ,  ,  ,.  /•  .  .    .  .  . 

ictterincioB^  at  their  house ;  adding,  ''  for  which  we  have  in- 
tance^efeTJed  closcd  you  funds,  of  the  receipt  of  which  you  witt 
w^fo  hdd  please  to  advise  Messrs.  Aspinall  and  Son,  of  Li- 
Se^edit^of^  '^^^P^^^'  SHould  the  bill  have  appeared  and  bce» 
that  house,  as  rcfuscd  payment   for  want  of  advice,  your  takine: 

they  had,  by      .  ,,  ,  ,  •«■  i  i     i      i 

the  desire  of    it  up  Will  greatly  scrvc  US.     It  Will  most  likely  be 

A.  the  accep- 
tor, advanced  him  to  the  amount  of  the  money  then  in  the  defendants'  hands  for  the 
purpose  of  taking  up  the  bill.   Held,  that  this  was  a  sufficient  countermand  of  the  money 
on  the  part  of  ^.  and  that  the  defendants  were  not  liable  to  an  action  fn  money  had  and 
received,  brought  by  the  plaintiffs,  on  their  tigwm  getting  back  the  bill  into  their  posscitiML 
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in  the  hands  of  W.  and  E.  Stetcart.     Any  apo-       I8I6. 
logy  you   make  to  them    will   greatly   oblige  us.   ^*^^v^/ 
P.  S.— Place  the  amount  to  the  account  of  Asjn-  an^dTno^her 
nail  and  Co.,  and  write  for  orders."     The  defend-         v. 
ants  received  this  letter  on  the  9th  of  April,  and    (f^^^°J 
immediately  sent  their  clerk  with  the  money  to  the 
plaintiffs.     The  clerk    endered  the  money,  and  de- 
manded the  bill ;  but  the  plaintiffs  said,  they  had 
sent  it  back  to  Ireland  on  the  preceding  day.     On 
the  same  day,  the  defendants  wrote  to  Aspinall 
and  Co.  at  Liverpool,  informing  them  what  had 
passed.    This  lettelr  was  communicated  by  them  to 
the  acceptors,  Richards  and  Co ,  who  were  then 
ttt  Liverpool,  who  requested  Aspinall  and  Son  to 
direct  the  defendants  not  to  pay  the  bill^  but  to  give 
them  credit  for  it  in  account,  at  the  house  of  As- 
pinoU  and  Son.     In  consequence  of  this  counter* 
mand,  Aspinall  paid  Richards  and  Co.  the  amount 
of  the  bill,  and  directed  the  defendants  to  place 
the  200/.  to  their  credit,  which   was  accordingly 
done,  and   paid  to  their  account.     Shortly  after- 
wards the  plaintiffs  got  back  the  bill  from  Ireland, 
and  demanded  the  money  of  the  defendants,  which 
they  refused  to  pay,  alleging  the  countermand. 

Vaughan,  serjeant,  for  the  plaintiffs,  relied  upon 
the  case  of  De  Bernales  v.  Fuller,  cited  in  a  note 
to  Williams  v.  Everett,  14  East  590.  The  money 
in  question  was  remitted  for  a  special  purpose, 
and  the  defendants  were  directed  to  follow  the  bill. 
They  could  not  alter  the  destination  of  the  money 
after  the  right  of  third  parties  had  intervened.  It  is 
true  that  they  tendered  the  money  in  discharge  of 
the  obligation ;  but  that  was  not  enough.    They 
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1816.       should  have  waited  till  the  bill  was  returned  to  the 

^"^"""^^^^^  plaintiflfs.     By  parting  with  the  money  which  had 

and  Another  ^^^^  ^^^'^  specially  appropriated  to  the  plaintiffs^ 

V*         without  their  consent,  they  became  answerable  in 

CuAvuls.    *^^  present  action  for  money  had  and  received. 

Lens,  Serjeant,  contra. — This  case  is  distinguish- 
able from  the  case  cited.  In  that  case,  the  money 
bad  been  expressly  paid  into  llie  house  of  the  de- 
fendant for  a  specific  purpose  ;  and  the  Court  was 
of  opinion  that,  inasmuch  as  that  purpose  bad  not 
been  directly  repudiated  till  afterwards,  it  must 
be  taken  to  have  been  received  by  the  defendant 
at  the  time  for  the  use.  of  the  holder  of  the  bill ; 
and  be  could  not  set  up  any  claim  of  his  own, 
having  received  it  on  another  account.  In  the 
present  case,  the  defendants  tendered  the  money 
upon  receiving  it:  the  plaintiffs  say,  they  have 
sent  the  bill  to  Ireland;  they  do  not  desire  the 
defendants  to  hold  the  money  till  they  got  back  the 
bill;  but,  by  their  conduct,  they  discharge  the  ori- 
ginal destination  of  the  money.  Under  these  cir- 
cumstances Fjyj  and  Co.  no  longer  held  it  on  their 
account.  Richards  and  Co.  had  a  right  to  call 
upon  them,  through  the  medium  of  Aspinalh,  to 
pay  it  over;  and  it  appears  they  have  done  so. 
There  was  an  interval  in  which  the  money  was 
discharged  from  a  specific  appropriation ;  and  tlie 
acceptors  have  taken  advantage  of  it,  to  vary  the 
destination. 

GiBBs,  C.  J. — This  case  differs  materially  from 
De  Bernales  v.  Fuller,  I  acquiesce  in  the  law  of 
that  case,  which  I  argued  at  the  bar.     When  the 
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defendants  received  the  remittance,  they  were  de-        I8I6. 

sired  to  communicate  with  Aspinall  and  Son  on  the  "-^"V*^^ 

subject.     Upon  the  receipt  of  the  letter  of  the  5th  ^^^  Another 

of  April  they  offer  the  money  to  take  up  the  bill,         v. 

and  send  it  to  the  plaintiffs,  expecting  the  bill  in    ^^^  "" 

exchange.     The  answer  is,  that  the  bill  is  gone  to 

Ireland.     The  plaintiffs  do  not  apply   to  them  to 

hold  it  till   they  can  get  back  the  bill.     There  is 

no  undertaking  on  the  part  of  the  defendants  to 

hold  the  money ;  and  they  were  not  bounds  at  all 

events,  to  retain  it  for  the  plaintiffs.     After  what 

had  passed,  they  could  not  resist  any  countermand 

which  the  acceptors  might  send  through  AspinalU, 

to   whom  they  were  referred ;  and   Richards  and 

Co.,    as  against  the  defendants,    had  a  right  to 

alter  the  destination  of  the  money.     They  do  so, 

through  the  medium  oi  Aspinalls  ;  and  it  has  been 

paid  in   substance  to  Richards  and  Co.  through 

Aspinalls'  account  with  the  defendants. 

Verdict  for  the  defendants. 

Vaughan,  serjeant,  and   Chitiy,  for  the   plain- 
tiffs. 

Lens,    Serjeant,    and  Richardson,    for  the  de- 
fendants. 


In  the   ensuing   term    this      ruling  of  the  Lord  Chief  Jus- 
case  was  moved ;  but  the  Court      tice  at  Nisi  Priut. 
unanimously  approved  of  the 
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Hart  v.  White. 


The  peti.  r  I  iHIS  was  an  action  to  recover  the  sum  of  11/. 
tor"u/Mt'  J.  being  the  amount  of  a  bill  due  to  the  plain- 
it  uiibie  to  uie  < ifl>  ^bo  was  a  messenger  under  a  commission  of 


under  acorn-  l>ftnkruf)t  against  one  Samuel  Jacobs.    The  de- 

Slnkra  ^^for  ''^"^^  ^^®  *  ^**®*  *^^  attomcy  alone  was  liable ;  that 

thccosuand  the  plaintiff  had  been  employed  upon  his  credit^ 

ten^cit!  and  never  had  any  communication  with  the  peti- 

u'^'S^ir  tioning  creditor.     Mr.  ReUly,  the  defendant's  at- 

SS'toi^i^  torney,  stated,  that  he  was  the  solicitor  who  sued 

gard^iMa  out  the  commission  :  that,  in  all  cases  in  which  he 

principal  at 

retpecto  the  had  employed  the  plaintiff,  and  he  had  employed 
uS!^£o^h  him  many  years^  he  held  himself  out  as  solely  re* 
•eifrapm^  sponsible ;  that  he  considered  the  business  in  the 
MMninr,  pr«*€nt  casc  as  done  upon  his  own  credit^  and  not 
Selitwwm"*  ^P^*^  **^^*  ^^  ^^^  petitioning  creditor. 

not  therefore 

without  the  '  Jffes^  scijcant,  for  the  plaintiff,  contended^  that 
•ratof  Ae^  there  was  no  necessity  of  a  personal  and  express 
to^OM^iunre  c^^tf^ct  between  the  messenger  and  the  petition- 
ing creditor;  that  the  person  who  sued  oat  the 
commission  gave  authority  to  the  acts  of  the  mes- 
senger, and  was  liable  by  the  statute  5  Geo.  II.  to 
pay  him ;  that  the  work  and  labour  done,  in  the 
intendment  of  the  law,  and,  according  to  the  fact^ 
were  done  at  his  request^  and  that  he  alone  was 
liable;  that  the  solicitor  was  merely  an  agent  of 
the  petitioning  creditor^  and  that  no  action  could 
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be  maintained  against  him   in  the  first  instatice.       1816# 
He  relied  on  Hartop  v.  Jukes,  8  M.  and  S.  438.      ^'^T^^'"^^ 

r. 
Lens,  Serjeant^  contrct. — Supposin}^  the  solicitor     Wmtas^i" 
not  liable^  in  the  first  instance^  to  the  messenger 
for  his  fees,  the  solicitor  may  make  himself  liable 
by  a  particular  mode  of  dealing ;  and  in  the  pre- 
sent case  it  was  to  be  inferred  that  the  solicitor 
and  the  messenger  had  acted  on  the  personal  ere* . 
dit  of  the  former. 

GiBBs,  C.  J. — Before  the  choice  of  assignee^ 
the  messenger  has  a  right  to  look  to  the  petition-^ 
ing  creditor  for  payment.  It  is  he  who  puts  the 
commission  in  action;  and  what  the  messenger 
does,  is  in  substance  to  advance  what  the  petn 
tioning  creditor  has  brought  into  operation.  Thcr 
plaintiff,  therefore,  without  any  express  contract,  ig 
entitled  to  call  upon  the  defendant.  With  respect 
to  the  solicitor,  he  is  known  to  be  an  agent  only^ 
and  to  act  for  others.  He  is  not,  therefore^  in  the 
first  instance  responsible.  He  may  make  himself 
responsible  if  he  chooses;  but  even  his  making 
himself  responsible  will  not,  without  the  consent  of 
the  messenger,  discharge  his  right  of  action  against 
the  petitioning  creditor. 

Verdict  for  the  plaintiff. 

Best,  Serjeant,  and  Campbell,  for  the  plaintiff. 

Lens,  seijeant^  for  the  defendant. 


Vol.  I.  2C 
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«^^V^^^  and  the  note  which  collects 
UARt        the  cases. 

9. 

MTiixxs.  Tarn  v.  Hsyb  and  Another, 
Assignees  of  U^rrocky  a 
Bankrupt.    £.  T.  1816. 

This  was  an  action  for  an 
attorney's  bill,  against  the  as- 
signees of  a  bankrupt's  estate. 
The  plaintiff  did  not  seek  to 
recoTer  for  any  business  done 
before  the  defendants  were 
chosen  assignees,  but  for  busi- 
ness arising  out  of  the  bank- 
ruptcy subsequent  to  their  ap- 
pointment. It  appeared  that 
the  plaintiff  had  sued  out  the 
commission  by   the  desire  of 

Se  petitioning  creditor.  When 
e  defendants  were  chosen 
assignees,  they  continued  him 
in  his  situation  as  solicitor  to 
the  commission  ;  and  se? eral 
letters  were  read  in  which 
they  recognized  him  in  his  em- 
ployment. But  no  original 
and  personal  retainer  was 
proTed,  and  no  engagement 
had  been  made  by  the  defend- 
ants to  be  answerable  indi- 
Tidually. 

Beiij  Serjeant,  for  the  de- 
fendants, contended,  1.  That 
they  were  not  liable  per- 
sonally ;  they  find  the  plain- 
tiff solicitor  to  the  commission, 
and  continue  him,  that  is  to 
aay,  they  do  not  use  their  au« 
thorlty  to  displace  him.    But 


there  waa  no  penonal  under- 
taking on  the  part  of  the  de- 
fendants. %  The  Act  of  Par- 
liamt>nt|  5  G.  II.  c.  90.  sec.  45. 
requires  that  the  solicitor's  bill 
should  be  taxed  by  a  Master 
in  Chancery  before  he  is  en- 
titled to  recoTer.  3.  The  de- 
fendants, acting  as  trustees  for 
a  body  of  creditors,  are  not  in 
the  situation  of  ordinary  cli- 
ents, and  cannot  be  made  to 
pay  till  they  hare  funds  in 
hand. 

Vaughan^  serjeant,  contra^ 
relied  on  Fincheti  f.  i/«9, 
2  Campb.  277. 

GiBBs,  C.  J.— The  defend- 
ants find  the  plaintiff  employed 
by  the  petitioning  creditor : 
they  continue  him,  and  act  to- 
wards him,  as  if  they  had  em- 
ployed him  themselfes.  By 
recognizing  and  continuing  the 
plaintiff  as  solicitor  to  the  com- 
mission, they  became  person- 
ally liable.  The  pro? isiion  tu 
the  Act  of  Parliament  applies 
only  to  the  allowance  which  is 
to  be  made  otft  of  the  bank- 
rupt's estate.  The  pbject  of 
the  legisUture  was,  that  the 
estate  of  the  bankrupt  should 
not  be  charged  b^ond  the 
sum  allowed  by  a  Master  in 
Chancery  in  taxing  the  attor*^ 
liey's  bill.  This  pro? ision  was 
to  protect  the  Interests  of  the 
creditors  on  mae  hand,  and 
the  property  of  Che  baakmpt 
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on  thd  otlier.      Bat  the  m-         F!n^Aaii,aeijeantyandStoi^  ISU, 

ftignees  ire  not  thereb}r  dis-     kiCy  for  pUintiff.  "  Jf^i^%^ 

char^    from   their  common  Habs 

Uw  liabiUty.                                  Bestj  seijtftnt,  for  tho  do*  v. 

Verdict  for  plainthT.     fondants.  Wiunb 


%e% 
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Craig  v.  Cox. 
^.isappUed  t  ■  IHIS  was  an  action  for  eroods  sold  and  deli- 

to  by  the  at-  ■  o 

torney  of  fi.  JL  vcrcd.  Plca  Nofi  assumpsit  and  the  Statute 
mento/t^llbt.  of  Limitations.  The  question  in  the  case  was, 
™w«  *^tbat  whether  there  was  such  an  acknowledgment  of 
tiSe'deftlldam  ^^^  ^^^'  ^®  ^^^'^  ^^  ^^*  ^^  '**^  Statute  of  limita- 

when  hebball    tioUS. 
be  able  to  sa- 
tisfy him  re- 

ttiMindfr-'**         The  actiou  was  brought  for  the  balance  of  an 

wh?c1i"ifad  oc-  account.     In  answer  to  a  letter  from  the  plaintiff's 

tw"^*^th^  .„  attorney  demanding  payment  of  the  debt^  and,  in 

Held,  that  Uiis  casc  of  rcfusal,  threatening  to  bring  an  action,  the 

ackDowfedg-    defendant  wrote  as  follows :  '^  Sir,  as  soon  as  I  am 

STouw  bw  a  aWe  to  attend  to  my  concerns,  I  will  wait  on  Cap- 

stat^uteof  li-     ^^^  Craig,  whom  I  shall  be  able  to  satisfy  respect- 

mitations;  and  inff  the  misunderstanding;  which  has  occurred  be- 
that  such  evu       °  -  o     .. 

dence  ought      tWCCU  US.      1  am,  &C. 
not  to  be  left 
to  a  jury,  as 

fnTcTan^  ^^^^^  scijcant,  for  the  defendant,  contended, 
promUe  to  jh^t  this  was  uot  cvidencc  to  be  left  to  the  jury  of 
a  promise  to  pay,  or  an  acknowledgment  of  the 
debt.  The  defendant  says  he  will  adjust  the  mis- 
understanding between  the  plaintiff  and  himself: 
this  letter  is  consistent  with  his  producing  a  receipt 
for  payment  at  the  meeting. 

Shepherd,  S.  G.  and  PtUler,  contra. — It  is  not 
offered  as  an  express  promise^  or  as  an  acknow- 


pay, 
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ledgmeot  in  terms:  but  the  letter  is  itself  etlui'^'-  i»\(^ 
cal;  and  very  Might  evidi^nce  ha^  been  deemed 
sufficient  to  take  a  ciase  out  of  the  islatute.  They 
cited  a  MS.  case,  in  which  the  defendant,  upon  a 
similar  application  made  to  him,  wrote  for  ar\swer^ 
''  that  he  would  satisfy  the  plaintiif,  for  he  could 
shew  his  receipt/'  In  which  case  it  was  held,  that 
the  defendant  was  bound  to  produce  a  receipt,  iind 
that  it  was,  at  all  events,  sufficient  acknowledgment 
to  go  toa  Juryj  upon  his  failing  to  produce  a  receipt 

GiBBs,  C.  J. — I  think  this  is  not  sufficient  to  take 
the  case  out  of  the  statute.  The  defendant  does 
not  put  his  case  upon  any  specific  grounds,  which 
are  either  false,  or  which,  when  called  upon,  he  is 
unable  to  establish ;  but  he  simply  says,  there  is  a 
misunderstanding  upon  the  subject.  I  agree  with 
the  decision  cited.  But  the  defendant's  answer  in 
this  case  amounts  to  nothing  more  than  an  as<* 
sertion  that  the  plaintiff  has  mistaken  the  matter. 

Plaintiff  nonsuited. 

Shepherd,  S.  G.  and  Puller,  for  the  plaintiff. 

Best,  seijeant,  for  the  defendant. 


See     Truman    v.     Fenionj  In  the  case  of  BickneU  t. 

Cowp.  548.    Lloyd  v.  Maundy  Kqjgfeiy  1  New  Rep.  20.,  where 

2  T.  R.  760.  Bryan  t.  Horse*  the  defendant  wrote,  that  his 

man^  4  East  599.  soUcitors  ^^  were  in  possession 
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1S16. 


Cox. 


of  hit  determination  and  abi- 
Uty/*  the   Court  held,    that 
CSftJiia       there  was  not  enough  in  the 
«-  word  '^  ability,"  unexplained, 

to  take  the  debt  out  of  the 
•tatute.  So,  in  CoUmtm  t. 
Manhi  3  Taunt.  380.,  <<  I  owe 
you  not  a  farthing,  for  it  is 
■lore  than  six  jears  since," 
was  held  not  to  be  an  acknow* 
ledgment,  or  eridenoe  of  an 
adnitsion  to  be  left  to  a  jury. 
Sd|  a  statement  bjr  a  debtor 


made  to  an  eiecutor^  diat  the 
testator  always  promised  not 
to  press  the  defendant  for  the 
debt,  was  held  not  to  be  e?i« 
denoe  to  proTO  a  promise  to 
pay,  made  to  the  testator 
within  six  years.  Ward  t. 
HwUerj  6  Taunt.  210.  la 
this  case  the  Court,  olisenr* 
log  upon  constructiTe  pro- 
mises to  exclude  the  plea  of 
the  statute  of  limitations,  said, 
^<  we  hate  gone  far  enough." 
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PoTHONiER  and  Hodgson  v.  Dawson. 

THIS  was  an  action  of  trover  to  recover  some  i.  in  an  ae- 
wine  which  had  been  deposited  in  the  de-  a^JTiMtth/dl- 
fendant's  cellar.  The  circumstances  were  these:  ^o°t^5eiw«in» 
Pothonier,  being  in  want  of  money,  applied  to  the  wmewinede. 
defendant  to  advance  him  some,  and  proposed  to  her  by  why  of 
deposit  200  dozen  of  wine  in  her  hands.  This  wine  ^y^%  of  ^ 
was  to  remain  as  a  security  for  the  money  ad-  SaJ'f'wSTliIlt 
vanced.  It  was  agreed  that  the  plaintiff  should  ^  ^^^^l^ofT^' 
at  no  expence  for  warehouse-room,  and  should  coorenionto 

shew,  that  her 

have  the  wine  re-delivered  upon  satisfying  the  sooywhoacted 
loan.  The  wine  having  been  deposited,  and  bills  agm^^eaiMd 
accepted  by  Pothonier  for  the  money  advanced,  U^JJ^^ut  J^ 
the  plaintiff,  a  few  months  afterwards,  took  in  the  n«c«»»7to 

prove,  uiat 

co-plaintiff,  Hodgson,  as  his  partner.     The  wine  »iiehafept 
remained  in  the  defendant's  cellars;  and  it  ap*  ^Nc^direc. 
peared  that  the  plaintiffs,  in  two  or  three  instances,  make'thr'd^ 
bad  sent  for  a  portion  of  this  wine  to  the  de-  ^^^"^f^' 
fendant,  and  that  some  dozens  had  been  delivered  ■•'*  <J«iM»i««l 
out  to*  the  joint  order  of  Pothonier  and  Hodgson,  for^iowof 
The  bills  which  Pothonier  gave  were  not  paid,  and  depoaii  contUr 
he  became  insolvent.     Afterwards    Hodgson,  in  tiling  more 
their  joint  names,  applied  to  the  defendant  for  the  S^S,';^S^|u 
wine,  which  she   refused  to  deliver,  and  sold  tol?*»5*i":  ^ 

ferred  that  tk# 

reimburse  herself.     In  consequence  of  this  refusal  contract  be- 
and  sale,  the  plaintiffs  brought  the  present  action,  oartiet  is,  that 
In  order   to  prove  a  conversion,  a  witness  wasdon^re^^ 

the  advance, 
the  lender  ihtfl  he  at  Uber^  to  relmbnnc  hlinaelf  by  the  sak  of  t^  4epoif t 
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1810.       called^  who  stated,  that  he  applied  to  the  defendant 

\^^V^^  for  the  wine,  and  that  she  referred  him  to  her  son, 

aod^Anotber  ^^^  ^^^  ^^^    management  of  the  business :    he 

V.         refused  to  deliver  it  up,  or  to  pay  over  the  pro- 

Dawson.      ^g^dg  # 

Vaughan,  serjeant,  for  the  defendant,  con- 
tended, that  this  was  no  evidence  of  a  conver- 
sion by  the  defendant. 

Best,  Serjeant,  contra.— The  acts  of  the  de- 
fendant's agent  and  servant  are  her  acts :  she 
entrusted  the  management  of  her  business  to  him ; 
and  she  refers  to  him  upon  an  application.  What 
be  says  and  does,  under  such  circumstances,  must 
bind  her. 

r 

GiBBS,  C.  J. — It  is  not  necessary  to  discuss 
how  far  the  son,  who  is  employed  as  a  general 
ag'ent  and  servant,  may  bind  the  mother  by  con- 
tracts which  he  makes  with  third  parties.  But 
his  refusal  to  deliver  the  wine  in  question  does 
not  affect  her  with  a  conversion.  It  might  be  her 
conversion;  but  she  cannot  be  made  a  wrong 
doer  by  this  evidence.  The  plaintiffs,  how- 
ever^ may  shew  that,  in  the  particular  feet  of 
the  refusal,  he  acted  under  her  special  di- 
r. .  rcction. 

The  conversion  was  afterwards  proved  by  other 
evidence. 

.  v     .  Vaughan,   serjeant^    for   the  defendant^    con- 
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tended,  that  the  defendant  had  a  right  to  detain       181«. 
the  wine      It  was  deposited  with  her  as  a  security   ^^^^^"^^ 
for  the  separate  debt  of  Pothonier  at  a  time  when  aad  Anotlier 
Hodgson  was  no  partner.     She  had  a  lien  upon  it,  ^^ 

if  not  a  property  in  the  wine,  upon  the  non-pay- 
ment of  the  bills.  PothonieVy  by  tafcing*  in  sr  part- 
ner, could  not  communicate  any  right  to  him 
which  he  himself  had  not.  .       »        / 

Best,  Serjeant,  contra, — Admitting  the  defend- 
ant had  a  right  of  lien,  she  has  clearly  been  guilty 
of  a  conversion  by  selling  the  wine.  The  right  of 
lien  is  collateral  to  the  right  of  property,  and  docs 
not  entitle  the  party  claiming  it  to  sell. 

GiBBs,  C.  J. — The  defendant  is  entitled  to  k 
verdict.  Undoubtedly,  as  a  general  proposition, 
a  right  of  lien  gives  no  right  to  sell  the  goods. 
But  when  goods  are  deposited,  by  way  of  secu- 
rity, to  indemnify  a  party  against  a  loan  of  ipo- 
ney,  it  is  more  than  a  pledge.  The  lender'^ 
rights  are  more  extensive  than  such  as  accrue  un- 
der an  ordinary  lien  in  the  way  of  trade.  These 
goods  were  deposited  to  secure  a  loan.  It  may  be 
inferred,  therefore,  that  the  contract  was  this:  — 
*'  If  I  (the  borrower)  repay  the  money,  you  must 
re-deliver  the  goods ;  but  if  1  fail  to  repay  it,  you 
may  use  the  security  I  have  left  to  repay  your- 
self." I  think,  therefore,  the  defendant  had  a  right 
to  sell.  There  is  no  fraud  practised  upon  Hodg- 
son ;  and  the  delivery  of  a  few  dozen  of  wine  to 
the  joint  order  of  Pothonier  and  Hodgson  cannot 
be  strained  into  a  renunciation  of  the  defendant's 
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1810..       property  in  the  wine^  and  an  admission  that  she 
^^^^^rs^  held  it  for  both. 

POTHONIER 

and  Another 

V.  Verdict  for  the  defendant 

Pawsox. 

Best,  seijeant^  and  Andreas,  for  the  plaintiffs. 
Vdughan,  scrjeant^  for  defendant. 
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AsHLiN  V.  White. 


ASE  for  falsely  misrepresenting  the  character     in  an  adimi 
of  a  person  of  the  name  of  Blishing,  in  con-  for  faUdlyrV- 
sequence  of  which  plaintiff  trusted  him  with  forty  JS'iStet'o?* 
quarters  of  corn,  value  168/.     On  the  6th  of  De-  ^l^'^ 
cember,  1815,  Blishing  applied  to  the  plaintiff  for  ^>ucn  false 
the  corn  in  question  at  the  usual  credit  of  one  tioii  he  oii- 
month.    The  plaintiff  asked  for  a  reference,  and  ofThepiain- 
Btishvng  referred  him  to  the  defendant,  who,  in  IIJ^  toVroTr 
answer  to  an  application  from  the  plaintiff,  said,  JgdaqVSlifc*' 
"  I  know  Blishing  Yery  well ;  he  has  bought  the  tide  Jj^^  ^. 
mill  at  Deptford,  and  given  300  guineas  for  it;  Uiat the reprc* 
and  he  is  a  good  man."     In  consequence  of  this  whirhbenuuie 
representation  (which  the  declaration  alleged,  in  Satthede^ 


the  usual  form,  to  be  fraudulent  and  false  within  ff^^J"*- , 
the  knowledge   of  the   defendant),    the  plaintiff  «t  the  time  he 
delivered  the  forty  quarters  of  corn  to  Blishing  ;  boodwithovt 
but  no  money  was  ever  paid,  and  Blishing  ab^  i^SdenT^ 
iconded. 

It  appeared  that  Blishing  had  been  in  negociation 
for  the  purchase  of  the  mill ;  that  he  had  obtained 
possession  of  it,  and  had  repaired  it.  That  he 
occupied  it  six  months,  and  finally  left  it  in  October 
1816;  that  the  fact  of  the  negociation  had  been 
told  by  the  agent  of  the  owner  to  the  defendant ; 
and  that  there  was  a  general  belief  in  the  neigh« 
bourhood  that  Blishing  was  the  proprietor  of  the 
^ill.    It  was  likewise   in  evidence^   that  he  tuul 
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>S1«.       been  discharged  from  the  King's  Bench  about  three 
^^"^'"^^  years  since. 

ASULIN 

White.  Best  and  Vaughan,  Serjeants,  for  the  defendant, 

contended,  that  the  plaintiff  had  not  proved  a  ma- 
terial allegation   in   the  declaration,    namely,   the 
*  scienter.    That  the  report  in  the  neighbourhood 

confirmed  what  the  defendant  had  said ;  the  pos- 
session of  the  mill,  and  the  repairs  done  by  Blish- 
ing,  were  all  circumstances  which  negatived  mala 
fides  on  the  part  of  the  defendant.  That  these 
circumstances,  taken  together,  were  sufficient  to 
warrant  the  defendant  in  saying  that  he  was  a 
good  man:  It  was  necessary  to  prove  the  repre- 
sentation false,  and  that  the  defendant  knew  it 
to  be  faUe ;  for  the  ground  of  the  action  was  fraud 
and  deceit.     Uaycrafl  v.  Creasg/,  2  East  92. 

Shepherd,  S.  G.  contrcL.. 

GiBBs,  C.  J. — I  am  old  enough  to  remember 
when  this  species  of  action  came  into  use.  It  was 
dexterously  intended  to  avoid  the  statcfte  of  frauds. 
By  that  statute  no  man  was  bound  to  answer  for 
the  debt  of  another  without  an  undertaking  in 
Writing :  but  the  design  of  this  action,  when  first 
introduced  into  our  courts  of  law,  was  to  make  a 
tnan  responsible  for  having  given  a  better  character 
of  another  than  such  person  deserved.  When  the 
principle  of  this  action  first  gained  ground,  I  re^ 
member  a  flood  of  causes  followed  ;  and  much  mis* 
chief  and  injustice  would  have  ensued,  had  it  not 
been  bhmght  back,  after  some  struggle,  within 
its^proper  legal  limits^    Haycrajt  \:  Crea^  has 


ASHLIK 

V. 
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marked  the  boundaries.  It  has  wisely  and  justly  1S16. 
established^  that  the  foundation  of  this  action  was 
fraud  and  falsehood  in  the  defendant^  and  a  damage 
to  the  plaintiff  by  the  occasion  of  such  fraud  and  White. 
falsehood.  Fraud  and  falsehood,  therefore,  must 
concur  to  sustain  it.  But  there  is  in  this  case  evi- 
dence which  negatives  fraud.  The  defendant  had 
reason  to  believe  that  Blishing's  circumstances 
were,  in  substance,  such  as  he  had  represented 
tbem  to  be.  It  is  a  ease  for  the  Jury ;  but  I  think 
the  defendant  entitled  to  a  verdict. 

Shepherd,  §.  G.  and  Comyn,  for  the  plaintiff. 

Best  and  Vaughan,  Serjeants,  for  the  defendant 


Pasley  y.  Freeman^  3  T.  R.  affirmed  on  writ  of  error.    4 

51.  Bat  it  is  not  necessary  that  Taunt.  488.  See  likewise  Byre 

the  defendant  should  be  bene-  y.Duns/drdy  1  East  318.  Tlfyi 

fited  bj  the  deceit,  or  that  he  r.  Lee,   3  B.    and    P.   36T. 

should  collude  with  the  person  Hamar  v.  Aiexander^   %   N. 

who  is.  lb.   See  likewise  Fer-  R.  241.     Hutchinson  t.  BeU^ 

non  Y.  Keif 3,  11  East  632,  in  1  Taunt.     558. 
which  case  thejndgment  was 
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Harmam  v.  Lasbrsy. 


x,whoUin-  fnplHIS  was  an  action  on  a  bill  of  exchange  for 
|Wef  him  a  '  ^  MX)/,  drawn  by  defendant  on  Henry  Spriggs, 
\%wniiSi!^^  and  by  him  accepted^  and  afterwards  dishonoured. 

fe'ciJ^nni  u,  '^'*®  •^'"  ^^^  ^^^^  ff'^®"  *^y  ^"®  PapiOon  to  the 
i^ids  the  bill'  plaintiflf.  of  whom  he  had  bouerht  e^ods  to  the 
rbr  the  debt  of  amount  of  89/.;  and  it  appeared  that  the  plaintiff 
that^°/j^vl^t  was  to  be  paid  for  them  out  of  this  bill.  The 
iTf  Jii>me^nr«7  defence  was,  that  the  defendant  drew  the  bill  to 
•u  Mi^ona^on  ^^commodatc  Spriggs,  and  in  order  that  money 
this  bill,  might  be  raised  upon  it  for  his  own  benefit :  that, 
agaJut  cjj.  with  this  view,  PapiUon  delivered  it  to  the  plaintiff, 
teoTwhnm  to  that  he  might  discount  it»  and  without  any  inten- 
pirt  ofthc  dV  tion  of  paying  bis  own  debt ;  to  which  purpose  he 
luTdeUfen^*  had  uo  right  to  apply  it.  To  prove  this  PapiUan 
the  bill  to  B.    himself  was  called. 

nerelytofretit 
difconntedy 

ment,%ttb'ouV  Bcst,  Serjeant,  and  F.  Pollock,  objected ;  that  he 
omM^nthc*  was  uot  a  competent  witness  without  a  release; 
^^^tm^^Tt-  inasmuch  as  the  question  being,  whether  he  had 
covfHTigr,he    delivered  the  bill  to  the  plaintiff  to  be  discounted  in 

wonld  be  liable  ,«^  ^  .  -.       .  ^  ,  . 

to  the  rosu  of  pursuaucc  oi  his  authority,  or  in  satisfaction  of  his 
bronght^  owu  debt,  (in  violation  of  the  trust  reposed  in  him) 
^kidvnule,  he  was  coming  to  discharge  himself;  and  although 
ai^rnit  hrm.  >^  might  sccm  that  he  was  an  indifferent  person, 
•elf  tor  the      becausc  hc  was  liable  to  the  goods  furnished  by  the 

▼iolationof  his  ^  '' 

doty.  plaintiff  to  him,  or  to  the  defendant,  for  so  much  as 

defendant  might  be  eilfied  on  to  pay  to  plaintiff 
upon  the  bill,  he  was,  in  reality,  not  indiAerent; 


Harman 

V, 
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because  he  was  liable  to  the  defendant,  not  only  for       1810. 
the  sum  recovered,  but  for  the  coMts  of  this  action, 
which  the  defendant  would  be  entitled  to  as  spe- 
cial damage  arising  from  his  misapplication  of  the     Lasdbbvi 
bUl. 

Lens,  Serjeant,  contri,  contended^  that  the  wit- 
ness was  perfectly  indifferent.  He  was  liable  to  the 
plaintiff*  for  the  goods ;  and  if  the  plaintiff*  reco- 
vered the  value  of  the  goods  against  the  defendant 
on  this  bill,  he  would  be  liable  to  the  defendant  for 
precisely  the  same  amount^  and  he  would  not  be 
answerable  for  the  costs  which  the  defendant  had 
incurred  by  resisting  a  demand  that  could  not  be 
resisted  with  success. 

GiBBs,  C.  J. — I  think  the  witness  cannot  b^  exa- 
mined without  a  release.  Papillon  bought  goods 
of  the  plaintiff,  and  afterwards  gave  him  this  bill, 
out  of  which  bill,  according  to  the  evidence,  the 
price  of  those  goods  was  to  be  paid.  The  defence 
is,  that  Papitton  did  not  deliver  the  bill  as  payment, 
l)ut  in  order  that  plaintiff*  might  discount  it.  Now, 
if  Papillon  received  the  bill  merely  to  pet  it  dis- 
counted, and  he  pledged  it  for  a  debt  of  his  own,  I 
am  clearly  of  opinion  that,  in  a  special  action,  he 
would  be  liable  to  the  costs  of  this  action,  as  special 
4amage,  resulting  from  the  violation  of  his  duty. 

Verdict  for  plaintifll 
Best,  Serjeant,  and  F.  Pollock,  for  plaintiff*. 
Imim,  Serjeant,  for  defendant 
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Heoi^y  v.  Lapage. 


1.  ^.nnder.  f  m  iHE  plain tiflf  sued  as  administratrix  of  her  late 
gicceitain"^  -^  busband^  who  bad  been  captain  of  a  merchant 
S^to  iSfJ  ship  trading  between  England  and  Russia.  The 
OTiarbiiiof'^^  action  was  brought  to  recover  the  sum  of  87/.  10«. 
'*^*"?th'"*^^  which  was  chimed  to  be  due  as  extra  freight  for 
i^ds,jn which  the  conveyance  of  some  bales  of  woollen  from 
charge!  is  the  England  to  St.  Petct'sburgh,  It  appeared  that 
accwdS?o  goods  of  this  kind  were  prohibited  by  the  Russian 
^^dsl^'^Bufa  government ;  and  that  any  foreign  ship,  on  board 
second  coil-     of  which  thev  were  found,  was  subject  to  confisca- 

tract  is  ipade        ,  ^         ,       ,  .n         n  i    i-  t 

between  the  tiou.  Regular  bills  of  ladmg  were  made  out  for 
whkh*l9L  uii-  the  goods  in  question  ;  and  it  was  admitted  that  the 
pl?3!a*iwger  freight  had  been  paid  to  the  owner  according  to  the 
ifS^'^oodr^'  bill  of  lading.  But  it  was  likewise  in  evidence  that 
should  be  safe-  an  agreement  had  been  entered  into  between  the 
i^rergu  port.  Captain  and  the  defendant,  '^  that,  in  case  the  bales 
iMd^^^^B?^*  should  be  safely  landed  and  warehoused  in  Russia, 
SSJh^'under  th©  defendant  would  pay  him  the  sum  of  lOOl." 
^ebwionRd'  rpjj^  ffoods  wcrc  safely  landed  in  Russia  ;  and  th^ 

mg,  and  hke-  o  /.     •  i  i  . 

wisepartofthe  defendant  paid  a  part  of  the  money  under  this 
Sea^w^ent,  agreement,  but  refused  to  pay  the  residue ;  for 
Jayttie re'""  which  this  actiou  was  brought.  The  .declaration 
Hdd^tatnot-  contained  counts  for  freight,  and  the  common 
the^uTof^^^^^  counts.  The  defendant  had  likewise  expressly 
ing,  he  was      promised  to  pay. 

theresidne  as 

'TIS??**        Vaughan,  serjeant,  for  the  defendant.— Admit- 

freight  may  be  •■•.*_ 

recovered  under  a  common  count  for  work  andlabeiir^^Dc. 
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tinp^  that  a  contract  to  smuggle  goods  into  a  foreign 
country  can  be  sustained  in  an  English  court  of 
justice,  upon  the  principle  that  the  laws  of  one 
fixate  do  not  regard  the  revenue  laws  of  another^ 
the  plaintiff  cannot  maintain  this  action: — I.  be- 
cause the  stipulated  freight  for  these  goods  has 
already  been  paid  according  to  the  terms  of  the 
bill  of  lading. — 2.  The  plaintiff,  having  contracted 
to  carry  the  goods  for  a  certain  sum,  is  precluded 
from  recovering  another  sum  by  a  bye  bargain 
without  a  new  consideration. — 3.  This  declaration 
contains  only  counts  upon  an  action  for  freight. 
There  are  no  special  counts  for  extra  freight. 
Extra  freight  Ms  an  anomaly  in  law,  and  cannot  bd 
recovered  but  on  a  contract  made  in  terms  to  in- 
clude it; 


>816. 


Hedlst 

r. 
Lapaoi* 


Befit,  Serjeant,  conlrct, — The  captain  has  a  fight 
to  stand  upon  his  express  agreement  with  the  de- 
fendant. It  may  not  be  correct  to  call  it  a  contract 
for  extra  freight ;  biit  there  is  a  consideration  for 
the  defendant's  promise  in  the  care  and  trouble 
which  the  captain  took  to  land  these  goods  in 
Russia,  There  is  no  need  of  special  counts. 
Freight  may  be  recovered  upon  a  count  for  work 
and  labour.  The  defendant  moreover  has  pro- 
mised to  pay. 


Pauk,  J. — I  think  the  plaintiff  is  entitled  to 
recover,  notwithstanding  he  has  been  paid  the 
stipulated  freight  under  the  bill  of  lading.  Extra 
freight  may  not  be  the  correct  term  for  the  present 
claim ;  but  the  barely  having  of  these  goods  on 
board  subjected  the  ship  to  confiscation  by  the  laws 

Vol.  I.  2D 


mi 
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1B16. 


ilEl>LEY 

-Lapag«« 


of  RussM.  Tire  freight  stiptilfited  by  the  bill  of 
lading  wm  little  more  thHn  cdonrable^  and  not 
^eant  as  an  ii^det^mity  for  (be  rin^k.  It  rs  absurd 
to  SHpl^ose  that  it  was.  But  every  objection  of  this 
kind  is  wawd  by  the  promise  to  pay.  There  is  no 
need  of  any  special  connts. 


Best,  Serjeant,  and  Siorks,  for  plaintiff. 


X^avghatf,  serjeant,  for  defendant. 


MICHAELMAS  TERM,  57  GEORGE  III.  395 

1818. 


SITTINGS  AFTER  MICHAELMAS  TERM,  57  GGa  IK. 
AT  GUILDHALL. 


■*-a*u*- 


T 


ZwiNGER  and  Another  v.  Samuda. 


HIS  was  an  action  of  trover  brought  to  re-     ^'  hiTimc 

^  some  coffees 


cover  thirty  casks  of  coffee.     The  coffee  in  inthtfVai 
question  had  been  imported  in  the  names  of  Moses  em^oys^  *' 
and  Co.,  and  warehoused  in  the  West  India  Dock«.  t^hi^^the^ 
At  the  time  of  importation  a  person  of  the  name  of  huS^'h 'fi^^ 
Roebuck  had  an  interest  in  them.     Roehtbck  not  has  found  a 
being  able  to  pay,  the  coffees  were  purchased  by  ud^reqaim 
the  defendant,  and  stood  in  his  name  in  the  books  posse^lon^r 
of  the  Company.    On  the  13th  of  August,  Roe-  ^^^^^i"^^^ 
buck,  who  was  a  dealer  in  coffee^  was  employed  ll^T  ^^  *^ 
by  the  defendant  to  sell  them  ;  and  he  negotiated  iQcioned  iu 
a  sale  with  Doxat  and  Co.,  who  were  the  brokers  receiving  his 
of  the  plaintiffs.     On  the  16th,  Roebuck  informed  KTo^'Ihe 
the  defendant  that  he  had  sold  the  coffee  for  the  JofteJ'^The 
sum  of  534/.,  and  required  to  be  put  in  possession  *>rokerUieQ 
of  the  Dock  warrants,  which  the  defendant  deli-  fee  to  the 
vered  to  him  (indorsed  in  blank)  on  receiving  hjs  fecdves^im- 
check  for  that  sum,  drawn  upon  his  bankers  Han-  ment^ilpolT^ 
key  and  Co.     On  the  same  day  Roebuck  completed  ^^"Ji^^J^*' 
the  sale  with  Doxat  and  Co.,  the  plaintiffs*  brokers.;  f>n^"-  'iii« 

'^  broker's 

check,  given 
to  A.^  is  dislionotired,  and  J,  iramediatelv  stops  the  goods  In  the  Dock  warehoose.  Held, 
that  the  plaintiffs  bad  a  right  to  reover  b  trover  acainst  A.  oo  the  froind  that  the  deli- 
very of  the  Dock  warranto  bv  the  broker  to  the  pluntiffs,  upon  payment  made  to  him, 
ronstitnted  a  complete  tnmtiWby  the  ewton  and  ufagc  of  tni4e;  ijpl  defeated  the  right 
•f  stoppage  t«  IrutmhL 

8  D  2 
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1816.       he  banded  over  the  Dock  warrants  regularly  in- 
^■^V^^  dorsed,  and  received  payment  by  a  check  of  the 
and  Auother  plaintifls.     In  the  mean   time  the  defendant,  who 
^'  held  Roebuck'%  check,    was  informed,  upon  pre- 

senting it  at  the  banker's,  that  orders  had  been 
received  not  to  pay  it.  In  the  result  the  check 
was  dishonoured ;  and  the  defendant,  on  the  next 
day,  gave  notice  to  the  Dock  Company  to  stop 
the  goods.  The  question  was,  whether  the  de- 
fendant had  a  right  to  stop,  after  the  indorsement 
and  delivery  of  the  Dock  warrants  to  the  plaintiffs 
upon  payment  for  the  goods. 

VaughaUy  serjeant,  for  the  defendant,  contended, 
1.  It  was  clear  that  the  original  vendor,  the  defend- 
ant^ through  whom  title  was  derived  to  the  plain- 
tiffs, had  been  defrauded;  and  the  question  was, 
whether  the  delivery  of  the  Dock  warrants,  under 
the  circumstances  of  the  case,  passed  a  title  to  the 
property  not  subject  to  a  countermand.  He  con- 
tended that  a  Dock  warrant  was  not  a  negotiable 
instrument,  like  a  bill  of  exchange,  or  bill  of  lading. 
That  those  instruments  were  assignable,  and  con- 
veyed property  by  the  custom  of  merchants ;  but 
a  Dock  warrant  had  no  such  character.  It  was 
merely  an  authority  to  the  Doc^k  Company  to  deli- 
ver, and  countermandable  like  a  common  order  for 
delivery.  The  question  was  of  the  greatest  magni- 
tude. Did  the  mere  transfer  of  an  instrument,  not 
known  till  within  these  few  years  in  commerce, 
although  admitted  to  be  for  a  valuable  consider- 
ation between  third  parties,  defeat  the  right  of  the 
unpaid  vendor  to  stop  the  goods?  «.  Tlie  plain- 
tiffs had  been  guilty  of  laches ;  and  bad  taken  the 
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warrants  from  the  person  who  delivered  them  with-  tl?^^^ 
out  enquiry.     It  was  not  sufficient  to  have  the  war-    „ 
rants  handed  over ;  they  should  have  applied  to  the  and  Another 
Dock  Company  to   know    if  there  was   any  stop  '^^ 

upon  the  goods. 

Several  brokers  were  called  on  both  sides, 
who  stated^  that  it  was  a  very  common  case  for 
these  warrants  to  pass  from  one  hand  to  another; 
and  they  were  considered  to  convey  the  property 
by  delivery  without  application  to  the  Dock  Com- 
pany. That  sometimes  application  was  made  to 
the  Dock  Company  before  payment,  the  vendees 
not  being  satisfied  with  the  bare  indorsement  of 
the  warrants.  But  that  such  practice  was  not  fre- 
quent. 

The  Solicitor  General,  contra. — ^These  instru- 
ments are  received  in  commerce  as  the  symbols  of 
property ;  they  circulate  from  hand  to  hand  by  in- 
dorsement ;  and  it  would  be  a  great  impediment  to 
merchants,  if  no  property  passed  under  them  with- 
out a  previous  application  to  the  Dock  Company. 
The  defendant  indorsed  these  warrants  in  blank, 
and  thus  sanctioned  the  transfer  of  the  property 
to  any  person  who  purchased  for  a  good  consi- 
deration. It  is  no  reason  why  the  plaintiffs  should 
sustain  a  loss,  because  the  defendant  had  inadver- 
tently trusted  Mr.  Roebuck. 

Park,  J. — I  think  these  instruments  are  made 
negotiable  by  the  custom  of  the  trade.  They  are 
symbols  of  property  ;  and  the  merchant,  who  pur- 
chases them  for  a  good  consideration,  derives  a  title 
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1816.       from  the  indorsement  and  delivery.    They  resemble 

^^^'^^^^^    a  bill  of  lading.    The  plaintiffs  took  the  warrants  in 

sndi^tl^r  *^^  ^•^^^  course  of  dealing; ;  and  I  do  not  think  that, 

V.         in  order  to  perfect  their  title,  they  were  required 

SmuDA.     ^  make  an  application  to  the  Dock  Company. 

Verdict  for  the  plaintiffs. 

Shepherd,  S.  G.  and  Lens,  seijeant,  and  Ri- 
charJkon,  for  plaintiffs. 

Vatighan  and  Onslow,  seijeants,  and  F.  Pollock, 
for  defendant. 


This  case  was  discussed  in  nion  expressed  by  tlie  learned 

Court   in  the  ensuing  t^rm,  judge  at  Nisi  Prius,  that  these 

upon  a  motion  for  a  new  trial ;  Dock  warrants,  indorsed,  bond 

but,  after  granting  a  rule  nisi^  Jlde,  and  for  good  considera. 

the  Court,  when  the  case  came  tions,  transferred  the  property 

on  to  be  ai^pied,  dischai|;ed  In  die  goods,  like  a  bill  of 

tiio  rule;  upholding  the  opi«  lading,  kc. 


MlCIIAEIJdASI  Ti^RM,  57  GEOROf:  III.  399 

1814. 


Dunn  r,  Slep. 


rriHIS  was  an  action  of  conlribution  brougbt     t  A  bond  is 

I        1  .  •      *  *       *  given  to  ilfi. 

JL    by  one  surety  again$l  i^  co-surety,  to  rec;of  er  «nd  a  by  the 

an  aliquot  share  of  a  sum  of  mqney  which  he  liacjl  SSunt"** 

been  obliged  to  pay,  in  consequence  of  his  tf^yinff  u^JTforo!"^*' 

entered  into  a  bond  jointly  with  the  defendant  and  i^bf  puintlffi^ 

•*  1^1  obliged  to  pay 

others,   to  indemnity   Broxcn  and  Co,  who  were  the  bond,  «nd 
bankers  at  Brighton^  against  any  loss  which  they  tionrg^inst^' 
might  sustain  in  certain  transactions  with  a  Mr.  ^r  c^ntn bi^ 
John  Sleey  the  defendant's  brother.     The  case  wap  J^n"*eif»rtap 
this:  John  iUee  had  become  indebted  to  Brown  ^^•V^t^P"":^ 

1^1  II     1  1  •        /•  cipal  had  paid 

and  Co.  who  called  upon  him  for  some  security,  money, specific 
John  She  proposed  a  bond  to  be  executed  by  hiosr-  connt^onhin 
self  and  three  sureties,  jointly,  and  severally.     Tb*  Sheobugee!.**^ 
sureties  were,  Josiah  Slee^  the  present  defendant,  Jwig^e Ud*^** 
Atkins,  and  Dunn.    The  bond  was  for  3,000/.,  4be  «?"»«> »« ^^  ^ 

...  /•  I  .     1  .  1  .  thcacconntof 

conditions  were  tor  a  general  indemnity,  and  it  wm  the  bond, 
provided  that  three  months'  notice  should  be  given  dedjirat?o»  of 
to  the  parties  before  the  bond  was  to  be  put  in  jTofilto  ic- 
suit.    The  bond  bore  date  January  1809.     Brawn  «®"«\he  re- 

•^  ceived  ihe  nio» 

and  Co.,  trusting  to  this  bond,  dealt  for  some  time  ney,orhowha 

•  1     T   *       Of  1     A    1  •  .   .  /•  «.  had  applied  it, 

With  John  Slee  ;  but,  becoming  suspicious  of  Slee*%  (uniesa  meh 
solvency,  they  gave  notice  io  Dunn,  one  of  the  were  mad?  at 
sureties,  and  called  upon  him  to  pay  3,000/.  which  paV^nt.fwaa 
was  then  due  to  them  from  She.     This  application  "®j^'^°"j 
was  made   in  the  latter  end  of  the   year   1814.  obligee  muti 
Dunn,  not  being  able  to  pay  at  the  time,  gave  a  witneM. 

f .  Though 
time  given  to  the  principal  wiU,  «nder  certain  circomstaace««  ezonrrate  a  iorety ;  yet, 
time  given  to  a  sart  tv,  without  the  privity  of  his  co-surety,  will  not,  nfQH  hit  pajiog  tha 
debt,  tfect  his  right  of  acUwi  for  contributioa  agaiatt  lecB  eo-«ti«^» 
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J8|0  warrant  of  attorney  to  Brown  and  Co.  bearing  date 
Ist  January  1815,  to  secure  the  3,l)(K)/.  which 
warrant  of  attorney  contained  a  defeasance  to  be 
void,  provided  th^  money  should  be  paid  on  or 
before  the  1st  of  June  1816;  otherwise  judp^ment 
to  be  entered  up,  and  execution  issue.  It  ap- 
peared that  Dunn  entered  into  this  .arrangement 
with  Brown  and  Co.  without  the  privity  of  the 
defendant.  John  Slee  and  Atkins,  the  other 
surety^   had  since  become  bankrupts. 

On  the  part  of  the  defendant  there  were  two 
points : — 1st,  That  John  Slee  had  paid  the  3,000/. 
specifically  to  Brown  and  Co.  in  discharge  of  the 
bond  ;  and,  therefore,  that  the  payment  made  by 
Dunn,  whjch  was  two  years  after,  could  not  ren- 
der the  defendant  liable  to  repay  him.r — 2d,  That 
the  defendant  was  discharged  in  law,  the  prinr 
cipals.  Brown  and  Co.,  having  given  time  to 
Dunn;  and  Dunn  having  made  a  new  arrange- 
ment with  them,  without  the  privity  of  his  co- 
sureties. 

To  prove  the  first  point  John  She  wps  called 
as  a  witness :  he  stated  that  Brown  and  Co.  had 
applied  to  him  in  1812,  to  pay  the  3,000/.  on  the 
bond  ;  that  he  accordingly  paid  it  by  instalments  of 
1,000/.  each  into  the  hands  of  their  London  bank- 
ers; the  last  payment  being  made  in  Sepf ember, 
1812.  He  was  then  asked  by  the  defendant's 
counsel,  whether,  after  the  payment  of  the  several 
instalments.  West,  one  of  the  junior  partners,  !:ad 
not  admitted  that  they  had  received  the  3,000/.  ofi 
the  specific  account  of  the  bond.     This  question 
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was  objected  to  by  the  phintiflTs  counsel^  who       UiS. 
insisted  that  West  should  be  called.  ^Dw»^ 

V. 

ieifs  and  Pelt,  seijeants  for  the  defendant,  con-  *"*• 
tended,  that  the  evidence  was  strictly  admissible,  and 
that  it  was  not  necessary  to  call  West.  That  the 
declarations  of  a  person,  not  a  witness,  were  often 
admitted  in  evidence,  in  cases  in  which  he  was  no 
party  npon  the  record.  That  the  material  ques- 
tion in  the  case  was,  had  Brown  and  Co.  been  paid 
the  specific  3,000/.  on  the  bond  ?  Surely,  their 
admission  that  they  had  been  paid  in  a  particular 
manner  was  evidence  in  a  cause  which  turns  upon 
that  point  solely.  In  an  action  on  the  bond  it 
would  have  been  good  evidence  a^inst  Brown  and 
Co.  and  why  is  it  not  good  evidence  in  an  action 
like  the  present,  which  is  in  substance  upon  the 
bond  itself. 

Shepherd,  S.  G.  contra. —  West  may  be  called. 
The  written  entries  of  a  witness,  who  is  dead,  may 
be  read  in  evidence ;  the  reason  is,  because  he  is 
dead.  But  West  is  a  competent  witness^  and  may 
be  examined. 

Par&e,  J. — I  am  of  opinion  that  the  declaration 
of  West  is  not  evidence  in  the  cause.  What  West 
said  at  the  time  of  payment,  or  at  the  time  when 
payment  was  demanded  of  John  Slee,  was  a  fact 
that  might  be  proved  ;  it  would  be  a  part  of  the  res 
gest<B;  but  any  declaration  made,  after  payment, 
upon  what  account  he  received  the  money,  is  no 
evidence  against  the  plaintiff.  He  must  be  called  ; 
his  unsworn  declaration  cannot  bind  any  intcre^ 
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1816.       of  the  plaintiff,  who  has  a  right  to  his  oath^  and  to 
cross-examine  him.   I  therefore  reject  the  evidence. 

Other  evidence  was  given^  the  tendency  of  which 
was  to  shew,  that  the  3>000Z  had  not  been  paid  or 
received  on  account  of  the  bond. 

Lens,  Serjeant,  then  objected,  that  the  plaintiff 
could  not  recover  in  point  of  law.  Brown  v^nd  Co. 
bad  given  time  to  one  surety,  the  present  plaintiff^ 
who  had  entered  into  an  arrangement  with  them^ 
without  acquainting  his  co-surety,  the  defendant. 
That  the  defendant  was  thereby  discharged.  A  new 
security  was  taken  from  Dunn  in  his  own  name,  giv** 
ing  him  time  for  eighteen  months.  This,  therefore, 
was  a  discharge  to  the  defendant,  unless  Broton  and 
C!o.,  or  the  plaintiff,  could  shew  bis  express  consent. 

Shepherd,  S.  G.  contra, — This  is  a  case  of  time 
given  to  a  surety,  and  not  of  time  given  to  a  prin- 
cipal. An  obligee  undoubtedly  cannot  give  time  to 
a  principal,  without  the  privity  of  the  surety  ;  but 
be  may  give  time  to  one  surety  without  the  con- 
sent of  the  other,  and  hold  them  both  liable. 

Parr,  J.^ — This  case  does  not  fall  within  the 
general  rule.  Undoubtedly,  as  between  principal 
and  surety,  time  given  to  the  former,  without  the 
eofisent  of  the  surety,  will^  under  certain  circum* 
stances,  discharge  the  surety.  This  rule,  which 
now  obtains  in  courts  of  law^  was  originally  bor- 
rowed from  courts  of  equity ;  and  it  is  not  technical^ 
but  founded  in  essential  justice.  We  proceed,  hf 
tbe  same  aaalogies,  in  our  mercaniilc^  l^w  apQ^  bilj^ 
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of  excliange.  *naie  jn^^n  to  die  accfplor  will  4i»* 
chu^  the  dnwer.  But  I  mm  noi  mware  tint  it 
applies  between  co-tnieties.  Each  soretj^  is  liable, 
jointly  and  seTeraOy,  on  this  bond.  One  sniYty  can- 
not be  injnred  by  tiaie  having  been  giTen  to  nno* 
ther.  Brown  and  Go.  might  have  rKtwered  the 
whole  amonnt  from  any  one  of  the  sureties ;  and 
the  surety  who  paid  the  whole  would  still  hate 
his  action  of  contribution  aguinst  a  co-surety»  not* 
withstanding  any  arrangement  for  time  which 
might  prerionsly  have  taken  place  between  the 
oUigee  and  such  surety,  i  think  this  is  no  an* 
swcr. 


i^ic 


Verdict  for  89U.  lOt. 

Solicitor  General,  HuUock,  serjeant^  and  itata^ 
for  plaintiff. 

Lens  and  Pell,  Serjeants^  and  Richardson,  for 

the  defendant. 


In  the  eosQiog  term,  the  de- 
fendant's counsel  applied  for  a 
rule  to  shew  cause  why  there 
should  not  be  a  new  trial.  The 
Court,  upon  hearing  the  case, 
refused  the  rule,  thereby  con- 
firming the  opinion  given  by  the 
learned  judge  at  Nisi  Prius. 

Equity  will  not  charge  a 
surety  further  than  he  is  bound 
at  law.  Raidiffe  ▼.  Graves^  1 
Vern.  196.    Sheffield  t.  Lord 


Castleion^  2  Venu  393.  Thert« 
fore  any  act  dischaiging  the 
principal  at  law,  discharges 
the  surety,  unless  the  surety 
be  implicated  in  fraud  in  bring- 
ing  about  such  discharge  to  the 
prejudice  of  the  rights  of  the 
obligee. 

The  reason  forming  the 
ground  of  discharge,  is  an  act 
of  time  being  so  gi?en  to  the 
principal,  that  the  obligee  has 
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Dvm 

V. 

Slee. 


-undertaken  not  to  sue  the  prin- 
cipal in  the  mean  time,  eyen 
at  the  request  of  the  surety. 
Rees  V.  Barringtoriy  2  Vez. 
Jun.  540.  Diet,  in  Wright  t. 
Simpson^  0  Vez.  734.  Bat 
the  mere  change,  or  addition, 
of  securities,  not  displacing  the 
original  debts,  nor  tying  up  for 
a  time  the  creditor's  right  of 
action,  will  not  discharge  the 
Surety.  BouUbee  r.  Stubbsy  18 
Vex.W. 

Composition  with  the  prin- 
cipal, rcserTing  the  remedy  for 
the  remainder  against  the  sure- 
ty, has  been  recognized  in 
codrts  of  law  and  equity; 
though  it  is  considered  as  in- 
Tolfing  the  absurdity  of  ren- 
dering the  principal,  by  cir- 
cuity of  action,  liable  to  the 
whole.  BouUbee  ▼.  Siubbsj  18 
Vez.  20.    But  the  utility  of 


making  a  judicious  arrange^ 
ment  for  the  benefit  of  creditor 
and  surety,  may  be  easily  per- 
ceived ;  and  there  is  no  dero- 
gation from  the  due  protection 
of  the  surety,  by  suing  him  onl^ 
for  a  part  of  that  whole,  which 
might  have  been  demanded 
from  him ;  leaTing  his  remedy 
against  his  principal  for  such 
part  unprejudiced.  Perhaps  a 
creditor,  compounding  with  his 
principal^  and  delaying  the  de- 
mand of  the  debt  against  the 
surety,  and  in  the  mean  tiade 
the  principal  becoming  insol- 
rent,  might  be  a  case  for  equity 
to  interpose,  In  order  to  pro- 
tect the  surety  against  the  cre- 
ditor upon  the  ground  of  fraud  : 
but  it  is  apprehended  that  this 
is  an  undecided  case.  See  Orme 
▼.  Youngj  ante,  p.  84. 
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OsEY  and  Another  x?.  Gardner  and  Another. 


T 


ROVER  to  recover  150  puncheons  of  rum. 


A,  has  somf 
rnm  in  the 

The  defendants  beinff  possessed  of  the  rum  ^edimiut 

,  .    ,  ,  .         1         .«-         Docks,  which 

in  question^  which   was  at  the  time  m  the   West  heseiistoj}. 
India  Docks^  sold  it  to  a  person  of  the  name  of  be  shipped  by 
Meredith,  who  gave  directions  to  ship  it  on  board  chiirtewTtJ* 
the  Zealous,  which  he  had  chartered  on  a  voyag;e  |^„,^^di-^''* 
from   London  to  Rotterdam.     Having*  obtained  a  vered onboard 

^7  thp  vesftel   B 

bill  of  lading  from   the  captain^  previous  to  the  ffeuabiuW 
loading  of  the  goods,  Meredith  indorsed  it  over  to  tbe'cfpt^n; 
the  plaintiffs,  who  gave  him  their  check  for  4,000/.  Jhe^min*' 
on  Jones,  Lloyd  and  Co.  in  payment  for  the  rums,  ^^^^^^"s^i^'' 
This  check  was  duly  honoured:  but  the  defend-  for  it,  upon  an 

,     .  .Ill-  .    .  «     1       indorsement  ot 

ants  not  being  paid^  and  havmg  a  suspicion  of  the  the  biu  of 
solvency   of  Meredith,    countermanded  a  part  of  beilT^uopaid, 
the  goods,  which  were,  at  the  time  of  countermand,  JhewWeMyof 
in  the    course  of  delivery  from   the    West  India  ^'^^f\ul^^^ 
Docks,  and  seized  the  rest,  forcibly,  from  the  vessel  rnm  forcibly 

1  «      ^       I  •    ■      ■         111  I  •  1  from  out  of  tht 

on  board  of  which  they  had  been  shipped,  vessel,  and 

countermands 
the  delivery 

One  hundred  and  three  puncheons  were  on  board  J|,troveVbv 
when  the  defendants  stopt  them  :  forty-seven  were  ^'  "xain^^  ^• 

*  •'  to  recover  the 

Still  undelivered.     The  transaction  between  Mere-  lum-.  Held, 
ditk,  and  Osey  and  Co.,  on  their  part,  was  not  liable  no%ooltit"e' 
to  impeachment.  ofiadingrsnch 

bill  bcinf(/raM* 
duient,  inas- 

The  bill  of  ladine:  bore  date  on  the  28th  Mwem-  n»"<^»»  ■»/!• 

1         i/-»iK  I't.ii'  ^1  t  procured  it  to 

ber  181  o,  which  was  before  any  of  the  goods  werie  tesii^ned  by 
on  board  the  Zealous.  before^he  rum 

.     vras  delivered 
on  board  the 
ship. 


OsET 
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1816*  Shepherd,  S.  G.  for  the  defendants,  contended, 

that  they  had  a  right  to  stop  the  rum  in  tran^ 
situ.  It  was  true,  tlie  plaintiffs  had  paid  a  good 
Gardner,  consideration  for  the  rum ;  but  they  could  only 
take  such  title  to  the  goods  as  Meredith  pos- 
sessed. The  captain  had  signed  a  bill  of  lading 
before  the  goods  were  on  board.  At  the  time  it 
bore  date  they  were  actually  in  the  West  India 
Docks.  He  had  moreover  signed  a  bill  of  lading 
to  persons  who  were  not  the  real  shippers.  The 
defendants  were  the  shippers  ;  they  had  shipped  a 
part,  and  had  countermanded  the  remainder.  It 
would  be  the  source  of  infinite  frauds  if  a  bill 
of  lading  could  be  construed  to  convey  an  assign- 
able property^  before  the  goods  were  actually 
laden  on  board  the  vessel  The  bill  of  lading 
purported  that  the  goods^  at  the  time  of  delivering 
it^  trere  on  hoard.  If  they  were  not  on  board  at 
that  time,  it  was  an  instrument  pregnant  with 
fraud. 

Besty  Serjeant,  contra, — The  plaintiffs  knew 
nothing  of  the  circumstances  under  which  tliis 
bill  of  lading  was  signed.  It  was  exhibited  to 
them,  and  Ihey  paid  4,000/.  for  the  property. 
The  bill  of  lading  transfers  the  property,  whether 
the  goods  are  on  board  or  not ;  if  the  assignee,  at 
the  time  he  takes  it,  is  ignorant  that  the  goods  are 
not  on  board.  No  attempt  is  made  to  impeach 
the  honesty  of  the  transaction  on  the  part  of  the 
plaintiffs.  The  ship  was  chartered  to  Meredith. 
The  moment  the  goods  were  p«it  on  board  the 
delivery  to  Meredith  was  perfected,  and  the  sale 
to  the  plaintiffs  attached. 
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BuRROUGH,  J. — Under  the  circumstances  of  the  181(J. 
case,  I  think  the  bill  of  lading  transferred  no  pro- 
perty to  the  plaintilTs.  Can  a  bill  of  ladinj^  be  con- 
sidered to  be  made  bond  fide,  when  no  goods  are 
on  board  at  the  time  that  the  captain  signs  it?  Is 
not  such  an  instrument  fraudulent? 

Upon  some  of  the  Jury  expresning  an  opinion 
Ihnt  they  thoue^lU  tlie  bill  of  tadina^  fraudulent  upon 
that  ground^  the  plaiutitTs  consented  to  be  non- 
suited. 

Best,  Serjeant^  and  F.  Pollock,  for  the  plaintiffs. 

Shepherd,  S  G.  Vaughan,  Serjeant^  and  Mar- 
rtfatt,  for  the  defendants. 


Vide  Craven  r,  RyJ^r^ante,     and  Withers  ?.  Ly.x^p,  18.  See 
p.  100.:  and  6  Tauut.  433.:      likewise  the  notes  to  the  cases. 
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AftBouiN  and  Anolher^  Assignees  of  Goti^EN^  a 
Baivkrvpt,  ii.  Tritton  and  Others. 

^^^before  T^i|"ONEY  had  and  /-eceiVed.— The  defendants 
cy.oucountt*  -L^-"-  pleaded  the  geiicral  issue.  This  action  was 
rx?hM^"witk  brought  to  recover  the  sum  of  934/.  8^.  8rf.  being 
Sn^w^They  ^^^  balaucc  of  an  account  in  the  hands  of  the  de- 
mHitetr emit  f^"^®'^^^*  ^^^  ^^^  ^^^"  bankers  to  a  person  of  the 
for  the  value  name  of  Gowefi.  In  May  1816,  Gowen  procured 
hifi  acconnt,  the  defendants  to  discount  him  two  bills  of  ex*- 
ru'J^/''*A'ba.  change;  one  for  1,000/.  at  two  months,  drawn  by 
wue%midr  bimself,  and  accepted  by  one  Arnold  ;  the  other, 
beforetbe       foy  312/.    17s.,  drawu  in  the  same  manner,  and 

bankruptcy,  •  n 

and,  whilst  tbc  jacceptcd  by  one  Mills,  Both  bills  were  discounted 
niDDin|jnV  in  cash  by  the  defendants,  and  Gotcen  had  credit 
whcn^th^*'  for  them  in  his  account  with  the  house,  minus  the 
tbauh"y"hi^«  discount.  This  transaction  was  in  May.  On  the 
in  their  hands  igth  of  June,  the  defendants  made  up  GowctV^ 
due  to  ^.,giv- account,  which  was  then  balanced;  when,  giving 
tor  the  wits  '  him  Credit  for  the  proceeds  of  the  discounted  bills 
!lir be™ml°*a'  (^^en  running)  the  sum  of  934/.  ^s.  8e/.  stood  as  a 
bankrupt,  and  balance  in  his  favour.     This  sum  was  now  soug-ht 

the  bills  are  ^ 

dishonoured,    to  be  recovcrcd  by  the  present  action.     On    the. 

lljpid,  that  io      <.-,,/.T  ^  •!  /.«! 

an  action  l7th  of  Jtine,  Gotoeu  committed  an  act  of  bank* 
baukersfo^r  Fuptcy,  and  a  Commission  issued  on  the  20th.  On 
idoiuuTtobe  ^^^  ^^^^  ^^  "^^^y  ^'^^  present  action  was  com- 
tUieto/i.  be.    menced:  on  the   19th,  the  bill  for  1,0(X)/.  became 

tore  Itis  bank- 
ruptcy, they     due;  and,  on  the  I2th  of  August,  the  second  bill 

to^ei  ol       for  31^/.  17s.     Both  acceptors  were  insolvent,  and 

cfatmrtur**     tl^e  bills  remained   in  the  hands  of  the  defendants. 

amount  of  the 

dishonoured  bills,  it  being  t  case  of  ma^tMl  credit,  under  tbe  5tb  Geo.  II.  c.  SO.  s.  S8. 
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It  was  in  evidence,  that  a  clerk  of  the  defendants        isis. 

called  upon  Gowen,  on  the  1 7th  of  June,  to  tell  ^'^■^^'^*^ 

hiih  of  the  apprehended  insolvency  of  the  accep-  ^^  Anotlitr 
tors  of  both   bills,  and  to  require  that  the  bills  v- 

should  be  taken  up,  or  security  given.      Gomen  ^(J^^ 
informed   him  that  he  was  not  in  a* condition  to 
take  them  up: 

L^ns,  Serjeant,  for  the  plaintifis,  contended,  that 
the  bills  being  actually  discounted,.and  not,  as  was 
sometimes  usual  with  bankers,  deposited,  with  li« 
berty  for  the  customers  to  draw,  the  plaintiflfs  were 
entitled  to  recover.  The  defendants  had  them- 
selves balanced  the  account  on  the  ISthofJfine, 
and  admitted  the  sum  in  dispute  to  be  in  their 
hands.  GowerCs  bankruptcy  had  put  them  in  the 
same  situation  as  his  other  creditors.  They 
must  prove  the  bills  under  his  estate,  and  account 
with  the  assignees  for  the  funds  which  belonged 
to  Gowen  at  the  time  of  the  bankruptcy. 

Shepherd,  S.  G.  contra,  relied  upon  the  statute 
5  Geo.  II.  c.  30.  s.  28.— This  was  a  case  of  set-off; 
or,  more  properly,  of  mutual  credit.  Gowen  in- 
djorsed  the  bills  to  defendants,  who  advanced  him 
money  upon  them.  They  hid  a  demand  against 
him,  and  they  had  given  him  a  credit  upon  these 
securities.  This  was  that  condition  of  the  parties 
to  which  the  statute  was  meant  to  apply.  It  was 
true  the  day  of  payment  had  not  arrived ;  but  the 
day  of  credit  wa?  passed.  The  mutual  credit 
arose  at  the  time  the  bankers  credited  Gowen  on 
the  securities,  and  when  he  (Gowen J  trusted  the 
bankers  with  the  prpceeds. 

Vol.  I.  255 
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i8td. 


Aebouin 
and  Another 

V. 

Tritton 
and  Others. 


Dallas^  Justice. — I  am  of  opinion  that  the  plain- 
tiffs are  not  entitled  to  recover.  I  rely  npon  Olive 
y.  Smith,  5  Tannton  56.  It  has  been  holden  that 
mutual  credit  in  this  aet  of  Parliament  is  a  term 
more  extensive  than  mutual  debts.  It  has  been 
applied  to  cases  where  parties  have  been  trusting 
each  other  at  the  time  of  the  bankruptcy,  and  Yum 
never  been  narrowed  to  pecuniary  demands  which 
were  liquidated  at  the  time.  The  defendants,  there- 
fore, have  a  right  to  retain  this  money  against  the 
dishonoured  bills. 


The  plaintiffs  were  nonsuited. 

Lens  and  Coply,  Serjeants,  and  Reader,  for  th* 
plaintiffs. 

Shepherd^  S.  G.    and    Campbell,    for    the  de- 
fendants. 


The  case  of  Olioe  ▼.  Smith 
determined  this :  that  where  a 
person,  entrusted  with  ralne, 
tmsts  his  creditor  with  that 
which  may  become  prodacti?e 
of  Talne,  the  first  becoming 
bankrupt,  the  second  maj  re- 
tain his  debt  out  of  the  pro- 
ceeds of  the  thing  entrusted  to 
him,  and  only  pay  the  balance. 

The  statute  of  5  Geo.  11. 
c.  30.  s.  98.  relates  not  only 
to  mutual  debts,  but  to  mutual 


credits;  and  the  term,  of  itself 
eitensiye,  has  been  enlarged 
by  a  most  liberal  construction, 
not  only  in  courts  of  law  but 
in  courts  of  equity.  It  has 
been  eitended,  indeed,  by  the 
authority  of  the  Lord  Chan- 
cellor sitting  in  bankruptcy,  to 
cases  where  an  action  would 
not  lie  at  common  law,  and 
where  the  Court  of  Chancery 
would  not,  upon  a  bill,  decree 
an  account.    Ex  parte  Deeze^ 
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I  Atk.  238.  French  ▼.  Fetui, 
Co.  BkL  Laws,  554.  Jikmson 
▼.  EUioa,  7  T.  R.  378. 

But  no  debt  or  credit  cad  be 
set  agaiDiit  each  other,  unless 
ft  accrued  before  the  bank- 
mptcj.  Ex  parte  Bcylcj  Co. 
Bkt.  Laws  561;  and  matnal 
credit  may  be  constitoted, 
though  the  parties  did  not  mean 
to  trust  each  other.  Hankey 
▼.  Smithy  3  T.  R.  507.  So,  it 
has  been  held,  that  this  statute 


1818. 


r. 

TElTTOir 

and  Others. 


is  not  to  be  confined  to  deal- 
ings in  trade  only,  or  in  case 
of  mutual  running  accounts,  Arbouim 
but  it  is  natural  justice  and  and  Another 
equity,  that  in  all  cases  of  MM- 
tuai  credit  the  balance  only 
shall  be  paid.  La$ieihor9Uih 
T.  Jonesj  I  P.  Wms.  3«5. 
See  likewise,  IVhUekeod  ▼. 
FaugkaH,  Co.  Bkt.  Laws,  566. 
And  see  Ex  parte  Siephem^  11 
Ve^ey  44;  and  Parker  ▼♦ 
Carlerj  Co.  Bkt.  Laws  567. 


SfiS 
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Levi  and  Others^  Executors  of  Angelo  Levi, 
V.  Barnes. 


An  insurance    HpHIS  was  an  action  brougrht  for  the  balance  of 

broker  is  not         I  i    •         i  •         , 

entided,  upon  -^  au  account  Claimed  to  be  due  to  the  estate 
any^sl^eof  of  the  deceased.  Money  had  been  paid  into  Court, 
^^s!!ion  of  ^"d  the  sum  sought  to  be  recovered  was  54/.  An- 
^e^Mces""  ff^'^  Xevi,  the  testator,  had  been  an  underwriter, 
Trhich  he  pays  and  the  defendant  was   employed  as   his  broker. 

over  to  the  un-  __,  .  .         ■  ,       . 

derwriters  The  mam  questiou  m  the  case  was,  whether  a 
Wm/'sudrai-  broker  was  entitled  to  an  allowance  of  12  per  cent. 
evTTcenerai^t  ^"  Settling  an  account  with  the  underwriter,  over 
has  been,  u  a    g^j  above  his  customarv  commission  of  5  per  cent, 

gratuUy  mere-  "^  '^ 

iy,ancfnota     The  plaintiffs  contended,  that  this  char£;:e  of  12 

dfemandof  ^  ^  \    ,  i  i        i     •    u^ 

right.  Korean  per  Cent,  was  a  mere  gratuity,  and  no  legal  right, 
butu^^he'  The  defendant  claimed  to  deduct  it,  1st,  upon  the 
tract" «^cr"  usage, of  trade;  2d,  upon  an  implied  contract  in 
express  or  Ira-  the  particular  case,  to  be  inferred  from  the  habit  of 

phed,  between  ^  \  .  ^        . 

th^  parties,  dealing  between  the  parties.  On  the  part  of  the 
plaintiffs  several  witnesses  were  called.  They 
stated,  that  the  12  per  cent  claimed  was  considered 
as  a  gratuity  merely ;  that  the  allowance  to  the 
broker  was  formerly  10  percent.,  and,  within  late 
years,  had  been  augmented  to  12.  That  it  was 
allowed  as  an  inducement  to  the  broker  to  bring 
the  underwriter  good  risks.  That  it  was  never 
paid  in  cases  of  bankruptcy.  That  it  was  some- 
times, but  not  invariably,  allowed  in  case  of  the 
death  of  the  underwriter.  That,  where  there  was 
a  difference  between  the  broker  and  the  underwri- 
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ter,  no  allowance  whatever  was  made.     An  under-        1816. 
writer,  in  great  business,  stated  that  he  received  ^^-^V^w/ 
22,000Z.  on  policies  in  one  year  without  making   aod  Othen 
any  allowance  to  the  broker  beyond  his  commis-          ®* 
sion.      The  commission  of  5  per  cent  was  due 
upon  (he  gross  premiums,  and  for  whatever  money 
the  broker  advanced  for  stamps,  &c.  on  the  policies 
which  he  procured,  he  was  entitled  to  charge  5  per 
centi  additional. 

On  the  part  of  the  defendant  several' brokers 
were  likewi^ie  called.  One  broker  stated,  that  he 
had  settled  200  policies,  and  had  the  commif^ion 
of  12  per  cent,  always  allowed.  He  stated  the 
allowance  (with  the  above  mentioned  excepted 
cases)  to  be  universal ;  and  that,  without  such  com- 
pensation, no  broker  could  carry  on  his  business. 
There  was  likewise  evidence  that  in  accounts  be- 
tween Levi  and  Barnes  in  the  lifetime  of  the 
former,  the  12  per  cent,  had  been  invariably  claimed 
and  allowed. 

Shepherd,  S.  G.  for  the  defendant  contended; 
Ist^  That  this  is  a  usage  of  trade  incorporated  in 
the  contract,  and  the  demand  is  reasonable.  The 
broker  becomes  responsible  to  the  underwriter  fop 
the  premium,  and  he  is  liable  to  an  action  for  it, 
whether  he  receives  it  or  not  from  the  assured. 
The  per  centage  claimed  is  not  on  the  gross  busi- 
ness done,  but  upon  the  clear  profits  received  by 
the  underwriter.  The  broker  gets  nothing  unless 
he  hand  over  a  balance  to  the  utiderwriter ;  the 
trouble,  therefore,  is  certain ;  the  compensatton 
contingent.    2d^   From  the  course  and  habit  of 
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18K.       dealing  between  the  parties  a  contract  may  be 
inferred. 

LenSj  Serjeant^  contra. — This  commission  has 
never  been  demanded  as  a  legal  obligation  but 
always  as  a  gratuity.  Though  Levi  and  Barnes 
settled  accounts  on  this  footings  it  does  not  appear 
that  the  money  was  paid  on  any  other  considera- 
tion than  as  a  gratuity.  It  has  sometimes  been 
|)aid ;  sometimes  refused ;  and  there  is  no  evidence 
of  its  having  been  paid^  when  litigated.  It  is  too 
variable  to  be  called  a  ^sage,  and  there  is  no 
ground  to  infer  a  contract. 

Dallas^  J. — I  Ihink  there  is  no  evidence  of  an 
usage  of  trade.  The  essence  of  usage  is  uni- 
formity ;  but^  in  the  present  case^  different  allow- 
ances have  been  made  at  different  times^  and  the 
demand  is  suli^ect  to  exceptions  arising  out  of  cir- 
cumstances. Now^  if  it  were  due  of  rights  such 
circumstances  would  not  prevail  to  exclude  it.  If 
it  were  demanded  upon  the  usage  of  trade^  surely 
an  allowance  of  this  magnitude,  when  refused  by 
an  underwriter^  would  have  been  compelled  in  a 
court  of  justice.  But  there  is  no  case  in  which^ 
when  refused^  it  has  been  enforced  as  other  rights 
are.  I  shall  leave  the  evidence  to  the  jury ;  but  it 
appears  to  me  that  there  is  nothing  amounting  to 
legal  usage  on  the  subject.  It  comes  to  no  more 
than  a  gratuity  given  by  the  underwriter  as  an 
inducement  to  the  broker  to  bring  good  policies  to 
him.  With  respect  to  the  second  question  it  is  for 
the  jury  to  say^  whatever  might  be  the  nature  of 
the  claim^  whether  there  was  an  implied  contract 
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between  the  parties  to  allow  it  on  the  settlement  of      isiti 


accounts.  . 

Lbyi 

and  Others 

The  jury  (which  was  a  special  jury  of  mer-        ^• 
chants)  found  a  verdict  for  the  plaintiffs^  and  stated 
that  it  was  their  unanimous  opinion  that  the  allow- 
ance was  a  gratuity  merely. 

Lens,  ^erjeant^  and  Munroe,  for  the  plaintiffs. 

Shepherd,  S.  G.  and  Beat,  serjeant^  for  the 
defendant. 


4I«  CASES  AT  NISI  PRIUS,  C.  P. 

1810. 


Benson  v.  Schneider  and  Others. 

1 4iwUmd*  ^T'HIS  was  an  action  on  a  charter  party,  dated 
coTenantstd      X    London,    January   15,    1816.       The  ship's 

supply  a  full  '      ^  ,  ,     .  .• 

andsofficieut  name  wa$  The  Canada,  and  the  voyage  \vas  from 
Suj?comoiodi-  London  to  Charlestoum,  or  JVho  Orleans,  and  from 
fiuS"*^  thence  back  again  to  atiy  part  of  the  United  King- 
o?he«°o7c?t-  ^^"™*-  ^^^  declaration  alleged  two  breaches: — 
ton;  the  freight  Igf    That  the  defendants  did  not  supply  the  ship 

of  which  was  ,    ,  ^    ,.  _  ^     .  ^       .      .  Wt       -m.r 

to  be  paid  for.  With  a  fulI  and  sutncient  freight.  2d,  Non-pay- 
prices,*per  (6.  Hicnt  of  a  part  of  the  freight.  The  defendants 
w«uimd dif.  ^^^^  issue  ow  thesc  breaches.  The  defendants 
fors'aarl"*  ^"^^^^took  by  the  charter-party  to  supply  the  ship 
coraprefsed      with  a  fuU  and  sufficient  carfi:o  of  wool,  rice,  or 

bales.  He  fur-  .^        ^     .    i  i  •  t    /• 

Dishes  a caniro  other  goods.     1  he  freight  to  be  paid  for  cotton 

bairtS'^ouon,  wools,  in  round  bales,  2-j  per  lb. ;  for  cotton  wools, 

hatcthlT^ot-*'  in  square  or  compressed  bales,  2^:  per  lb.  net;  and 

ton  re-cam-  yj^e  7/.  per  ton  net,  as  far  as  150  tons.     In  case  of 

DresMrf,accord-  *^ 

Wtotheusage  not  finding  a  cargo  at  Cliarlestown  the  ship  was  to 
andtheciw!  be  at  liberty  to  go  to  New  Orleans.  The  plain- 
country!'*  t'ff's  counsel  contended,  that,  though  the  defend- 
iraported!  ^ht  ^"^®  fumishcd  comprcssed  bales  of  wool,  that  it  was 
*^f  thT^'Ss!  ^^^^^  ^^^y  ^^  ^^^^  ^^^  ^^^  bales  recompressed,  for 
sion  the  vessel  the  purposc  of  stowage,  and  that  they  should  have 
and  sufficient  Supplied  a  Sufficient  quantity  of  compressed  bales, 
mai^'upo^tiie  which,  whcn  recompressed,  would  have  been  a  full 
had  been'ril  cargo.     The  deficiency  upon  a  survey   was  129 

tompressed^ 

tlioui^h  her  cars^o  woulil  have  been  full  and  sufficient,  if  thr>  cotton  had  been  stowed  eii/y 

In  a  comprtaaed  state.    Held,  that  A,  was  liable  for  dead  freight,  and  that  it  was  hit  duty 

to  have  fbroisbcd  the  cotton  in  re-compretsed  bales,  notwiUiilandiog  th«  words  of  the 

clMUter^party. 


V. 


and  Othert* 
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bales  of  recompressed  wool,  for  the  dead  freight       J8ia 

of  which  the  action  was  brought.     A  hundred  bales 

in  a  compressed  state  were  put  on  board  whilst  the 

captain  was  ill ;  and  it  was  admitted  that,  if  the    ScuNEiDEa 

bales  were  only  to  be  compressed,  the  vessel  had 

a  full  and  suflicient'cargo. 

It  was  in  evidence  that  the  custom  at  Mew 
Orleans  was,  when  cotton  was  furnished  in  com- 
pressed bales,  to  send  it  to  be  recompressed  ;  the 
owiier  of  the  cotton  paying  the  carriage  of  the 
woo)  to  the  machine  ;  and  the  recompressing  was  at 
the  expence  of  the  shippers.  The  recompressing 
does  not  injure  the  cotton  :  but  there  is  a  diflerence 
of  opinion  about  it.  The  custom  invariably  was  to 
recompress  the  bales,  except  the  freight  is  small;  or 
when  the  lihip  is  not  required  to  take  a  full  cargo. 
A  rotlnd  bale  is  not  called  a  compressed  bale ;  but 
a  compressed  bale  is  a  square  bale,  put  in  bags,  and 
only  slightly  pressed  by  a  sort  of  capstan.  The 
compression  and  recompression  are  both  the  same 
process,  but  with  different  degrees  of  mechanical: 
power.  The  compression  takes  place  up  the  conn" 
try,,  where  the  cotton  grows.  The  object  of  re- 
compressing Was  to  make  it  fit  for  stowage. 

Lens  and  Vaughan,  sorjeants  for  defendants, 
contended,  that  the  question  is,  whether,  when- the 
parties  use  known  terms  in  the  trade,  and  define 
what  is  meant  by  express- words,  any  usage  can  be 
pdduccd  to  shew  that  they  intended  another  thing. 
They  covenant  to  pay  for  cotton  wool  in  round 
bales,  or  in  square  compressed  bales.  The  de- 
fendants, it  is  admitted,  have  furnished  a  full  and 


Bknson 

V. 
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1816.  sufficient  cargo,  if  the  cotton  had  been  loaded  in 
the  round  or  compressed  state.  Undoubtedly,  by 
machinery  the  ship  might  have  been  made  to  hold 
ScHKEiDER  more ;  but  the  question  is,  have  not  the  defendants 
and  Others,  g^pplied  sufficient  vrithin  the  terms  of  the  charter- 
party.  The  ptirties  have  described  the  measure  of 
the  freight.  There  are  three  known  classes  of  cot- 
ton bales : — 1st,  the  round  bale ;  2d,  the  square  or 
compressed  bale ;  and,  3d,  the  re-compressed  bale. 
If  the  parties  had  meant  re-compressed  bales, 
they  would  have  used  that  term.  This  case  does 
not  turn  upon  usage,  but  upon  the  intention  of  the 
parties. 

BuRRouGH,  J.— It  appears  to  me  that  the  sub- 
stance of  the  contract  is,  that  the  ship  is  to  have  a 
full  and  complete  cargo  of  cotton  wool,  rice,  or 
whatever  other  goods  might  be  offered.  What 
follows  afterwards  in  the  charter-party,  as  to  the 
description  of  the  form  of  the  bales,  is  not  of  the 
substance  of  the  contract.  It  regulates  the  price 
merely.  If  the  parties  were  at  liberty  to  put  com- 
modities in  a  bulky  state  on  board,  the  owner 
vrould  not  have  a  full  and  complete  cargo,  and 
might  be  disappointed  of  the  fair  fruits  of  the  voy- 
age. I  think  the  substance  of  the  contract  is  the 
full  loading.  The  particular  kinds  only  regulate 
the^price. 

Verdict  for  the  plaintiff. 

Shepherd,  S.  G.  Hullock  and  Campbell,  for 
plaintiff.  i 
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Lens  and   Vaugkan,  Serjeants^  and  F.  Pollock,       I8I6. 

for  defendants.  n^*v^^ 

Bbnson 

V. 

and  Others. 
This  case  was  roojed  in  tiie  eo«     nimously  adopted  by  the  Courts 
sning  term;  but  the  opinion     and   the  rule  nisi  for  a  new 
of  the  'learned  judge,  as  ex-     trial,  which  had  been  obtained, 
pressed  at  the  trial,  was  nntp     was  discharged. 


CASfS  AT  yisi  PRa>  C  F- 


BuftE  V.  Harfcr. 


AuiMMfb  A  ^^^^^  ^"  ^  special  contract  in  wriliog. 
huS^w^ng^  -^^J^  ^he  question  arose  nfM>n  the  eridence  to  the 
bieTvWw^''  hand-writing  of  the  defendant.  A  witness  was 
mhen  the  fact  called  by  ihe  plaintiff's  connsel  to  prove  the  signa- 
ls tkriumt.      tore  of  Harper  to  the  agreement.     He  stated  that 

writiiic  tof  •       -  .....  ,  i_  •   r 

partimiar  prr^  he  oncc  saw  him  Sign  his  name  to  a  paper  which 
J!2rft!^to?e  he  then  had  in  his  possession ;  that  the  fact  made 
UfT*imt?D^o'     ^  slight  fin  impression  upon  his  mind,  that^judg- 

fii€witnrj»;«     injf  from  thatsincrle  occurrence,  he  was  not  able  to 

lMUKl,Tn,ir         ®  "  .  .     ' 

•nrii  witiitfM    say  whether  the  hand-wnting    to  the  agreement 

ineiit,tot!'bich  was  the  defendant's  or  not;  that  he  would  not 

hmS^mMn^    veuture,  from  the  mere  inspection  of  the  paper,  to 

fnn^^b^'  form  a  belief  on  the  subject ;  but  that,  by  compar- 

•kffiatwrc  Uie    |W  the  sicrnaturc  of  tlie  aerreement,  to  which  he 

ari«ra)ami       was  required  to  speak,  with  that  which  was  sub- 

nleDthekriows  scribcd  to  the  paper  then  in  his  possession,  he  was 

Mhl^'^M^*'"  3*^'^  *^  ^^^^^'^  ^^^^  he  believed  it  to  be  the  de- 
tcripiion  he    fendanfs  writing. 

Iiaa  a  right  to  ^ 

rrcnr  to  It  for 

rrrr«hi«g*hi8  BfM  and  Pell,  Serjeants,  objected,  that  this  evi- 
lubei^g firJt"'  dencc  could  not  be  received.  The  witness's  testi- 
inff  ilw  wV'  ^^^y  amounted  to  nothing  more  than  an  opinion 
the  defcodant   formed  uoon  a  comparison  of  hand-writingr.     He 

lign  his  name,  '  ■  ,  i  i    j       ' 

though  he  had  did  not  profcss  to  liave  any  independent  knowledge 
chUncxtrof  of  the  character  of  the  defendant's  signature.  He 
hit  hand  writ-  y^^^  ^^^^  j^j^^  ^j^^^  j^j^  ^^^^  oncc,  and  it  had  made 

no    impression   upon  him.      He    bad  formed  no 
standard  la  his  mind  which  he  could  undertake 
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to  apply  as  a  test  to  the  signature  of  the  particular  181G. 

paper.      Now  it  was  an  established  rule  in  evi-  ^"^^^^^^ 

dence,  that  hand-writing  could  not  be  proved  by  „. 

comparing  the  paper  in  dispute   with  any   other  Harper. 
paper,  although  such  paper  was  acknowledged  to 
be  genuine. 

Shepherd,  S.  G.  contra. — ^The  evidence  offered 
is  not  a  simple  comparison  of  hand-writing.  The 
witness  has  recourse  to  the  paper  to  refresh  bis 
memory  upon  the  subject.  It  was  evideoQe  to  be 
left  to  the  Jury. 

Dallas,  J. — How  far  the  comparison  of  baud-* 
writing  may  be  admitted  in  evidence  was  much 
discussed  in  the  case  of  The  King  v.  Cator.  The 
present  case,  however,  turns  upon  a  different  point. 
It  is  a  case  of  great  novelty  and  difficulty ;  but, 
being  required  to  form  an  opinion  upon  the  sub- 
ject, I  shall  admit  it  as  evidence  to  be  left  to  the 
Jury.  Comparison  of  hand-writing  has  been  re- 
jected upon  two  grounds.  1.  Tliat,  unless  a 
Jury  could  read,  they  would  be  unable  to  judge 
of  the  supposed  resemblance.  2.  That  specimens 
may  be  unfairly  selected,  calculated  to  serve  the 
purpose  of  the  party  producing  them  ;  and,  there- 
fore, not  exhibiting  a  fair  example  of  the  general 
character  of  the  hand-writing.  These  are  the 
grounds  alleged  for  rejecting  such  comparisons. 
But  the  present  evidence  cannot,  in  strictness,  be 
called  a  comparison  of  hand-writing.  What  are 
the  materials  of  judgment  to  which  a  witness  has 
recourse  when  he  says  that  he  believes  a  particu- 
lar signature  to  be  the  hand-^writing  of  a  particular 
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1816.       person?    He  has  seen  the  person  write^  aad  he 
^•^^^^^  is  presumed  to  have  formed  a  standard  in  his  mind; 
9.         and^  with  that  standard^  to  compare  the  if  riting  in 
HiiRPER.     question.  This  standard  will  be  more  or  les&  perfect^ 
"     according  as  the  instances  have  been  more  or  less 
frequent.  The  mere  fact  of  having  seen  a  man  once 
write  his  name  may  have  made  a  very  faint  impres- 
sion upon  the  witness's  mind.   But  some  impression^ 
however  slight  in  degree^  it  will  make ;  and  surely^ 
a:9  the  standard  exists^  and  the  witness  possesses 
the  genuine  paper^  he  may  recur  to  it^  to  revive 
his  memory  upon  the  subject.    Here^  a  basis  is 
laid  in  the  fact  of  his  having  seen  the  defendant 
sign  his  name  once.     But  his  memory  is  defective. 
He  then  recurs  to  a  paper  which  he  knows  to  be 
an  authentic  writing.    He  uses  it  to  retouch  and 
strengthen  his  recollection^   and  not  merely  for 
(he  purpose  of  comparison.    I  thinks  therefore^ 
the  evidence  is  admissible. 

The  writing  being  admitted^  the  defendant's 
counsel  called  witnesses  to  prove  that  it  wats  not 
the  genuine  signature  of  the  defendant ;  and  the 
Jury^  upon  that  point  alone^  found  a  verdict  for  the 
defendant. 

Shepherd,  S.  G.  and  Campbell,  for  the  plain- 
tiff. 

Best  and  Pell,  seijeants^  for  the  defendant. 


RexT.Caiorf  4  Esp.  117.  Le  Blanc  J.  Morewood  t. 
145.  Brune  t.  RowUmj  7  fVoodj  14  East  328.  Rcv€t 
Eut3  383.  n.  (a)  as  ruled  by     t.  Braham^  4  T.  R.  497. 
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1816. 

Bell  and  Others  v.  Nixon. 


THIS  was  an  action  on  a  policy  of  insurance^  ^  a  vtuti  if 
bearing  date  the   17th  of  Apru,  lolo,  on  port,wherje 
the  ship  Dorset,  from  Hullio  Quebec.    The  plain-  dock  tort 
tiffs  claimed  a  total  loss.     She  sailed  on  the  27th  ft^^p^^Ja 
JiprU,  1816.     She  stood  in  Lloyd's  hook.  No.  2^  f^^^^^^^ 
at  the  time  she  was  insured ;  but  before  she  sailed,  much  by  sea 
she  had  been  reduced  a  number,  in  consequence  of  uponexmmu 
a  survey  made  previous  to  the  voyage.    The  po-  ^rvey.^t  wa* 
licy  was  valued  at  3,500/.    The  freight  of  the  ship  ^d"eft'?o  brSk 
was  2,500/.,  but  was  not  insured.     The  ship  sailed  J;|][|;P;f^,^^S 
on  her  voyaffe  ;  and,  beinff  overtaken  by  bad  wea-  Umber.  HeW, 

.1  .     ^  J .         .   .        ^  •  .   ,    ,        "^       ,      ,      ^      in  an  action 

ther,  ran  into  Limerick.    Limenck  has  no  docks  to  on  the  poUcj, 
take  in  ships  of  any  size.    The  ship,  upon  survey,  gored  waT 
appeared  to  be  considerably  damaged.    The  agents  JblmdJn  be. 
of  the  plaintiffs  conceived  it  impossible  to  remove  fore  he  could 

*  *  call  upon  the 

her  to  any  port  for  the  purpose  of  repair ;  nor  could  underwriters 
she  be  repaired  at  Limerick.     She  was   therefore  the  ship  not 
surveyed,  condemned,  and  broken  up  ;  which  y&A  but"howew' 
judged  to  be  the  best  proceeding  for  all  the  parties  S^lIlSd^w 
concerned.      The  Dorset  was   a   Danish  prize,  i»tinginfl)ecie 
and  there  was  no  record  of  her  age.     She  was 
strictly  surveyed ;  and,   when  broke  up,  some  of 
the  timbers  were  found  to  be  rotten  ;  but  it  was  in 
evidence  that  she  was  sea-worthy   when  she  left 
HuU. 

Shepherd,  S.  G.  and  Vaughan,  serjeant,  for  the 


V. 
NlXOH* 
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1810.  defendant^  contended^  that  the  assured  were  bound 
'^'^'^^^'^^  to  abandon  ;  the  ship  existing  in  specie.  Ahhough 
and  Others  ^^^^^  ^^^^  "^  ^^^^  ^^  Limerick,  that  circumstance 
could  make  no  difference.  They  have  sold  the  vessel 
without  giving  notice  of  abandonment.  They  cited 
Martin  v.  Crockait^  14  East  465. 

J3eaf  and  CopZe^,  Serjeants  contri. — The  prin- 
ciple is  this ;  if  the  ship  exist  as  a  ship^  there  must 
be  an  abandonment ;  but  in  the  present  case  no 
fibandonment  was  necessary.  The  ship  did  not 
exist  as  a  ship.  She  did  not  subsist  a  a  the  same 
sort  of  thing  which  she  did  previous  to  the  voyage. 
This  is  not  a  case  of  the  mere  suspension  of  the 
voyage.  The  ship  was  destroyed.  The  only  ne- 
cessity of  abandonment  is  where  the  ship  remains 
.capable  of  performing  the  functions  of  a  ship; 
and  where  the  voyage  is  merely  interrupted  by  the 
perils  of  the  sea.  In  this  case  the  ship  was  in 
effect  destroyed.  She  was  entirely  and  perpetually 
gone.  Abandonment  cannot  alter  the  relative 
rights  of  the  parties.  Abandonment  is  not  ne- 
cessary in  the  case  of  a  wreck.  The  loss  here  was^ 
in  substance^  a  wreck. 

Dallas,  J. — I  shall  not  nonsuit  the  plaintiffs  on 
tji.is  objection.  The  assured  has  a  right  to  aban- 
ilon'  under  certain  circumstances;  and,  in  some 
cases,  he  may  claim  a  total  loss  without  abandon- 
ment. But^  if  the  case  be  doubtful,  the  assured 
ought  not  to  take  upon  himself  to  determine  for 
the  underwriters;  to  break  up  the  ship;  and  to 
call  upon  them  for  a  total  loss.    I  think  that  be 
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Nixon. 


should,  in  this  instance,  have  communicated  to  1816. 
the  underwriter  the  state  of  the  vessel.  The  ship  "^^^^^^ 
is  proved  to  have  heen  in  that  condition  that  it  and  Others 
was  necessary  to  have  a  survey.  Examination 
and  judgment  were  therefore  applied  to  determine 
what  it  was  expedient  to  do.  The  arguments  by 
which  this  ship  is  represented  to  be  a  wreck  pro- 
ceed upon  a  fallacy.  She  was  not  a  wreck. 
Her  timbers  were  together ;  she  existed  as  a 
ship  specifically,  both  when  she  was  surveyed, 
and  when  she  was  sold ;  and  it  is  not  because 
there  was  no  dock  at  Limerick  to  receive  her, 
and  because  she  is  found  to  contain  rotten  timber 
upon  breaking  up,  that  she  is  to  be  represented 
as  a  wreck.  If  her  planks  and  apparel  had  been 
scattered  in  the  sea  it  would  have  been  another 
question.  1  will  not  nonsuit;  but  I  have  a  very 
strong  opinion  against  the  plaintiffs. 


The  case  then  proceeded  on  the  question  of 
sea-worthiness  upon  which  nothing  material  arose; 
but  the  plaintiffs  ultimately  had  a  verdict  upon  two 
points: — 1.  That  a  notice  of  abandonment  had 
been  given  to  the  underwriters,  of  which  fact  the 
plaintiffs  gave  some  slight  evidence.  2.  That  the 
vessel  was  not  unseaworthy. 

Best,  and  Copley,  Serjeants,  and  Campbell,  for 
the  plaintiffs. 

Shepherd,  S.  G.  Vaiighan,  serjeant,  and  Spankie, 
for  the  defendant.  • 


Vol.  I. 
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1816*             In    the    next     term    this  surance   Con^knufj    anicj  49. 

V^^V^^  cAse    wis    mored ;     and    the  and  the  note,  p.  53.  ia  which 

"BtLjj  Court    was    unanimously    of  the     cases    of    abandonment 

tiia  Others  opinion  that  an  abandonment  are  collected,  and  commented 

1^.    *  was  necessary.    See  Gemon  t.  upon. 

The    Royal    Exchange    As* 
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Kemble  and  Others  v.  Atkins  and  Another. 

t 

l^riHlS  was  a  special  action  of  assumpsit  brou^t     i.  it  is  sot 
JL    against  the  defendants  for  nut  accepting  a  a^brokf7  ^^ 
quantity  of  sugar,  which  the  piaintiSs,  as  brokers,  [JenaJerfUis 
had  purchased  for  the  defendants.  principal  in  a 

*■  contract  which 

he  makes  for 

The  declaration  slated  the  contract  in  several  ficient,if,npon 
ways:   1st,  That,  in  consideration  that  the  plaiii-  hiscout^racf- 
tiffs,    as  agents  and   brokers  for  the  defendants,  rc°ady  to  pro- 
would  purchase  the  sue^ars,  the  defendants  under-  ^"^^  '^'  »"J* . 

^  o        '  the  name  of  his 

took  tp  receive  and  pay  for  the  same.  principal  here- 

corded  there. 
».  S€mble,if 

2d,  That,  in  consideration  of  jthe  purchase,  the  •^^'[^cr*'^ 
defendants  undertook  and  promised  the  plaintiffs,  contrarytothe 

.  *  n         t  regulations  of 

as  their  brokers  and  agents,  to  pay  for  the  same.       the  city  of 

London,  and  in 
violation  of  the 

3d,  That,  in  consideration  that  the  plaintiffs,  at  ^^^"^^"h^h^ 
the   request  of  the  defendants,    would    purchase  entered  with 

,  1    /»  ^^^  Mayor, 

fifty-seven  hogsheads  of  sugar,  at  and  for  a  rea-  Aldermen, &c. 
sonable  price,  &c.,  the  defendants  undertook  and  fore  disquaii- 
promised    the  plaintifJs   to   re-purchase   the  same  brin^'iJ^an 
from  them  at  tlic  price  the  plaintilfs  should   have  contnict°8o 
i^iveu     for  the    same.      Correspondinff    breaches  »>ade,incon- 

^'  '  ,     i         1        tiavention  of 

were  assigned  to  the  special  counts;  and  the  de-  Ms  duties 
claration  likewise  contained  the  common  counts.        bond.  The 

remedy 
afainst  him  is 

The  defendants  pleaded  the  general  issue.     The  l^J^^^'^^^^\^ 
circumstances  of  the  case  were  these.     The  plain-  the  bond,  and 

.  __,  .  ,       ,  .         ,        _,_         XI-  1        ^^  contract  is 

tiu9  are  eminent  brokers  in  the  West  India  trade,  not,  ipso  facto, 

void. 
3.  The  course  of  dealing  between  the  priocipal  a«d  the  broker  may  anthorise  the  lat- 
ter to  make  contracu  for  tbe  principal,  in  his  (the  broker's)  own  name,  which  will  bind  the 
principal  to  |i  perfoquupce, 

3P2 
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1816.       and  the  defendants  had  been  in   the  habit  of  eni- 
^"^^"'^^^^^  ploying  them  to  make  purchases.     On  the  21st  of 
and  Others   December  1815,  one  of  the  defendants,  with  Mr. 
V.  Kemhle  the   plaintilT,    went  to   the  sale   room  of 

^utll^Lt.  Messrs.  Woodliouse  and  Co.  They  selected  fifty- 
•even  hogsheads  of  sugar,  the  property  of  Messrs. 
Peat,  Lilt, 'dwA  Steel;  and  Mr.  Litt,  one  of  the 
proprietors,  being  present,  the  price  was  settled, 
and  the  bargain  struck.  Mr.  Lilt  expressed  a  dis- 
inclination to  make  any  contract  with  the  defend- 
ants; accordingly,  the  contract  was  made  between 
Messrs.  Peat,  Lilt,  and  Steel,  and  the  plaintiffs^ 
as  if  they  (the  plaintiffs)  were  the  buyers ;  although 
Mr.  Liu  was  aware  at  the  time  that  they  only  acted 
as  brokers.  The  plaintiffs  having  effected  the  con- 
tract, delivered  to  the  defendants  the  following 
bought  note  : 

''  2Ut  December,  1815. 
'^  Bought  for  John  Atkins,  Esq.  and  Son, 
of  William  Peat,  Litt,  and    Steel,  (in  our 
name,)  57  hogsheads  of  Jamaica  sugar,  at 
868^. — Dock  tare. — No  duty. 

"  Thomas  Kemble,  Son,  and  Co.*' 

This  contract  note  was  sent  by  the  plaintiffs  to  the 
defendants  in  a  letter  on  the  day  on  which  it  bore 
date.  In  the  letter  they  stated,  that  the  reason  why 
they  had  the  contract  made  out  in  their  own  names 
was,  that  Mr.  Litt  had  refused  permission  to  his 
broker,  Mr.  Woodhouse,  to  make  out  the  contract 
in  the  defendants'  names,  conceiving  that  he  was 
selling  to  the  plaintiffs;  and,  on  that  account,  he 
had  let  them  have  the  sugar  at  a  lo^er  price.   . 
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On  the  receipt  of  the  bought  note  the  defend- 
ants wrote  to  the  plaintiffs^  demanding  a  con- 
traet  in  the  name  of  their  own  house ;  adding,  that 
Mr.  LiWs  conduct  was  a  reflection  on  their  credit; 
and  they  desired  the  plaintiffs  to  state  to  Mr.  Liity 
that  the  moment  the  sugars  were  weighed  off,  they 
would  pay  cash  for  them,  with  the  usual  allowances. 

Before  this  letter  was  received,  Messrs.  Kemble 
and  Co.  had  completed  the  contract  with  Mr.  Litt. 
An  application,  however,  was  made  to  Mr.  Litt  to 
alter  or  vacate  tlie  contract :  he  declined  doing  it, 
and  this  determination  was  instantly  communicated 
to  the  defendants. 

In  consequence,  the  defendants  rejected  the  conr 
tract,  and  sent  back  the  bought  note  ;  but  they  did 
not  return  the  delivery  note  until  the  12th  of 
January. 

The  plaintiffs  shortly  afterwards  sold  the  sugars^ 
giving  proper  notice  to  the  defendants;  and  the 
price  having  fallen,  the  differences  between  the 
sums  at  which  they  were  bought,  and  the  sums 
netted  upon  resale,  amounted  to  335t  19s.  4:d, :  to 
recover  which  the  present  action  was  brought. 

Upon  the  part  of  the  plaintiffs  several  mer- 
chants and  brokers  were  called,  who  stated,  that 
it  was  very  customary  for  the  seller  of  gooda  to 
make  the  contract  with  the  broker,  and  io' give  the 
credit  to  him ;  although  the  name  of  his  principal 
was  declared  at  the  time  of  the  bargain  ;  that  this 
was  a  very  general  mode  of  conducting  business^ 


430  CASES  AT  urn  pmus,  C.  f. 

1810.  from  the  circatnstance  of  the  credit  of  the  brdker 
^^^^V^^^^  being,  in  most  instanced^  better  known  than  that 
and^O^re  ^^  ^^^  merchant.  It  was  evident  that  the  phtntifiB 
id.  had  declared  the  names  of  their  prineipiib,  and 
aa^I"  Abr  ^^^^  Messrs.  Lilt  and  Co.  hid  the  option  of  miaking 
out  the  contract  to  the  defendants,  bat  declined  so 
tjO  do ;  and  that  the  St^rs  w^re  sold  at  a  l#wer 
price  on  account  of  the  contract  being  made  per- 
sonally with  the  plftintiffs.  It  was  likewise  in  evi- 
dence that  tbe  defendants^  in  their  dealings  widi 
the  plaintiffs  as  brokers,  had  recognized  trans* 
actions  precisely  similar  to  tbe  present ;  and  had 
paid  upon  contracts  made  by  the  plaintiffs,  in  their 
own  names,  for  the  defendants  as  their  principals. 
Some  brokers  likewise  stated,  that  it  was  an  in- 
variable rule  in  the  West  India  trade,  when  a 
principal,  the  buyer,  was  not  well  known,  or  ap* 
proved  by  the  seller,  to  make  out  the  contract 
in  the  broker's  name.  Other  brokers  spoke  to 
the  same  mode  of  dealing  in  transactions  in  which 
they  had  been  concerned  for  the  defendants,  who 
had  made  no  objection,  but  had  paid  upon  such 
QOit  tracts. 

Shepherd,  $.  G.  for  tbe  defendants,  contended^ 
1.  that  the  mode  of  dealing,  which  the  plaintiff^ 
represented  to  be  the  usage  of  the  trade,  and 
tipon  which  they  rested  their  right  to  recover  in 
the  present  action,  was  contrary  to  law,  in  direct 
repugnance  to  the  regulations  made  by  the  City  of 
London  fbr  carrying  on  tbe  trade  of  a  broker,  end 
in  violation  of  the  bond,  which  the  pktintiffs,  as 
brokers,  had  given  to  tbe  Corporation.  3.  That 
it  was    a   most  dangerous  practice,  siiid   had  a 
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tendency  to  mooQpdy  :  that  the  plaintiffs  had  no      igu. 
right  to  become  principals^,  and  to  introduce  tiutm-  ^'^V*^*^ 
selves  into  a  contract  against  the  will  of  those  if  ho   ned'dJiii 
employed  them.      That  brokers  were  to  abstain         v. 
from  all  traffic  themselves,  and  to  act  as  indifferent  ^*^^^ 
parties  between  the   buyer  and  seller.     3.  That, 
though   the  practice  had  been  stealing  on  a  long 
tiaie,  it  was  not  too  late  to  reform  it.    That  the 
defendants   rejected  the   contract  directly  it  was 
transmitted,  upon  the  simple  and  sufficient  ground, 
that  the  broker's  name  was  inserted  in  the  bought 
note.     That  they  were  justified  in  so  doing;  an4 
could  not  be  compelled  to  accept  a  contract  made 
in  direct  opposition  to  the  authority  given  to  the 
plaintiffs. 

The  town  clerk  produced  the  regulationjs  made  by 
the  Court  of  Aldermen,  in  pursuance  of  the  6  Anne, 
c.  16.  sec.  4.  The  bond  of  the  plaintiSs  wa9 
likewise  produced,  in  which  all  the  regulations  are 
engrafted : — It  was  in  the  penal  sum  of  500/.  (a). 


(a)  The  conditian  of  the  of  the  said  Court,  and  no 
Bond  is  as  follows :  longer.  Now  the  condition 
<^  "Whereas  the  aboTe-  of  this  obligation  is  such,  that 
bounden  {mentioning  the  bro*  if  the  said  {broker* s  name)  for 
ker^s  name  and  descrtpiion)  is,  and  daring  such  time  as  he 
bj  the  Court  of  Lord  Mayor  shall  and  doth  continue  in  the 
and  Aldermen  of  the  city  of  said  office  and  employment, 
London^  allowed  to  be  ad-  shall  well  and  faithfully  exe- 
mitted  and  sworn  a  broker,  cute  and  perform  the^  same 
within  'fhe  same  city  and  liber-  without  fraud,  covin,  or  de- 
ties  thereof,  to  hare,  use,  and  ceit;  and  shall,  upon  every 
exercise  the  said  office  and  em-  c#ntract,  bargain,  or  agree- 
ployroent  during  the  pleasure  mint   by   him  nHide^  dfchi^ 
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Kemble 
mpd  Others 

Atkini 
Mid  Another. 


JSesf^  Serjeant^  for  the  plaintiffs^  contra. — 1.  That 
supposing  the  plaintiffs  bad  infringed  the  condition 
of  their  bond^  it  was  no  answer  to  this  action.  The 
Chamberlain  of  the  City  must  sue  for  the  penalty. 
But  the  plaintiffs  had  neither  broken  any  of  the 


■od  make  known  to  such  per- 
son or  persons  with  whom  such 
agreement  is  made,  the  name  or 
names  of  his  principal  or  prin- 
cipals, either  buyer  or  {Teller, 
if  thereunto  required;  and 
shaU  keep  a  book  or  register, 
and  therein  truly  and  fairly 
enter  all  such  contracts,  bar- 
gains, and  agreements,  w'ithin 
three  days  at  the  farthest  after 
making  thereof,  together  with 
the  names  of  the  respective 
principals  for  whom  he  buys  or 
sells;  and  shall  upon  demand 
made  by  either  of  the  partie«, 
buyer  or  seller,  concerned 
therein,  produce  and  shew 
such  entry  to  thcin,  to  mani- 
fest and  proTe  the  truth  and 
certainty  of  such  agreements. 
And  for  the  satisfaction  of  all 
such  persons  who  shall  doubt 
whether  he  is  a  sworn  broker 
or  not,  shall  upon  request  pro- 
duce a  medal  of  silver  with  his 
Majesty's  arms  engraven  or 
stained  on  one  side,  and  the 
arms  of  this  city  with  his  name 
on  the  other.  And  shall  not 
directly  or  indirectly  by  him- 
self or  any  other,  deal  for  him- 


self or  any  other  broker  in  the 
Exchange,  or  remittance  of 
money,  or  in  buying  any  tally 
or  tallies,  order  or  orders,  bill 
or  bills,  share  or  shares,  or  in- 
terest in  any  joint  stock,  to  be 
transferred  or  be  assigned  to 
himself  or  any  other  broker, 
or  to  any  other  in  trust  for 
him  or  them  ;  or  in  buying  any 
goods,  wares,  or  merchandizes, 
to  barter  or  sell  again,  upon 
his  own  account,  or  for  his  own 
or  any  other  broker's  benefit 
or  advantage;  or  make  any 
gain  or  profit  in  buying  or  sell- 
ing any  goods,  over  and  above 
the  usual  brokage.  And  shall 
and  do  discover  and  make 
known  to  the  Court  of  Lord 
Mayor  and  Aldermen  in  writ- 
ing, the  names  and  places  of 
abode  of  all  and  every  person 
and  [lersons,  as  he  shall  know 
to  use  and  exercise  the  said 
office  or  employment,  not  being 
thereunto  duly  authorised  and 
empowered  as  aforesaid,  within 
thirty  days  after  his  knowledge 
thereof.  And  shall  not  employ 
any  person  under  him  to  act  as 
a  broker  within  the  said  city 
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regulations  made  by  the  City  for  the  office  of  a       igie. 
broker,  nor  violated  the  conditions  of  their  bond.  ^"^^^^^^^^ 
It  was   not  contended  that  they  had  bought  for  and  Others 
themselves  at  one  price ;  and,  having  become  pur-         ^• 
chasers,  re-sold  the  same  to  their  principals  at  an  andAnother. 
advance.  On  the  contrary,  the  name  of  their  prin- 
cipals was  disclosed  at  the  time  of  the  bargain. 
They  acted  solely  in  the  character  of  brokers ;  their 
names  were  used  in  the  contract  as  brokers ;  al- 
though, by  the  terms  of  the  contract,  they  became 
responsible  to  Messrs.  Litl  and  Co.     It  was  not 
necessary  that  the  name  of  the   buyer  or  seller 
should  appear  on  the  face  of  the   contract.     AU 
the  broker  was  required  to  do  was,  to  record  the 
name  of  his  principal  in  his  books,  and  to  declare 
it  when  called  upon.     He  insisted,  that  the  regula- 
tions of  the  City,  and  the  conditions  of  the  bond, 
had  been  fully  satisfied. 


and  liberties  thereof,  not  being  and  of  none  effect,  or  else  to 

dnlj  admitted  as  aforesaid. —  be  and  renain  in  full  force  and 

And  shall  not  presume  to  meet  virtue."         

and    assemble   in    Exchange-  Broker's  Oath. 

alley,  or  other  public  passage         <^  You  shall  sincerely  pro- 

or  passages  within  this  city  and  raise  and  swear,  that  you  will 

liberties    thereof,   other  than  trnly  and    faithfully    execute 

upon  the  Royal  Exchange,  to  and  perform  the  office  and  em- 

DCgociate  his  business  and  af-  ployment  of  a  broker  between 

fairs  of  brokage,  to  the  annoy-  party  and  party^  in  all  things 

ance  and  obstruction  of  any  of  appertaining  to  the  duty  of  the 

his  Majesty's  subjects,  or  any  said    office    or    employment, 

ether,  in  their  business  or  pass-  without  fraud  or  collusion,  to 

age    about    their    occasions;  the   best  of  your    skill    and 

iheii  this  obligation  to  be  roid  knowledge." 
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1810.  S.  That  the  defendants^  by  their  prevkuis  imbit 

"""^^^^^^^  of  dealing  with  the  plaintiflb^  independent  of  Uie 

andG^OT  *^^^  ttttivenal  usage  of  the  tVe^  India  trade, 

V.  had  giren  an  implied  aaient  to  the  present  form  pf 

anaAnotiivr* 

Dallas^  J.*-^Tbi8  is  a  question  of  the  most  im« 
portant  and  extenaiv'e  consequences.  The  iSrst 
inquiry  will  be,  whether  the  plaintiffs  were  autho- 
rised isy  the  defendants  to  make  the  contmct,  in 
littir  own  names,  from  Ibe  pKvious  course  of  deal* 
ing  between  the  parties.  They  do  not  in«st  tb»t 
they  had  a»y  specifie  authority  to  introduce  tbett- 
aehres  into  die  contract  This  will  be  a  question 
af  fibct  ferthe  Jury.  2d,  H  thie  plaintiffs  bad  sucb 
withanty,  could  the  defendants,  by  law,  confer 
audi  0  power,  and  the  piointiffii  eureise  it. 

This  last  question  I  shall  not  determine.  It  is 
of  serious  magnitude ;  and  I  shall  reserve  it,  if  it 
becomes  necessary,  for  the  opinion  of  the  Court. 
Undodiiledly,  if  I  were  to  give  an  opinion  oft 
the  subject,  i  should  be  inclined  to  say,  that  there 
was  nothing  iHegal  in  the  transaction.  It  is  not 
necessary  that  the  principars  name  should  appear 
on  the  face  of  the  contract.  It  is  sufficient  if  the 
name  of  tbe  principal  be  entered  in  the  broker'^ 
l)ook,  and  declared  when  properly  demanded.  In  the 
present  case  there  was  no  concealment  of  the  princi- 
pals. Nothing  in  the  nature  of  fraud  is  insinuated. 
The  .plaintiffs,  it  is  admitted,  have  epteced  the  nanaes 
of  the  Jefendaats  in  Uieir  books,  and  it  was  knowti 
to  Messrs.   LUt  and  Co.  for  whom  they  aeted. 
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The  boog^ht  note  itself  describes  the  character  in       isio. 
which  the  plaintiffs  dealt.    If  the   plaintiffs  have    ^J^^ 
proceeded  without  authority  in   making  the  con-   andOtlMn 
tract  in  their  own  names,  the  defendants  were  en-  *• 

tkied  to  reject  it^  and  they  have  done  so  in  time.  ondAiMth» 
They  receive  the  contract  on  the  2 1st  of  De- 
tember,  and  repudiate  it  on  the  same  day.     I  think 
there  is  no   usage  on   the  subject  which   can  be 
considered  as  a  custom  of  trade.     Sometimes  the 
broker  inserts  his  own  name  in  the  bought  note^ 
and  sometimes  he  does  not.     But,  upon  the  prin- 
cipal point,  whether  the  law  authorises  the  broker 
to  make  such  a  contract  as  the  present,  I  desire  to 
give  no  opinion.     lu  the  shape  in  which  the  case 
presents  itself,  it  makes  no  difference  whether  the 
breach  of  the  law  is  attended  with  a  penalty^  or 
whether  it  is  to  be  construed  to  operate  directly  on 
the  contract.     I  think  it  a  question  of  fact  for  the 
Jury,  with  reference  to  the  course  of  dealing  be- 
tween the  parties,  takiug  likewise  into  their  consi- 
deration  the  practice  (which,  thougb  not  an  uni- 
Tcrsal  usage,  had  prevailed  in  the  trade,)  to  say 
whether  the  defendants  gave  the  plaintiffs  autho- 
rity to  buy  in  their  own  names. 

The  Jury  found  a  verdict  for  the  platntifis. 

Best,  and  flaughany  serjeants,  and  Taddy,  for 
the  plaintiffs. 

Shepherd,  S.  G.  Letts,  serfeant,  md  SMami, 
for  the  defendants. 
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In  the  ensuing  term  a  new 
liial  was  moved  for,  but  una- 
Kbmblc       nimously  refused  by  the  Court. 
mm!  Others  . 

A^  '  There  is  a  manifest  distinc- 

ilJAnffthrr  ^^^  between  a  disqualification 
founded  upon  a  general  law^and 
one  resulting  from  a  munici- 
pal regulation ;  the  latter  au- 
thority, as  the  less,  having  of 
^course  no  operation  in  dero- 
gating from  the  extent  of  the  * 
former.  It  may,  therefore,  be 
laid  down  as  a  general  rule, 
that  contracts,  good  by  com- 
mon and  statute  law,  are  not 
invalidated  by  the  regulations 
and  bye*laws  of  corporations 
or  companies,  who,  for  the 
management  of  their  own  par- 
ticular concerns,  have  sub- 
jected themselves  to  certain 
restrictions  and  limitations. 
Such  bye*]aws  or  reguliitions 
are  only  laws  amongst  them- 
selves, and  have  no  other 
penalty  or  obligation  annexed 
to  them,  than  such  as  attaches 
by  means  of  some  external  con- 
tract, which  has  its  force,  not 
in  the  bye-law,  but  as  an  in- 
strument or  compact  recog- 
nizer by  general  law.  Thus,  a 
man  may  bind  himself,  as  be- 
tween party  and  party,  not  to 
do  some  certain  particular  act, 
And  yet  do  such  act,  and  still 
have  his  legal  right  of  action, 
(if  a  contract,)  upon  it.  The 
remedy  for  the  injured  party, 
under  this  breach  of  their  pri- 


vate engagements,  is  upon  the 
infraction  of  the  first  obli- 
gation, which  he  must  seek 
according  to  its  nature.  But 
it  is  otherwise,  if  such  bye-la\fs 
be  adopted  by  letter  or  con- 
struction in  any  general  law 
or  statute,  by  which  such  cor- 
porations are  recognized  or 
constituted.  As  for  example, 
in  many  of  the  acts  recognizing 
the  trading  of  the  East  India 
and  South  Sea  Companies,  Sec 
In  the  case  of  Dyster  in  the 
matter  of  Molincj  2  Rose  349. 
in  which  the  question  was  upon 
the  extent  and  nature  of  a  bro- 
ker's bond  to  the  city  of  Loii- 
dbn,  the  Lord  Chancellor,  in 
that  case,  determined,  that  a 
broker  of  the  city  of  London 
might  maintain  an  action  on  a 
contract,  or  sustain  a  proof  for 
a  debt,  arising  out  of  transac- 
tions as  a  merchant,  although 
such  transactions  were  in  con- 
travention of  the  regulations 
under  which  he  derived  his 
office,  to  the  condition  of  the 
bond  which  he  executed,  and 
to  the  oath  which  he  took 
upon  his  appointment.  But 
that  he  could  sustain  no  action 
on  a  contract  arising  out  of  a 
transaction  in  which  he  acted 
both  as  broker  and  principal ; 
all  such  dealings  being  essen- 
tially fraudulent,  illegal,  and 
void,  upon  principles  of  com- 
mon law. 

It  was    contended  by  th« 
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counsel  in  that  case,  that  the 
6  Anne,  c.  16.  s.  4.  (which 
gave  the  corporation  of  Lon^ 
don  the  power  of  admitting 
and  regulating  the  duties  of 
brokers)  adopt^'d,  constructive- 
ly at  least,  the  bye*laws  of 
the  city  as  part  of  the  statute ; 
the  words  of  the  statute  being, 
^^  that  the  court  of  mayor  and 
aldermen  of  the  said  city,  for 
the  time  being,  should  admit 
such  brokers,  under  such  re- 
strictions and  limitations  for 
their  honest  and  good  beha- 
viour, as  that  court  shall  deem 
reasonable."  Now,  in  the  year 
1708,  being  the  year  after  this 
act,  the  mayor  and  aldermen 
made  their  rules  and  regula- 
tions for  the  goTernment  of 
brokers,  v^hich  hare  ever  since 
been,  and  still  are,  in  force; 
and  by  virtue  of  which  they 
demand  a  bond  from  the  bro- 
ker, with  a  penalty,  and  also 
require  him  to  take  an  oath ; 
the  forms  of  which  bonds  and 
oath  are  prescribed  by  the 
same  rules  and  regulations. 
(See  note,  ante  p.  431.) 

But  the  Lord  Chancellor, 
{Eldon)  in  adverting  to  the 
argument  of  counsel,  and  on 
giving  his  judgment,  observed, 
''  that  if,  under  the  words 
'  limitations  and  restrictions,' 
adopted  in  the  statute  of  Anne, 
<he  mayor  and  aldermen,  &c. 


of  the  city  of  London  had  the 
power  of  giving  to  their  munici- 
pal ordinance  the  effect  of  a  le- 
gislative prohibition,  and  of  in- 
corporating it  in  the  law  of  the 
land,  they  have  not  done  so« 
All  they  hare  done  is  to  protide 
that,  if  a  broker  shall  act  id  a 
manner  contrary  to  that  which 
the  policy  of  the  law  thinks 
ought  to  gotem  his  conduct,' 
he-should  forfeit  his  bond,  and 
be  dismissed  from  his  situation ; 
and  they  hare  added  to  this  the 
hold  upon  his  conscience  by 
the  solemnity  of  aB  oath.  If, 
however,  he  is  bold  enough  to 
incur  the  consequences  of  a 
Yiolation  of  his  duty,  they  hare 
not  said  that  he  shall  not.  The 
objection  has  been  frequently 
taken  and  over-ruled  at  Ni$i 
Prius;  and  I  apprehend  upon 
this  Tiew  of  it,  yiz.  that  the 
penalty  of  this  conduct  is  the 
forfeiture  of  his  bond  and  of  his 
office*  The  oath  not  receiving 
a  larger  construction  than  as 
binding  him  to  deal  fairly  as  » 
broker^  but  not  adopting,  in 
that  construction,  all  the  cir- 
cumstances  of  the  condition  of 
the  boad."— 2  Rose's  Bank- 
ruptcy  Cases,  354.  Hil.  term, 
1816. 

But  In  the  same  case  hi« 
Lordship  observes,  that  if  a- 
broker  ^^  has  introduced  him- 
self as  broker  and  principal  in 
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Kemble 
and  Othert 

V. 

AtkimI 
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the  same  trtnsaction,  a  con- 
tract, arising  out  of  such  coo- 
duct,  woaldi  without  reference 
to  any  act  of  pariiaroeat,  or 
other  regulation,  but  upon  prin«> 
ciples  of  common  kw,  be  good 
for  nothing.  No  action  could 
be  sustained  upon  a  transaction 
|o  ffaudalent.  A  broker  is  to 
be  considered  either  as  an  agent 
of  the  seller  or  of  the  buyer, 
or  of  both ;  bound  honestly  to 
exercise  his  skill,  and  fairly  to 
comnuuiicate  his  opinion  upon 
the  subject  of  the  purchase  io 
those  who,  for  that  purpose, 
hare  confidently  emplojred  him. 
And  it  requires  little  obserra- 
tioo  to  shew,  how  disqualifying 
a  circumatance  to  the  fair  dis- 
charge of  that  duty  will  arise 
from  the  inlerlereDce  of  his 
•wu  interest.  It  would  be  im- 
politic and  dangerous  to  en- 
force a  contract  arising  out  el 
such  circumstances." 

The  following  case  was  tried 
in  the  sittings  after  Michaelmas 
term  last,  at  Guildhall,  before 
Lord  Ellenborougk  and  a  spe- 
cial jury,  December  ^,  1816. 
In  Hil.  Term,  1817,  a  motion 
was  made  to  aet  aside  the  non- 
suit (which  was  the  result  of 
the  case  at  NUi  Prius) ;  but  the 
Court  unanimously  approved 
of  the  opinion  expressed  by 
the  judge  upoa  the  points  as 
tbejr  seforaily  arose  IB  the  case : 


The  LoRp  Mayoh  of  London 

9.  JOSEPU  ISUAEL  BaANDON. 

This  was  an  action  against 
the  defendant,  a  sworn  broki^ 
of  the  city  of  London^  upon 
the  bond  given  by  him  on  being 
admitted  to  that  privilege.  Five 
breaches  were  assigned,  and  the 
penalty  sought  to  be  recovered 
waa  600/.  The  first  was  for 
fmudttlently  aud  covenously 
making  out  an  invoice  of  60 
cases  of  tobacco,  sold  by  a 
person  of  the  name  of  Cgbeu^ 
and  bought  by  a  Mr.  SplUger" 
betf  through  the  agency  of  ih» 
defendant ;  the  second,  that  the 
defendant,  being  required  by 
Mr.  SplUgerber  to  pay  certain 
sums  of  money  for  ship-charges, 
frc.  had  fraudulently  and  cove- 
nously demanded  from  his  oaii- 
ployer  more  than  he  had  paid ; 
the  third,  that  ha  had  made  a 
fsise  entry  of  the  invoice  in  iiis 
contract-book,  by  stating  the 
number  of  pounds  contained  in 
certain  casep  of  tobacco,  in- 
stead of  setting  out  the  number 
of  cases  only ;  the  fourth,  that 
be  had  xjsifnsed  to  allow  ius  em- 
ployer, Mr.  SplUgerber^  to  in- 
spect his  contract-book  when 
lawfully  requirod  for  that  pur- 
pose ;  and  the  fifth,  that  he  had 
allowed  his  brother  ^^  to  act 
under  him,"  as  a  broker,  and 
to  make  contracts  in  his  own 
name. 
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The  Erst,  fourth,  and  fifth 
breaches  were  princtpalljr  re- 
lied upon  by  the  counsel  for 
the  plaintiff. 

The  principal  facts  connected 
With  the  case  were  these : — Mr. 
Splitgerber  employed  the  de- 
fendant, a  tobacco-broker,  car- 
rying on  baslnese  under  the  firm 
of  Brandon  and  Sods,  to  Aake 
a  purchase  of  tobacco  for  him ; 
and  the  contract  waa  dated  in 
the  month  oiSepiembety  1810. 
The  purchase  was  made  from 
one  Cohenj  and  consisted  of  60 
t^es.  They  were  shipped  for 
Stettin^  and  were  returned  to 
England  on  the  ground  that 
tbe  real  weights  did  not  tally 
with  those  stated  in  the  in- 
Tolee  by  11,7551b.,  the  ?alne 
of  which  exceeded  600/.  This 
▼arlance  was  charged  upon 
the  defendant  as  a  fraud  with 
intent  t6  benefit  himself  per- 
sonally, and  was  the  founda- 
tion of  the  first  and  princi- 
pal breach.  The  tobacco  was 
subsequently  exported  by  a 
Mr.  Pwr^on;  nxt&  SplUgerber 
brought  an  action  against  Co» 
hen  for  the  difference,  in  which 
he  produced  the  defendant  as 
a  witness,  and  recorered  a  rer- 
dict  for  672/.  The  fourth 
breach  was  connected  with 
this  transaction:  the  defendant 
having  refused  m  MarcA,  1«15, 
to  allow  SpHtgerber  to  inspect 
his  contract  book;    and  ^he 


fifth  breach  applied  generally 
io  the  mode  in  which  the  de- 
fendant, assisted  by  hii  bro^ 
ther,  Joihua  Brandon^  trans- 
acted the  business  of  the  house 
of  Brandon  and  Sons. 

The  evidence  applying  to  the 
first  charge  was  chiefly  docu- 
mentary, and  consisted  of  the 
inToioe^  the  books  of  the  de> 
fendmnt,  and  others  prodvced 
from  the  Custom-house  t  the 
most  important  of  the  latter 
was  the  laudkig- ledger,  in 
which  it  was  stated  that  the 
net  weight  was  the  sameas  thsft 
contained  in  the  inveice  made 
'out  by  the  defendant;  but  a 
reference  was  made,  in  red  iak, 
to  another  book,  in  which  tin 
tares  of  the  .packages  or  cases 
containing  the  tobacco  were 
entered.  By  the  evidence  of 
a  Mr.  Leggy  and  particularly 
upon  his  cross-eKaminatien  by 
ScarkUy  (on  behalf  4>f  the  de- 
fendant)  it  appeared,  that  pre- 
vious to  the  proclamation  of 
the  9d  of  Jitney  1810,  when 
tobacco  was  imported  in  hog9« 
heads,  the  net  weights  dsH 
were  mentioued  in  the  landing- 
ledger,  the  commodity  itself 
being  turned  out  into  the  ecale. 
After  that  date,  however,  when 
cases  and  other  packages  were 
allowed  to  be  used,  a^different 
|nractloeprenrailBd,uid  thegra$$ 
weif^ts  only  were  entered. 

The  testimony  uk  sunaort  ef 
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1816.  ^^^  fourth  breach  was  chiefly 
that  of  a  Mr.  H.  G.  Arnauld^ 
who  deposed,  that  on  the  4th 
of  March  the  defendant  had 
refused   to  allow  SplUg/srber 

•ndAnother.  '^  *"^P*^^  *****  coDtract-book, 
adding,  that  it  should  be  pro- 
duced at  the  proper  time :  on 
the  daj  following  it  was  laid 
before  the  Court  of  Aldermen, 
who  had  assembled  for  the 
purpose  of  inTestigating  the 
subject. 

Lord  EUetUn/tough  intimated 
a  decided  opinion  that  (his  re- 
fusal could  not  be  considered 
a  breach  of  the  condition  of 
the  bond :  the  defendant  had 
only  refused  conditionally,  and 
had  laid  his  book  before  the 
Court  of  Aldermen  the  next 
day,  as  the  proper  time  for  do* 
ing  so. 

Witnesses  were  then  called 
to  support  the  fifth  breach, 
that  the  defendant  had  allowed 
his  brother,  who  was  not  a 
sworn  broker,  to  act  under 
him.  Three  witnesses  pro- 
duced several  contracts  for 
tobacco,  made  out  and  signed 
by  the  defendant  and  by 
Joshua  Brandon:  but  none 
of  them  could  distinctly  swear 
that  they  had  negotiated  with 
Joihua  only^  in  any  single 
tiansaction ;  they  agreed  that 
the  business  was  transacted  by 
both  of  them,  indifferently  and 
together. 


Upon  this  evidence  Ijord  £/^ 
Unborough  thought,  that  the 
conduct  of  the  defendant  and 
his  brother  could  net  be  brought 
within  the  precise  terms  of  ^e 
bond .  It  could  not  be  said  that 
Joshua  Brandon  acted  under  Jo* 
seph^  Brandon,  for  they  seemed 
to  have  a  concurrent  and  equal 
authority :  if  the  city  of  London 
wished  to  preveni  this  practice 
in  future,  they  must  alter  the 
wording  of  the  bond ;  the  mis- 
chief was  equal,  but  it  was  not 
provided  against. 

The  case  on  the  part  of  the 
plaintiff  was  thus  reduced  to 
the  first  breach,  for  fraudu- 
lently and  covenously  making 
out  an  invoice  containing  false 
weights  of  the  tobacco  sold. 

Scarldij  for  the  defendant, 
contended,  that  this  was  a  most 
hard  and  oppressive  action ; 
that  the  acts  of  the  broker,  as 
their  duties  were  defined  by 
their  bond  to  the  city  of  JLon- 
dony  and  the  regulations  made 
by  the  mayor,  ^c.were  not 
to  be  jealously  and  narrowly 
scanned,  but  interpreted  with 
a  large  and  liberal  equity. 
The  question  had  not  often 
arisen  upon  the  assignment  of 
such  bonds  in  actions  like  this. 
The  intention  nf  the  broker 
was  to  be  looked  to.  Did 
he  mean  a  fraud  ?  It  was  in- 
credible that  he  had  any  frau- 
dulent purpose.     Money,  the 
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mo?iDg  motiye  of  fraud,  could 
not  be  his  object  in  the  present 
transaction.  Admitting  that 
he  was  negligent,  all  interest 
in  the  misrepresentation  was 
fallj  rebutted. 

The  foreman  of  the  jury  in- 
timated, that.neither  he  nor  his 
brethren  beliered  that  the  de- 
fendant had  made  out  the  in- 
voice with  a  fraudulent  intent. 

Lord  EUenborough  expressed 
piecisely  the  same  opinion :  one 
euMtial  circumstaiice  to  In^ 
di^ce  the  belief  of  a  fraudulent 
purpose^  ?i2.  pecuniary  advan- 
tage^ was  wanting ;  but  the  de- 
fendant's commission  did  not 
depend  upon  the  number  of 
poaodt  stated  in  the  inYoice^ 
but  upon  the  number  of  cases^ 
which  he  could  not  vary.  His 
Lordship,  however,  thought, 
that  though  not  a  case  of  fraud, 
it  was  one  of  gross  negligence 
on  the  part  of  the  broker,  for 
which  be  might  be  liable  to  an 


injured  party.  If  a  change  in 
the  mode  of  transacting  busi- 
ness was  made  at  the  Custom- 
house, it  was  the  duty  of  a  bro- 
ker to  know  it,  and  to  govern 
himself  by  it. 

One  of  the  jury  observed, 
that  It  was  no  piirt  of  tkf  pro« 
▼ince  of  the  broker  tp  furbish 
weights :  the  purchaser,  for  hv^ 
own  satisfaction,  might  ascer- 
tain that  they  were  correct. 

Lord  Ellbubobqugu.-*^— « 
When  the  city  c|f  l^ndo^  ap» 
point  a  broker^  thejr  Mpect 
that  hi3  dealings  s^iall  be  con- 
ducted with  perfect  veracity; 
and  the  defendant  would  do 
well,  in  seveniY  particulars,  to 
ampodhispracitice.  Thqnghth^ 
employment  of  his  brother  ipay 
not  be  within  the  strict  wordq 
of  the  bond,  yet  it  is  clearly 
within  its  spirit  and  meaning ; 
his  books  ought  also  to  have 
been  produced  on  demand. 

The  plaint  iff  was  non^vited. 


1810. 


Kemble 
and  Others. 

V, 

Atkins 
andAnother. 


Voj.  I. 


%Q 
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i>cc.i8.  Prosser  i;.  Smith. 


A.B.hudc.  f  I  iHIS  was  an  issue  directed  by  the  Lord  Chan- 

are  traders ;  ■  *^ 

^hey  employ  JL    ccllor  to  try  the  validity  of  a  commission  of 

whois^iike^se  bankrupt^   issued  against  J.   Browtij,  Jun.    W.  C. 

o!fa*CTeditor  BvowH,  and  J.  MoTse,  copartners  and  clothiers^ 

and^who^iSr*  ^^^^y^^^ff  ^^  busiuess  at  Stroud,  in  Gloucestershire. 

wards  be-  A  Dcrson  of  the  name  of  Smith  ivas  the  petitionine: 

comes  peti-  *_,  -_,,         _      ,  ,  J        ^^__     ^7, 

tioningcredi-  creditor.  The  docket  was  struck  on  the  82d  of 
x:onuni8sion  of  •/ipril  1816^  and  the  commission  regularly  opened 
Swd  IJaiiMt  ^  ^^^  ^ys  afterwards.  The  case  contended  upon 
to^  iSvises  *^®  P^*^  ^^  ''^^  plaintiff  (as  directed  by  the  issues) 
j^.B.andc.to  wus,  that  the  several  alleged  acts  of  bankruptcy 
rupto;and,in  wcrc  fraudulent  and  preconcerted.  This  was  de- 
cure  an^ct^f  nied  by  the  defendant. 

bankruptcy, 
lie  takes  D. 

with  him  to  tbe      Several  witnesses  were  called  on  the  part  of  the 

respective 

iiuusesofii.  plaintiff,  who  proved  (hat,  on  Monday  the2Sd  of 

havtngfim  Jprii,  Smith  the  petitioning  creditor  called  at  the 

with  ttJTm,  respective  houses  of  the  bankrupts,  (each  partner 

Ihoidd^rcspec-  ^^^^^^S  ^  distinct  residence)  about  nine  o'clock  in 

lively  deny  the  evening;  and  each  partner,  though  at  home  at 

when  D.  call-  the  time,  was  ordered  to  be  denied.     It  appeared 

aiUioughD.*  likewise  that  the  attorney  of  the  bankrupts,  who 

t^wSh'iTeniZ,  was  also  the  attorney  of   the    petitioning  credi- 

yc^inasmnch  j^p^  ^gg  ^t  the  hoUSC  of  each  when  the  petition- 
was  the  agent    ine:  creditor  called.     There  was  likewise  evidence 

of  D.  as  well       ,  ^      .  .    ,  .,  ... 

asofif.B.and  that  the  attomcy  accompanied  the  petitioning  cre- 

C,  and  accom- 
panied him  for  the  purpose  of  procuring  such  denials ;  that  snch  denials,  therefore, 
were  fraudulent  acts  of  bankruptcy,  and  could  not  support  a  commission  on  which  D, 
Atood  as  the  petitioning  creditor. 

1 
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ditor  in  bis  circuit  to  the  house  of  each  partner ;  isia. 
that  he  went  on  a  little  before  him,  and  prepared  ^^^^^^^ 
the  bankrupt  for  his  calling,  when  the  servants  v. 
were  instructed  to  deny  him.  Another  act  of  Smith. 
bankruptcy  was  relied  upon,  which  was  an  as- 
signment of  all  the  effects  of  the  bankrupts  to 
their  foreman,  whose  name  was  Grist,  in  consi- 
deration of  five  shillings.  This  deed  was  prepared 
by  the  attorney,  on  the  morning  of  the  22d  o(  April, 
by  the  instruction  of  the  bankrupts.  They  executed 
the  deed,  and  Grist  the  foreman  signed  it ;  but  it 
was  in  evidence  that,  at  the  time  Grist  signed  it, 
it  was  not  read  to  him  ;  and  he  was  ignorant  of 
its  contents.  Smith,  the  petitioning  creditor,  was 
not  privy  to  this  deed ;  and  did  not  know  of  its  ex- 
istence till  the  opening  of  the  commission.  This 
deed  recited  that  the  bankrupts  had  been  denied 
to  their  creditors.  Croom,  the  attorney,  however, 
had  advised  Smith  to  take  out  a  commission :  and 
when  upon  this  recommendation  Smith  said — 
''  Though  you  know  they  have  committed  an  act 
of  bankruptcy,  how  do  I  know  it?'*  Croom  re- 
plied—'' They  intend  to  shut  themselves  up  in 
their  houses,  and  not  to  see  a  single  creditor.  I 
am  now  going  to  them ;  and,  if  you  please,  you 
may  call  there  also,  and  see  the  state  of  things." 
Croom,  however,  stated,  that  he  never  told  Smith 
that  the  bankrupts  would  be  at  home  and  denied  ; 
but  he  admitted  that,  when  Smith  went  with  him, 
he  did  not  go  with  the  expectation  of  obtaining  any 
money.  The  petitioning  creditor  and  the  attorney 
parted  after  this  conversation  :  Croom  went  first  to 
the  house  of  Morse,  and  then  to  the  houses  of  the 
2  G  2 


44t  GASES  At  nasi  miUS,  €.  t>> 

ikit).    .  (vro  SrotDjts,  tviVen  tbie  deiiiftl  took  place  bs  abote 
"^"^    staled. 

PkOSSER 

V, 

SAiTH,  ^rt^  "seijieant,  for  the  plaintiff,  contended— 
1.  That(!he^e  weiie  fraudulent  and  concferted  acta 
<if  batikrQt)tcy.  Whatever  negociation  had  taken 
plfiee  bfftween  the  1)ankrtipt6  and  tbeit  attorney, 
^vided  Sntitk  had  been  excluded  from  the  plot, 
,  atid,  without  a;ny  privity  or  participation,  bad  gone 
t6  demiand  his  debt,  an4  the  ^fankropts  Ifad  ide- 
tried  1^emselve»,  ft  migtil  then  bave  lieen  a  quea- 
tton  HrWtber  an  act  of  bankruptcy  bad  taken 
plade,  !Sy  *his  pte»edha«cd  denial  to  a  creditor, 
eotfceited  between  th^  baitkrupts  and  their  ^solicitor. 
Burt,  m  4f)epre«ientca8^,  Or^om  is  the  agent  of  aU  the 
ffarties,  fif  tbe  petHiOn^ing  >clf^itM  as  well  as  of  tbt 
barik^I^ts.  Sihith  ctitled,  HM  to 'demand  a  debt ;  not 
iii^jEpectatich^V)^  payment;  tat  after  having  been 
persuaded  by  the  soltcUof  to  tak^e  out  m  conimis- 
^oti,  ben^ills,  in  iwAnt  *io  ^beipeak  ^x\  act  of  bank- 
rtfplcy.  It  was  t6  be  kvferred  ttiaft  SmilA  knew 
that  atHs  of  iianktofi^cy  Were  to  be  committed 
When  he  weiA  \\k  rdttnd  with  Hbe  attorney  to  tlie 
respective  housed  ^of  the  petrtarers.  Now  the  law 
Hays,  *^at  a  commission,  fmnided  on  inre^onoert 
wKh  Ihe  pcMttonin^  creditor  ^shall  ivcit  stand.^^ 
^.  With  r^pedt  to  tbe  !poirket  act  of  bankruptcy, 
the  flfsaignmeiit  to  the  foreman,  it  was  nn  artifice 
Wliich  could  impofite  on  no  man.  The  bankruqfrts 
MVet  intended 'to  tfssign  lAieireffects :  the  assignee 
Yt4^ver  intended  to  claim  nMherVhis  deed.  He  jhmI 
^signed  it  withotrt  knowing  a  wwd  4lf  its  cotiftenla. 
A  was,  «b€^€fore^  intended  to  be  iDeffootnal  sm 
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«very  other  view  but  tbat  of  constituting  ap  f^^  flf       1.910> 
baukruptpy.  ^E^S^ 

Shepherd,  S.  G.  contra.— 1.  A  tf^dtr  h^B  ft  ^iglit  Siyuia^ 
to  eofurail  an  act  of  bankruptcy  ;  an^  nq  n^n^ 
^ialiofi  between  bioi  aH4  bis  attorney  for  th^ 
parpose  could  inv^lidi^te  tlie  aft ;  pFavi«|ed  it  fven 
bm^Jldfi  Upwards  tbe  credUora^  fkn^  pone  9f  tben 
eenc^fted  it,  qt  were  priFy  to  it.  The  ba^l^-i 
rapts  fa^d  committed  two  jBicte  of  bi^nkruptpy  si^ft 
ficiMt  to  uphold  tha  cominissipn.  Spiilh  did  0P( 
know  of  the  deed  of  assignment  Tb^^  4?f  4  ^^9^\f^ 
by  which  the  bankrupts  conveyed  away  all  their 
property,  ia  an  act  of  bankruptcy,  Ti)p  recital  did 
not  alter  its  effect.  No  matter  to  whom  they 
convey.  They  part  with  all  their  property  by 
deed.  This  deed,  without  question,  is  revocable 
by  tbe  bankrupt  laws ;  but  the  fact  of  such  a 
conveyance  constitutes  an  act  of  bankruptcy.  If 
Smith  kad  been  privy  and  aa«ei)>iag,  tibat  cin^um- 
stance  would  have  impeached  the  dfed;  but  Um 
contrary  is  in  evidence.  He  did  not  know  of  it 
till  (he  commission  was  opened. — 3.  The  denial  to 
Smith  was  a  clear  act  of  bankruptcy.  This  de- 
nial was  not  concerted  between  8mUh  and  the 
bankrupts^  whic])  circumstance  alone  it  is  that 
makes  the  act  of  bajikruptpy  fraud,^ent.  It  is 
immaterial  that  S'/n^  we#t  ffn  liM4^  fespectijrg 
JuiM^ses,  not  oj^pecting  mouey.  The  denial  to  m^ 
creditor  is  an  act  of  ^bankruptcy ;  because  it  ja 
evidence  of  a  beginning;  to  keep  house  with  a 
view  to  delpy  .creditors. 

K^^9WU,  J.wl  AW  of  0piwm4imA  thiug  war# 


pROStEB 
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1S16.  fmadulent  and  concerted  acts  of  bankruptcy,  and 
I  shall  direct  the  Jury  accordingly.  Laying  the 
deed  out  of  consideration,  which   was  evidently 

Smith.  contriyed  for  the  purpose,  there  were  three  con- 
certed acts  of  bankruptcy,  committed  most  glaringly 
in  the  sight  of  the  petitioning  creditor,  through 
the  medium  of  his  own,  and  the  bankrupts'  soli- 
citor, who  goes  from  house  to  house  for  the  pur* 
pose,  ^he  only  question  then  is,  was  Croam 
« the  agent  of  Smith  f  If  the  Jury,  under  the  cir- 
cumstances, think  he  was  such  agents  the  com- 
mission cannot  stand. 

The  Jury  found  a  verdict  for  the  plaintiff. 

Best  and  Vaughan,  Serjeants^  and  Campbell,  for 
the  plaintiff. 

Shepherd,  S.  G.,  Lena,  serjeant^  and  TindaU,  for 
the  defendant. 


Gues  of  difficaltjhaTe  arisen  trader  in  concert  with  his  ere. 

upon  the  question,  how  far  a  ditors. 

commission  of  bankrupt  can  be         With   respect    to   the  first 

supported,  which   b  founded  point:  If   Uie   act  of   banlL- 

npon  an  act    of  banlcruptcy,  ruptcy,  on  which  the  commis- 

either  committed    voiuntarify  sion  is  sought  to  be  sustained, 

Iqr  the  trader,  and  with  the  be   an    act,     moTing    solely 

itiieni  of  making    himself   a  from  the  bankrupt,  as  a  denial 

bankrupt   by  such    act,    but  to  a  creditor,  or  an  assignment 

without  the  pririty  or  con-  by   deed   of  all    his    effects, 

curreace  of  his  creditors ;  or  though  such  denial  or  assign- 

upon'an  act  committed  by  the  ment  should  be  with  the  intent 
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of  making  himself  a  bankrupt, 
it  is  not  easy  to  see  how  an 
objection  could    be  raised  to 
such  act,  as  incapable  of  sup- 
porting  a   commission.     The 
bankrupt  cannot  object  to  such 
act  himself:  he  is  of  necessity 
concluded  by  it.    Who  then  is 
to  impeach  it  ?    A  case  is  put, 
which  is  rery  frequently  re- 
sorted to  as  an  act  for  sustain- 
ing a  commission  of  bankrupt. 
A  trader  conveys  all  his  pro- 
perty by  deed  to  a  particular 
creditor,  or  to  a  certain  num- 
ber of  creditors ;   or  to  trus- 
tees, for  the  satisfaction  of  his 
creditors    uniyersally;    all  of 
which  acts  are  acts  of  bank- 
ruptcy.     The    trader   knawi 
that  he  is  committing  an  act  of 
bankruptcy;   he   knows   that 
the  deed  is  votd,  and  he  intends 
that  it  should  be  toid  at  the 
time  of  execution.     Can  such 
deed,  it  is  said,  sustain  a  com- 
mission ?  Can  such  deed  (which 
constitutes  an   act  of   bank- 
ruptcy upon  these  two  grounds 
only,     I.  Either  that    it  is  a 
fraudulent  preference  of  parti- 
cular creditors;  or,  2.  That  it 
places    his  property   under  a 
distribution  different  from  that 
ordained  by  the  bankrupt  laws, 
and  which  deed  is  not  intended 
by  the  bankrupt  to  operate  in 
either  of  those  ways,  but  to 
exclude  the  power  of  fraudu- 
lent preference  on  one  hand, 


and  to  let  in  the  operation  of 
the  bankrupt  laws  on  the 
other) ;  can  such  deed,  it  is 
demanded,  be  sufficient  to  up- 
hold a  commission  ?  The  case 
has  not  arisen;  but  when  it 
shall  arise,  we  presume  that 
such  act  VDOtdd  support  a  com* 
mission. 

That  a  commission  of  bank- 
rupt may  be  supported,  not* 
withstanding  the  privity  of  the 
bankrupt,  is  now  settled.  Ex 
parte  Edmomon,  7  Vez.  Jun. 
303.  The  only  objection  is^ 
to  an  act  concerted  with  a  cre- 
ditor. 

Now,  it  is  no  objection  to 
any  act,  as  an  act  of  bank* 
ruptcy,  that  the  bankrupt  in- 
tended it  to  be  so;  and  this 
rule  is  founded  upon  manifest 
and  sufficient  grounds ;  for,  in 
the  first  place,  it  may  be  the 
only  means  of  rescuing  hi^  pro- 
perty from  the  urgent  pressure 
of  one  particular  creditor,  and 
thereby  bringing  it  within  the 
equitable  distribution  of  the 
bankrupt  laws.  In  the  first 
construction  of  the^  laws,  and 
the  judgment  of  the  Courts 
upon  them,  bankruptcy  appears 
to  hate  been  regarded  in  two 
points  of 'view;  in  the  first 
place,  as  criminal  insolTency ; 
and,  secondly,  as  a  condition 
of  necessity.  Under  neither 
of  these  points  of  riew,  there- 
fore, could  any  Tolunta>y  act 


1816. 


Prosser 
Smith. 
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1816.         of  the  ^trader,  by  which  he 
s4rf^^V^y  constitvtedkitnselfe  bankrupt^ 
Pmw$JEA      be  regeitisd  as  adimssible  in 
^*  law;    or,  in  t>thdr  w^dt»,  a« 

^'™*  nai  criminai.  The  bankrupt 
tfaefelbre,  was  always  viewed 
in  the  light  «f «  criBii&al ;  and 
therein  the  act  of  iiidkifighim* 
self  a  bankrupt  Tolvatarilj 
^vin  treated  a6  «  fraad.  fiuc 
ftiHiher 'eiperieBce  has  eipe§ed 
the  fallacy,  and,  ladeed^  the 
giieat  practical  misdiiefof  such 
a  dhctrkie  in  fact.  TbeCoiirts, 
tiierefore,  proceeding  now  upon 
a  laote  <liberal  coestructioD, 
look,  not  so  much  to  the  act 
tdseH^  «i  to  the  act  in  oooniec- 
tkm  with  «he  condition  of  the 
f0kVt%  of  the  bankrupt,  and 
*irMi(tbe  ^drcmnstencee  wVich 
piwudt  and  ibllow  it.  If, 
therefore,  upon  such  etamina*- 
tion,  4hey  ind  soch  -vohiDtary 
act  of  the  trader  to  tie  a  mere 
fnmAfide  declamtion  of  histn- 
Mhreacy ;  or,  as  It  were,  m  emr- 
fender  t>f  biinself  and  hie  ^o* 
poHj  to  the  banknipt  laws,  it 
is  the  fNtaotice  of  the  courts  of 
lair  and  equity  to  deem  sach 
act  and  connntssioo  thereon 
fennded  perfectly  snftcient. 
ft  Bnt  ae,    in    cases  where  the 

banknipt  oommtts  this  Tcdun* 
tary  act  in  xonoeri  with  «ne 
oi  his  tnredttors,  'fhere46  a  ma* 
nifsst  presomptioa  that  such 
creditor  is  to  have -seme  pecn* 
lar  inteMtf  above  the  Dtfaers, 


the  law  rery  properly  discoun- 
tenamces  sach  concerts  and  pri- 
vate agreeoieiits  (  and  there- 
fere,  arguing  upon  the  legal 
nature  of  bankruptcy  as  a 
crime^  detel^mioes  that  so  cre- 
ditor shall  avail  himself  of  a 
criminal  act  which  lie  has 
oansed  to  be  d6ne. 

As  respects  a  creditor  un- 
der these  ctrofunstaoces,  sach 
act  is  no  act  of  bankruptcy: 
but  as  saoh  act  is  «tlll  the 
index  of  that  condktfMi  of  af» 
fairs  which  the  law  deter- 
xnioes  to  be  iasolvency  ;  sac^ 
act,  thoaigh  jnwfficieBt  as  te^ 
apeota  the  creditor  and  tiader 
who  concerted  it,  b  suiBeleaC 
to  uphold  a  commission  by  any 
other  creditor.  Fer  eiuunple^ 
a  conceried  aseignment  ef  «f«. 
^^ta,  which  is  the  case  piU, 
cannet  be  'insistod  upon  as  an 
act  of  bankraptcy  by  any  -ore* 
ditor,  a  party  to  such  con- 
veyance, t>r  privy  to  such  con- 
veyance. BfUff/orW  V.  Bffran,  3 
T.  R.  694.  Back  v.  Goeok^ 
ante,  p.  13.  and  TappendaU  v. 
Burgess,  4  East  230.  Bat 
any  creditor^,  not  privy  nor  con- 
senting, bnt  arriving  at  the 
knowledge  of  it,  may  of  coame 
sQcnre  his  lown  equity  ef  dis- 
iFibttlion  by  taking  out  a  com- 
mission upon  it ;  or  otherwise^ 
the  trustee  of  such  deed  might 
become  possessed  of  the  whole 
pr^rty,   and  exclude  otb^ 
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creditors.  The  act,  tberelbre, 
it  eridently  an  act  of  baiik- 
niptcjr  as  aflbcts  tlie  other  cre- 
ditors. But  it  is  uot  so  ia  the 
case  of  a  contorted  denial  to 
one  creditor  ;  for  such  denial 
being  by  concert^  is  no  sign, 
symptom,  or  act  of  insolvency ; 
and  nothing  can  be  founded  on 
it ;  which  is  otherwise  in  the 
case  of  the  deed. 

In  Hooper  t.  Smithy  1  Black. 
441.  Lord  Mansfield  says, 
^^  The  relation  of  a  commis- 
sion of  bankrupt  to  the  time 
of  committing  the  act,  though 
useful  to  prerent  frauds,  is 
sufficiently  hard  already  upon 
private  persons ;  and  ought  not 
to  be  extended  farther.  An  act 
of  bankruptcy  in  the  eye  of  the 
law  is  considered  as  a  crime ; — 
but  where  is  the  crime  of  de- 
nying oneself  to  another  by 
previous  consent  and  agree- 
ment." 

But  although  a  concerted 
act  of  bankruptcy  is  not  avail- 
able, except  for  creditors  not 
privy  to  it,  yet  a  commission 
upon  a  concerted  act  of  bank- 
ruptcy may  be  supported  upon 
another  act.  Ex  parte  Bourne^ 
16  Vezey  Jun.  145.  In  this 
case,  the  Lord  Chancellor 
(Eldon)  expresses  himself  as 
follows :  '^  I  recollect  cases  in 
which  it  was  settled  upon  a 
singular  ground,  that  an  as- 
sigument  of  all  the  property  is 


laio. 


an  act  of  bankruptcy,  though 
the  direct  and  Immediate  ml^ 
ject  is  uot  to  d^ay  but  to  sa-      Baosscit 
tkfy  the  creditors.   But  it  was  o. 

held,  that  a  trader  had  not  a  Siimi* 
right  by  deed  t»  place  hii  pro- 
perty under  a  distribution  dif- 
ferent from  that  directed  by 
the  bankrupt  law ;  and  it  was 
carried  to  this  extravagant 
length,  that,  though  the  as- 
signment was  intended  for  the 
benefit  of  all  the  creditors  in- 
cluding that  one,  yet  it  was  an 
act  of  bankruptcy. 

In  the  case  of  Bamford  v. 
Barony  2  T.  R.  594,  note^  In 
which  I  was  counsel,  an  at- 
tempt to  set  up  such  an  assign- 
ment as  an  act  of  bankruptcy, 
was  made  by  a  person  who  was 
a  party  to  the  transaction ;  and 
the  opinion  of  the  Court  was, 
that  such  person  could  not  re- 
present k  as  an  act  of  bank- 
ruptcy ;  that,  according  to  the 
common  expression,  his  mouth 
was  shut.  But  the  understand- 
ing of  the  bar  was,  that  there 
was  nothing  to  prevent  another 
creditor^  not  a  party  to  the 
transaction,  from  treating  thaf 
as  an  act  of  bankruptcy;  an 
inference  favoured  by  the  ex- 
pression, that  the  mouth  of 
that  particular  creditor  was 
shut ;  and  I  lielieve  many  com- 
missions have  been  in  fact  sup- 
ported upon  such  acts  of  bank- 
ruptcy^ by  persons  not  parties 
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to  them.  If  that  can  be  main- 
tained as  te  an  assignment,  a 
denial  by  agreement  between 
the  creditor  and  the  debtor 
mast  be  considered  equally 
liable  to  objection,  as  a  con- 
certed act  of  bankruptcy.    It 


is  clear,  therefore,  that  this 
commission,  standing  on  a  con- 
certed act,  cannot  be  supported. 
I  should  be  inclined  to  gi? e  to 
another  creditor,  not  a  party 
to  that  act,  the  opportunity^ 
if  he  can,  of  sustaining  it.'* 
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Farmer  d.  Joseph.  Mjn. 


THIS  was  an  action  for  the  seduction  of  the     inanaetioii 
plaintiff's  daughter.  The  only  point  was  the  J^Vo?ic 
manner  in  which  the  cause  was  conducted  on  the  f*^"f**^®^ 
part  of  the  plaintiff^  who  was  a  working  man^  and  tt  is  not  neetM* 
had  nine  children.     The  eldest^  for  whose  seduc-  theactton, 
tion  the  present  action   was  brought,  had    been  terRhoald^ 
at  service  in  the  family  of  the  defendant's  uncle.  {JJ^^^^^SJe* 
Suspicion    had    attached  upon    her    intercourse  ^r^* 
with    the    defendant;   she   was    in    consequence 
removed  to   another    situation,    from  which  she 
returned  to  her  father's   house.      Here   she  was 
again  in  the  habit  pf  receiving  her  seducer  with 
the  privity  of  her  father,  and  of  sitting  up  with 
him  at  late  hours  of  the  night,  after  the  family  had 
retired  to  rest.     A  younger  daughter  of  the  plain- 
tiff proved  the  acknowledgment  of  the  defendant 
that  he  had  seduced  her  sister,   and  that  he  was 
the  father  of  a  child  which  she  had  borne.     After 
some   evidence  of  the  defendant's  circumstances^ 
the  plaintiff's  counsel  rested  the  case  here,  and  the 
girl  herself  was  not  produced  as  a  witness. 


Farmer 

V, 


4^S  CASES  AT  NISI  PRIUS, 

1S16.  Hullock,  Serjeant,  for  the  defendant,  contended^ 

that  the  case  of  the  plaintiff,  left  so  bare  of  evi- 
dence, should  be  dealt  with  upon  the  strict  legal 
JosBPH.  principles  on  which  this  action  was  founded ; 
and  that  the  damogce  ^beuU  not  exceed  the 
Talue  of  the  service  aetiiaUy  lost.  He  admitted 
that,  in  most  cases  ^  this  »ort,  the  condition  of 
service  was  regarded  as  a  mere  conveyance  to  the 
action.  It  was  the  form  through  which  the  injury 
was  presented  to  the  Court ;  and,  having  obtained 
its  admission  upon  Ic^gal  principles^  it  brought  along 
with  it,  as  parts  of  itself,  all  the  circumstances  of 
the  case.  But,  where  the  object  of  seduction  was 
wU  herself  piK^dqced,  4jhe  atroog^t  snipijcwpi  fitr 
taohed  io  tbe  ^iajjty  <£  the  injury.  He  <contendfd, 
therefore^  ihart  tJl»e  Jury  ought  not  to  ^stimale  tl^ 
damagies  Aipontbe  ordinary  prkiciples  which  obi- 
tojned  in  cases  like  ikk. 

Mr.  Baf on  WooD.'--The  plaintiff  hits  liis  j^igli^ 
of  ftcticNA  for  the  loss  of  tbe  services  <of  his  4augl|«- 
ier ;  a  loss  which  be  says  he  has  sustained  by  the 
seduction  of  the  defendant.  It  was  |iQt  necessary 
to  produce  tiie  daugbter,  though  the  withbi^Uidg 
^f  Jber  is  open  to  observation.  In  strictness^  tbis 
action  being  fouiBded  on  ithe  Iqs^  of  service,  the 
daaiages  ought  to  hav«  a  refereace  to  the  extent  of 
jtbe  aervice  withdrawn.  But  an  injury  of  tiii^  kin4 
is  always  con^licated  with  circumfttaoces ;  mf\  H  is 
difficult  to  separate  one  part  from  the  other.  Ufkr 
4a«btedly,  if  the  girl  had  beea  produced,  the  case 
in  all  its  hearings  would  have  been  het^er  under^ 
stood.  But  the  plaiiUiff's  counsel  bad  ^  Tigfcl; 
to  exercise  their  discrejLicn  upQR  ttw  ^ut^ect. 
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The  Jury  found  a  verdict  for  the  plaintiff,  da- 
mages 300/. 

Sctxrlett  and  WUliams,  for  the  plaintiff. 

Hullock,  Serjeant^  and for  defendant 


4&S 

1816. 
Fakmea 

JOSSPK. 


In  the  ensttlng  term,  Hul» 
lookj  seijeanf,  moved  for  a 
new  trial,  upon  tlie  gro«nd  of 
eioeMive  damages,  and  dwelt 
strongly  upon  the  circamstanoe 
of  the  j>laintilfs  not  prodaciog 
his  daughter  at  the  trial.  The 
Coart  said,  that  the  fact  of 
not  calling  the  girl  as  a  wit- 
ness was  only  matter  of  oIn 
serration  to  the  Jury  ;  and 
they  refosed  to  grant  a  rule 
to  shew  cause  on  the  point 
ef  the  damages. 

The  action  of  seduction,  in 
its  present  extent,  may  be  re- 
garded almost  as  the  happy  in- 
vention of  the  last  fifty  years ; 
an  invention  by  which  the 
courts  have  assisted  and  sup- 
ported the  interests  of  mo- 
rality, whilst,  at  the  same 
time,  by  adhering  t^  the  forms 
of  law,  and  a  reasonable  fic- 
tion, they  have  not  departed 
from  the  necessary  precision  of 
legal  principles.  The  reason- 
able fiction,  namely^   that  pf 


loss  of  service,  is  employed,  as 
we  see,  merely  to  bring  tha 
matter  into  the  Court;  rnerd/ 
as  a  name  and  legal  term  fee 
the  injury,  which  the  jury  may 
estimate  according,  to  all  the 
circumstances  before  them. 
And  as  this  loss  of  service  is  em* 
ployed  only  for  the  purpose  el 
producing  the  action  into  Courts 
it  seems  to  be  coosidered,  after 
the  action  is  so  introduced,  as 
merely  formal.  Therefere,  the 
actual  loss  of  service,  Uke  the 
quo  mmui  in  the  Exchequer 
process,  is  almost  impertinent 
to  the  action  itself ;  and  the 
Courts  will  accordingly  en* 
tertain  the  action  in  casef 
where  such  service  is  in  itself 
totally  without  .value,  and  in 
its  quantity  a  mere  single  act. 
But  the  fact  of  service,  how- 
ever small,  must  exist — The 
action  must  have  footing 
ground. 

Thus,  for  example,  in  the 
case  of  a  distant  relation,  liv- 
ing with  a  male  friend,  in  hcQ 
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181 6-  pafeniis;  or  an  orphan  in  the 
^^^^^^^  same  manner;  and  in  a  condi- 
Fakmer  tion  of  life  (such  as  that  of  a 
gentleman)  where  no  actual 
serrice  can  be  imagined,  in 
the  common  sense  of  that 
word:  the  Courts,  howerer, 
will,  in  all  these  cases,  adroit 
the  action ;  it  will  suppose 
such  a  service  as  that  of  a 
daughter  to  a  father ;  a  do* 
mestic  attendance  and  obedi-  . 
•nee ;  and,  upon  this  ground, 
will  not  suffer  the  question  of 
tenrice,  and  therein  the  juris- 
diction of  courts  of  law  orer 
the  action,  to  be  disputed. 
And  with  respect  to  the  rela- 
tion of  the  parent,  guardian, 
protector,  or  master,  bringing 
the  action,  the  law  is  equally 
satisfied  with  any  thing  ap- 
proaching to  the  nature  of  a 
paier  famiUai  ;  or  even  with 


the  more  remote  character  of  a 
protector,  or  domestic  benefac- 
tor, from  Christian  duty. 

We  have  conceiyed  it  neces- 
sary to  explain  the  nature  of 
this  action,  as  cases  are  oc- 
curring every  day .  in  which 
more  importance  is  assigned 
to  the  mere  formal  part  of  the 
action  than  belongs  to  it.  Vide 
Dean  ?.  Peel^  5  E.  R.  45.  and 
the  cases  cited  in  the  argument 
and  the  notes.  Bermett  t.  AlU 
eotty  2  T.  R.  16a.  3  Burr. 
1878.  Foret  t.  Wihon^  Peake 
N.  P.  55. ;  and  Irwin  ▼.  Dear' 
man,  11  East  23.,  in  which  it 
was  held,  that  this  action  could 
be  maintained  for  the  seduction 
of  an  adopled  child.  And  in 
Edmonson  t.  Machell,  2  T.  R. 
4.,  it  was  adjudged  that  it 
might  be  brought  by  an  aunt 
for  the  seduction  of  her  niece. 
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Jackson  v.  Stagey. 

TRESPASS  for  breaking  the  plaintiffs  close,  .  a  right  of 
The  land  in  question  was  a  bead-land^  or  rnitandpur^ 
piece  of  ground^  between  a  close  belonging  to  the  SSSandqua. 
plaintiff^  and  some  land  of  the  defendant's^  who  had  5!^*^Sf  doei 
a  quarry  in  his  fields  from  which  he  was  in  the  not/necMsa. 

•     .  .       ^  .        1.  *   -1  IB  •  rily,  coofera 

habit  of  carting  lime  daily  over  the  locus  m  quo.  right  to  lue 
The  defendant  pleaded^    1.  Not  guilty.    2.  A  ge-  ^neraTLd' 
neral  right  of  way  over  the  locus  in  quo.    S.  A  ^^Tt^^ 
right  of  way,  at  all  times,  and  for  all  purposes,  in  ^^JJ^^^wi^' 
virtue  of  his  occupation   of   an  adjoining  field,  proved  a  right 

,  tf     ^       «:>  IQ  carry  com 

4.  A  general  right  of  way  which  he  claimed  under  and  manure 
a  non-existing  grant.      The   plaintiff  took  issue  ^n^^^Heid, 
upon  these  pleas ;  and  likewise  made  a  new  assign-  ^^}  therefore 
ment,  denying  the  defendant's  right  of  using  the  »generdand 
road  for  general  purposes.  right  to  carrv 

prodareofa 

It  appeared  that  the  defendant  had  bought  the  ^t^Hiu^^Ho 
field,  in  which  the  lime  quarry   was,  from   one  Jndfo^u*' 
Poole;  that  the  quarry  had  been  first  opened  about  p"rpot€«. 
15  years  ago;  that  he  had  paid  an  acknowledg- 
ment for  the  use  of  another  road  more  circuitous 
than  that  over  the  head-land,  and  had  only  used  the 
locus  in  quo  within  the  last  two  years.     But  there 
was  evidence  that  the  head-land,  which  was  gene- 
rally cultivated,  had  been  always  used  by  the  oc- 
cupiers of  the  defendant's  field  as  a  road  for  agri- 
cultural purposes ;  and  that  the  former  occupiers 
had  sometimes  trodden  down  the  crops  whilst  they 
were  so  using  it.     There  was  likewise  some  slight 
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1816.       evidence  that  the  road  had  been  used  for  other 
^'^'^^^^^^  purposes  besides  agriculture. 

«f  ACKSOX 

r. 

Stacey.  Raine  and  Richardson,  for  the  defendant^  conr 

tended — 1.  If  a  man  has  a  way  for  agricultural 
purposes^  which  the  evidence  in  this  case  e«ta« 
bitshed  beyond  contradiction^  be  has  a  right  to  carry 
lime-stone^  or  any  other  produce  of  the  earlbj 
by  the  same  vmy.  Is  he  to  be  confined  to  the 
naked  right  of  carrying  the  surface  and  crops  of 
the  earth  ?  Having  a  general  right  of  way^  he  nmy 
build  a  house  or  barn  on  bis  field ;  and  if  the  bowek 
of  his  land  produce  minerals^  or  other  valuable 
substances^  he  may  dig  them  up^  and  carry  then  by 
the  same  wny.  2.  The  defendant  has  not  aban- 
doned his  right  because  he  has  hired  another  way 
for  that  purpose.^ 

Scarlett,  contra. — Where  a  man  has  a  right  to 
use  a  road  at  all  times  of  the  year,  aud  for  all 
purposes,  if  he  find  a  mine  in  the  field  (in  respect 
of  the  occupation  of  which  he  claims  such  road)  he 
may  work  his  mine,  or  build  upon  his  soil,  and  use 
the  road  without  limitation  or  stint.  But  the  pre* 
sent  is  a  qualified  right.  The  only  evidence  is, 
that  the  head-land  has  been  used  for  agricultural 
purposes.  Now^  the  defendant  might  have  a  right 
to  use  this  way  to  manure  his  laud^  or  to  carry  his 
crops,  and  for  no  other  purpose.  The  brd  of  a 
manor  may  have  a  right  to  the  minerals  in  the 
soil>  but  he  cannot  break  the  surface  of  the  earthy 
and  claim  a  universal  right  of  way  over  his  tenants' 
(the  copyholders')  estate,  without  such  copyholders' 
consent    When  the  defeadaut  opened  m  quarry^ 
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he  usurped  a  larger  interest  in  the  road  than  he  had       1819. 
heretofore  exercised  ;   a  general  and  universal  right  ^^^V^*^ 
of  way.     But  no  witness  speaks  to  this  general  use,         ^ 
in  the  extent  in  which  it  is  claimed.     It  was  always      Stacet. 
qualified  by  reference   to  the  purposes   of  agri- 
culture. 

Mr.  Baron  Wood. — If  the  defendant  is  entitled 
to  a  general  right  of  road,  the  plaintiff  cannot  re- 
cover in  this  action.  If  the  defendant  has  only  a 
qualified  right,  the  plaintiff  has  made  out  his  case. 
The  defendant  puts  his  case  upon  this  point;  that, 
from  the  right  of  using  the  road  for  agricultural 
purposes,  may  be  inferred  the  right  of  using  it  tor 
all  purposes.  In  a  word,  that  he  may  carry  lime, 
as  well  as  corn,  over  the  road  in  question ;  and 
that  he  may  work  his  quarry  generally,  and  at  all 
times  of  the  year.  This  is  not  the  law.  A  right 
of  road  may  be  qualified  and  limited ;  and  the  de- 
fendant does  not  make  out  his  case  by  shewing 
that  he  was  never  obstructed  iu  using  the  road  for 
purposes  of  agriculture.  He  must  shew  a  gene- 
ral and  unqualified  right,  in  order  to  warrant  the 
manner  in  which  he  has  used  this  road.  There 
is  some  evidence,  however,  of  this  general  use.  I 
shall  leave  it  to  the  Jury. 

Verdict  for  the  plaintiff. 

Scarlett,  Maude,  and  Littledale,  for  the  plain- 
tiff. 

Raint  and  Richardson,  for  the  defendant. 
Vol  I.  2  H 
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Wright  v.  Horton. 


1.  A  person  f  |  iHIS  was  an  action  of  debt  upon  the  statotc 
lifiedforAc  A  18  Geo.  11.  c.  20,  brought  against  the  de- 
ticeofpeac^  fcudaut,  to  recover  a  penalty  of  100/.  for  acting  as 
roch*mtisV  ^  Justice  of  Peace  in  the  county  of  York,  not 
^tit*f*iooi  ''^^'"S  duly  qualified  bylaw.  The  clause  in  the 
perammm,  in  statute  is,  "  No  persou  shall  be  capable  of  being, 
equity^forhis  or  acting  as^  a  justice  of  the  peace,  for  any  county, 
ivho  shall  not  have,  in  law  or  equity,  for  his  own 


own  use,  m 

JlOMeSffoR. 


tion««rn«?a  ^'^'  ^^  possession,  a  freehold,  copyhold,  or  custo- 
penon  for  the  n^arv  estate  for  life,  or  some  creater  estate,  or  an 

penalty  given  •'  i  ^ 

by  the  statute   estate  for  somc  ions  term  of  years,  determinable 

18  Geo.  II.  ,.^  c  L    '       . 

cio.,  foraet-  upon  ouc  or  more  lives,  or  for  a  certain  term  ori- 
^ftrate  with-  ginftlly  created  for  twenty-one  years  or  more,  in 
qolmTrTtioD,  Jawds,  tenements,  or  hereditaments,  in  England  or 
no  notice  ot      Wales.  of  the  clear  yearly   value  of  100/.   above 

action  IS  ne-  ,         ,  j         j 

cessarynnder  what  will  discharge  all  incumbrances  affecting  the 
oftEr24th  °'  same,  and  all  rentR  and  charges  payable  out  of  the 
Geo.n,c44.  g^^^.  Qp^ho  shall  not  be  entitled  to  the  imme- 
diate reversion,  or  remainder  of  lands,  leased  for 
one,  two,  or  three  Mves,  or  for  any  term  of  years 
determinable  on  the  death  of  one,  two,  or  three 
lives,  upon  reserved  rents,  of  the  clear  yearly  value 
of  300/." 

It  appeared  that  the  defendant  had  taken  the 
benefit  of  an  insolvent  act  in  January  1814,  sub- 
sequent to  which  time  he  had  repeatedly  acted  as 
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a  magistrate^  without  acquiring  any  new  qualifica*       i8i6. 
tion.     He  bad   qualified  originally  in  180S.     No 
notice  of  this  action  had  been  given  by  the  plain 


Wright 


V. 


tifi*  to  the  defendant.  Horton. 

Richardson  and  IViUiams,  for  the  defendant^ 
contended^  that  the  plaintiff  was  bound  to  prove  a 
notice  of  action  according  to  the  provisions  of 
the  statute  24  Geo.  il.  c.  44.  The  defendant  had 
acted  as  a  magistrate,  and  was  therefore  entitled 
to  the  privileges  and  protection  of  that  office: 
but 

Mr.  Baron  Wood  ruled,  that  he  was  not  within 
the  act.  The  question  to  be  tried  is,  teas  he  a 
magistrate? 

They  then  contended,  that  if  they  were  enabled 
to  shew  whe  n  Mr.  HoWon  was  discharged  from  pri- 
son, that  there  was  a  fair  probability  that  his  estate 
would  pay  his  debts,  and  leave  a  sufficient  surplus 
to  uphold  the  qualification  of  a  magistrate,  the 
present  action  would  not  lie.  A  legal  estate  in 
land  was  not  necessary  ;  an  estate  in  equity  was 
sufficient.  They  therefore  proposed  to  shew,  that 
there  would  be  a  surplus  of  100/.  per  annum  after 
paying  Mr.  Mortons  debts. 

Mr.  Baron  Wood. — All  the  defendant's  estate  is 
now  vested  in  the  Clerk  of  the  Peace.  His  legal 
and  equitable  rights  are  equally  transferred  to  his 
creditors.  We  cannot  take  an  account  here,  and 
declare  a  surplus  in  his  favour.  The  defendant 
2H2 
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1816.       may  ultimately  be  entitled  to  qualify ;  but,  at  prc- 
\Z^^^^  ficnt,  he  lias  not  the  title  which  the  act  of  paiiia- 

Wright 

^^         ment  requires. 

HORTOK. 

Verdict  for  the  plaintiff. 
Scarlett  and  Liltlcdale,  for  the  plaintiff. 
Richardson  and  Williams,  for  the  defendant. 
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Doe  d.  Saunders  v.  Cooper. 

EJECTMENT  for  three  messuages  in  Hunslet,     Aiewefora 
in  the  county  of  ybrfc.— In   support  of  the  K?e  wiST"* 

defendant's  title,  indentures   of  lease  and  release  fupport  a  re- 
lease to  A*  and 
were  put  in ;  the  lease  made  between  Ralph  Saun-  a  third  person. 

ders  of  the  one  part,  and  the  defendant  and  Eli- 
zabeth his  wife  of  the  other  part ;  and  the  release 
made  between  the  said  Ralph  Saunders  of  the  first 
part,  the  defendant  and  Elizabeth  his  wife  of  the 
second  part,  and  the  defendant  and  William  Saun- 
ders, of  the  third  part ;  habendum  to  the  defend- 
ant and  William  Saunders,  their  heirs  and  assigns. 
Upon  the  trusts,  and  to  the  uses  therein  mentioned. 

Raine  and  C.  Milner,  for  the  lessor  of  the  plain- 
tiff, objected,  that  the  bargain  and  sale  for  a  year, 
being  to  the  defendant  and  Elizabeth  his  wife, 
and  the  release  to  defendant  and  William  Saun- 
ders, who  took  as  joint-tenants,  the  releasees  had 
not  a  possession  upon  which  the  release  could  ope- 
rate :  and  that,  if  it  did  not  operate  as  a  release, 
it  was  void ;  for  it  could  not  take  effect  as  a  bar- 
gain and  sale  under  the  statute ;  which  must  be 
enrolled,  and  for  a  valuable  consideration. 

Scarlett  and  Wales,  contra. 

Mr.  Baron  Wood. — The  bargain  and  sale  vests 
the  possession  for  a  year  in  defendant  and  his  wife : 
one  of  the  releasees  therefore  has  that  possession 
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1816.       which^  under  the  statute  of  uses^  enables  him  to 

^'^"^^^^^^    accept  a  release ;  and  I  think  that  this  possession 

^^       is  sufficient  to  entitle  him,  and  the  other  releasee. 

Cooper.      William  Saunders,  to  take  a  release  to  them,  as 

joint-tenants  under  this  deed. 

Verdict  for  the  defendant. 

The  point  was  saved  ;  but  not  afterwards  moved. 

Raine  and  C.  Milner,  for  the  lessor  of  the  plain- 
tiff. 

Scarlett,  Hardy,  and  Wailcs,  for  the  defendant. 


See  Spyve  t.  Topham^  3  East  115. 
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Headlam  v.  Hedley. 


T 


RESPASS  for  breaking  and  entering  a  close^     Thott^fatu 
which  was  a  piece  of  land  which  the  defend-  jJfl'JnaH'iic 
ant  had  enclosed  between  the  plaintiff's  field  and  f'^^^^'J^ 
a  public  road. — Plea^    not  guilty.     The  plaintiff  owoer  of  te 
was  the  owner  of  the  close  adjoining  the  locus  in  cIomm  (when 
quo,  which  was  a  slip  of  green  sward^  across  which  pHetor  ap-'*^ 
the  road  extended.     The  breadth  of  the  road  (in-  ^lu^i^ 
eluding  the  green  sward)  was  about  sixty  or  se-  ^  ®"*y  ■  p'J" 
venty  yards  between  the  fence  of  the  plaintiff's  lawiuhisfa- 

11. 1^  n    t  •         /•■  vour,  when  the 

close  and  the  fence  of  the  occupier  of  the  opposite  ordinal  dedu 
close.     It  was  in  evidence  that  this  green  sward  ^^canuotbe 
had  been  generally  treated  as  waste  land,  and  as  a  iSS^evI-^ 
portion  of  a  neighbouring  common,  to  which,  on  ^°<^*'  ^"?i^ 
one  extremity,  it  adjoined.     That  it  had  been  used  cmLitancesin 
as  a  common  for  cattle,  for  a  long  space  of  time,  bringUiU 
by  some  persons  in  the  next  village.     There  was  S^pr^rSTin 
no  evidence  that  the  plaintiff  had  exercised  any  2?j2I,tiff'^o 
act  of  ownership  over  it.     But  he  rested  his  case  claims  soch 
upon  the  general  presumption  of  law.  tion  of tret- 

pais,  mast  give 
some  other  CTir 

Williams,  for  the  defendant,  contended,  that  the  ^y^^^ 
plaintiff  could  not  recover  without  shewing  pro-  ^•"^^ 
perty  in  the  soil^  that  the  evidence  of  such  pro-  law. 
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UIO. 

Headlam 

r. 
Hedley. 


perty,  as  far  as  presumption  went,  was  against 
him.  Kon  constat  but  the  locus  in  quo  is  part  of 
the  waste.  Admitting  the  property  in  the  soil  still 
to  continue  in  the  person  who  dedicates  a  part  of 
his  land  to  public  uses  as  a  highway ;  in  the  pre- 
sent case  it  was  not  to  be  presumed  that  the  plain- 
tiff had  made  any  such  dedication.  I.  From  the 
great  extent  or  breadth  of  the  slip  of  land  inter- 
vening between  the  opposite  fences.  2.  Prom  the 
absence  of  all  proof  of  acts  of  ownership  by  the 
plaintiff  over  the  place  in  question.  3.  That^  in 
one  part,  it  adjoined  to  an  acknowledged  common. 


HnUock,  Serjeant/  and  Richardson,  contra. — If 
the  defendant  can  shew  a  title  in  some  other  person, 
he  rebuts  the  title  of  the  plaintiff;  but,  in  the 
absence  of  such  proof,  the  property  must  be  ad- 
judged to  the  plaintiff  upon  the  ordinary  presump- 
tions of  law,  which  are,  that  the  property  of  the 
soil  in  a  highway  belongs  to  the  owner  of  the  ad- 
joining land,  usque  ad  filum  viae.  Now,  the  de- 
fendant has  enclosed  a  part  between  the  plaintiff's 
close  and  the  highway,  and  is  thereby  a  trespasser. 
It  is  for  the  defendant  to  shew  property  in  some 
other  person. 


Bayley,  Justice. — It  is  difficult  in  many  cases 
to  discover  the  origin  of  roads.  They  are  some- 
times made  over  waste  or  common  lands,  in  which 
case  the  rights  of  soil,  subject  to  the  public  ease- 
ment, arc  in  the  lord  of  the  manor.  In  other  casea 
they  are  allotted  by  the  owners  of  adjoining  lands, 
and  then  the  property  in  the  soil  continues  in  such 
owners,  subject  to  the  rights  of  general  passage* 
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1  think  the  presumption  of  the  private  rights  of  the 
plaintiff  are  negatived  by  the  circumstances  of  this 
case ;  so  far  at  least  as  to  make  it  incumbent  on 
him  to  adduce  some  evidence  of  property^  or  act 
of  ownership,  from  which  property  may  be  inferred. 
In  the  absence  of  such  evidence,  I  shall  direct  the 
Jury  to  presume  the  locus  in  quo  to  be  common 
land  or  waste. 


1816. 


IIkadlam 

V, 

Hedlby. 


Nonsuit. 


tiff. 


Hullock,  Serjeant^  and  Richardson,  for  the  plain - 


Williams,  for  the  defendant. 


CA!SiS  AT  NISI  PR1UJ«I, 


Nesham  and  Others  v.  Armstrong  and  Others. 


luanacUon  HT^HIS  was  an  action  against  the  Hundred  for 


T 


??!^**'«-    A    the  destruction  of  a  stable^  and  two  staiths. 

Act,  aod  upon  '  ' 

tiie6xdG.in.  pan  of  a  collier)',  by  a  mob,  on  the  20th  of  March, 
theHnndredi  1816.  The  staiths  and  stable  were  in  the  town- 
bwniDg**  s^^'P  ^^  Bishop  Wearmouth.  The  stable  was  pulled 
t^^"^''  down  ;  and  one  of  the  staiths  was  burnt.  As  re- 
tiooedina  gpected  the  stable^  the  declaration  was  framed  «pon 
jitatnte,  as  du-  the  Ist  Gco.  I.  st.  2.  c.  5. ;  the  Riot  Act.  In  re- 
demoiisbingor  gard  to  the  staiths^  which  are  places  for  the  deposit 
fftiDc^dedw  of  coals;  the  counts  were  framed  upon  the  52d 
;^%  If  Geo.  111.  c.  130.  s.  2.  The  clause  in  the  latter 
a8taith,which  statute  is  as  follows:  ''  And  be  it  further  enacted, 

IS  a  place  of  ^ 

deposit  for      that  if,  after  the  passing  of  this  Act,  any  person  or 

♦rection,         pcrsous,  (following  the  words  of  the  Riot  Act,) 

en^tefwtthin  shall  Unlawfully  or  with    force   demolish  or  pull 

Uie fimanS**^  dowu,  &c.  any  erection  and  building,  or  engine, 

''^^^"^fi^     which  shall  be  employed  in  the  carrying  on  or 

G.  III.  c.  130.  conducting  of  any  trade  or  manufactory,  or  any 

branch  or  department  of  any  trade  or  manufactory 

of  goods,  &c.  of  any  kind  or  description  whatever; 

or  in  which  any  goods,  &c.  shall  be  warehoused 

or  deposited,  that  then,  &c."      The  clause  then 

proceeds  to  make  such  demolishing  felony,    and 

gives  an  action  agtiinst  the  Hundred  by  the  parties 

injured  to  recover  damages. 

It  appeared  that  there  had  been  an  examination 
of  one  of  the  plaintiffs  before  a  magistrate,  in  com- 
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pliance  with  the  provision  of  the  4th  section  of       i8i«. 
the  Act,  who   was  the  principal   manager  of  the    ^-^V^^ 

N£SUAM 

concern.  and  Others 

Richardson,  for  the  defendants,  contended,  that  ^^^*||2^ 
as  the  object  of  the  act  was  to  detect  the  offenders, 
all  the  plaintiffs  should  have  been  examined.     The 
act  directs  that  all  persons  who  claim  redress  shall 
be  sworn  and  eiamined, 

Bayley,  Justice.— -I  think  if  the  plaintiff,  who 
was  examined,  was  the  manager,  and  the  only 
person  actively  employed,  it  is  sufficient.  I  will 
not  stop  the  case  on  this  objection. 

Richardson  then  objected,  1.  That  the  case  did 
not  fall  within  the  52d  Geo.  III.  c.  130.  s.  2.;  that 
clause  extended  only  to  trades  and  manufactories, 
the  conductors  of  which  (under  the  general  name 
of  traders  and  manufacturers)  were  meant  to  be 
protected  from  the  violence  of  a  mob.  Warehouses 
and  depositories  of  goods  mjght  require  such  pro- 
tection. Bot,  in  the  present  case,  the  staiths  do 
not  fail  under  the  description  in  the  act.  They 
are  not  erections,  buildings,  or  engines,  for  the 
purpose  of  trade  and  manufacture.  They  are  parts 
of  a  colliery  quite  distinct  from  general  trade. 
Neither  could  the  owners  of  the  staiths  be  called 
traders  in  the  common  use  of  the  wonL  8.  With 
respect  to  the  larger  staith,  it  was  burned.  Burn- 
ing is  not  included  in  the  general  word  demolish- . 
ing.  There  is  a  clause  in  the  act  specifically  pro- 
viding tedress  against  burning,  which  does  not 
mention  demolishing. 
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1810.  Bayley^  Jastice. — I  think  burning  is  included  in 

^"■^^"^^^^  the  general  word  demolishing,  &c.    The  act  meant 

andOt^ere   '^  provide  against  destruction  and  spoliation;  bum- 

V.         ing  is  only  one  of  the  means.     With  respect  to  the 

iSTSten.  ^*?i«^*^"  ^P^^  ^^^  **^th  not  being  within  the 
clause  of  the  act  of  parliament^  I  will  resenre  the 
point. 

Verdict  for  the  plaintiff. 

HtUloek,  seijeant^  and  Tmdall,  for  the  plaintiffs* 

Rkhardion,  for  defendants. 
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Rex  v.  Jambs  Akbnhsad^  Aug.  15. 

THE  prisoner  was  indicted  on  the  43d  G.  IIL  ^/^^^  o^^'tSfj 
c.  59.     The  circumstances  were  these : — The  ^^  Q-  ni. 
prosecutor  and  some  other  men  had  got  hold  of  a  that  the  words 
woman^  who,  as  they  conceived^  had  been  using  grie^^bo.' 
another  person  ill.     They  said  that  she  deserved  to  niMt^^bTUin. 
be  ducked  in  a  trough  which  was  near :  but  it  did  »^f**  ^  «;- 
not  appear  that  such  was  their  mtention.    The  wounds  only 

i_  X  j«  A  x   XL     A-  asareinaioted 

prisoner,  who  was  at  some  distance  at  the  time^  on  upon  a  Titai 
being  informed  that  they  were  using  the  woman  ill>  b^y!°  ^ 
exclaimed,  ''  I  have  got  a  good  knife/'  and  imme- 
diately rushed  to  the  place  where  she  was.    He  en« 
tered  among  the  crowd,  and  instantly  struck  the  pro- 
secutor  on  the  shoulder  with  a  knife.     The  prose- 
cutor turned  round  upon  him ;  a  struggle  ensued, 
between  them  ;  and  in  that  struggle  the  prosecutor 
received  other  wounds.     After  they  had  fought  for 
some  time,  the  pl*isoner  dropped  the  knife,  and  ran 
away.     Tlie  wound  upon  the  prosecutor's  shoulder 
was  about  seven  inches  long,  and  two  deep ;  and  the 
lap  of  one  of  his  ears  was  cut.  There  was  likewise  a 
slight  wound  on  the  gland  of  his  neck,  and  a  cut 
on  his  left  arm.     The  indictment  contained  counts. 
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1816.  1.  For  an  intent  to  murder,  Ac. ;  and,  2.  To  maim, 

^^■^J^]^  disfigure,  and  disable;    3.  And  to  do  some  other 

„.  grievous  bodily  harm. 
Akenhead. 

Williams,  for  the  prisoner,  objected — 1.  That 
the  first  and  second  counts  in  the  indictment  were 
not  supported  by  the  eyidence.  The  only  question 
was  upon  the  third  count — Did  the  prisoner  mean 
to  do  some  ''  ether  grievous  bodily  harm,"  to  the 
prosecutor  ?  He  submitted  that  the  wounds  were 
not  of  that  kind  from  which  grievous  bodily  harm 
could  ensue.  It  was  a  scuffle  in  which  a  knife  was 
used  accidentally,  without  any  settled  design  to 
''  maim,  disfigure,  or  disable,"  or  to  do  *'  other 
grievous  bodily  harm"  to  the  prosecutor.  2.  The 
wounds  were  not  inflicted  in  a  part  of  the  body, 
which  coufd  produce  such  a  consequence. 

Batley,  J.  entertained  some  doubts  on  the  cir- 
cumstances: the  wounds  were  not  in  a  vital  part; 
and  qutere,  whether  the  injury  done  was  a  griev- 
ous bodily  harm  contemplated  by  the  act?  Had 
death  ensued,  would  it  have  been  more  than  man- 
slaughter ?  And  was  not  this  limit  clearly  under- 
stood throughout  the  act  ?  His  Lordship  directed 
an  acquittal,  under  all  the  circumstances  of  the 
case. 

Michardson  and  Cooks&rij  for  the  prosecutor. 

Williams,  for  the  prisoner. 
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The  following  is  the  main 
provision  of  tLc  43d  of  G.  III. 
c.  58  : — The  first  section  en- 
actji — '^  That  if  an}'  person, 
&c.  shall,  either  in  Ecglaiid  or 
Ireland,  >vi!fu1]y  maliciously 
and  unlawfully  shoot  at  any 
of  his  JVlHJssty's  subjects,  or 
shall  wilfully  maliciously  and 
unlawfully  present  point  or 
le?o1  any  kind  of  loaded  fire- 
arms  at  any  of  his  Majesty's 
subjects,  and  attempt  by  draw- 
ing a  trigger  or  in  any  other 
manner  to  discharge  the  same, 
at  or  against  his  or  their  per- 
son, 6cc. ;  or  shall  wilfully 
maliciously  and  unlawfully 
stab  >or  cut  any  of  his  Ma- 
jesty's subjects  with  intent, 
by  so  doing  or  by  means  there- 
of,  to  murder  or  rob  or  to 
maim,  or  with  intent  to  do 
some  other  grievous  bodily 
harm,  to  such  his  Majesty's 
subject  or  subjects,  disfigure 
or  disable  such  his  Majesty's 
subject  or  subjects,  or  with 
intent  to  obstruct  resist  or 
prevent  the  lawful  apprehen- 
sion and  detainer  of  any  of  his 
her  or  their  accomplices,  for 
any  offences  for  which  he  she 
or  they  may  be  respectively 
liable  by  law  to  be  apprehend- 
ed imprisoned  or  detained,  or 
shall  wilfully  maliciously  and 
unlawfully  administer  to  or 
cause  to  be  administered  to  or 
taken  by  any  of  his  Majesty's 


subjects  any  deadly  poison  or 
other  noxious  or  destructive 
substance  or  thing,  with  intent 
such  his  Majesty's  subject  or 
subjects  thereby  to  murder,  or 
thereby  to  cause  and  procure 
the  miscarriage  of  any  woman 
quick  with  child  ;  that  then 
and  in  every  such  case  the 
person  or  persons  so  offending, 
their  counsellors,  aiders  and 
abettors,  knowing  of  and  privy 
to  such  offence,  shall  be  and 
are  hereby  declared  to  be  fe- 
lons ;  and  f  hall  suffer  death  as 
in  cases  of  felony,  without  be- 
nefit of  clergy. 

Provided  always,  that  in 
case  it  shall  appear  on  the  trial 
of  any  person  or  persons  in- 
dicted for  the  wilfully  mali-^ 
ciously  and  unlawfully  shoot- 
ing at  any  of  hjs  Majesty's 
subjects,  or  for  wilfully  ma- 
liciously and  unlawfully  pre- 
senting pointing  or  levelling 
any  kiud  of  loaded  fire-arms 
at  any  of  his  Majesty's  sub- 
jects, and  attempting  by  draw- 
ing a  trigger  or  in  any  other 
manner  to  discharge  the  same 
at  or  against  his  or  their  per- 
son or  persons,  or  for  wilfully 
maliciously  and  unlawfully 
stabbing  or  cutting  any  of  his 
Majesty's  subjects  with  such 
intent  as  aforesaid  ;  that  such 
acts  of  cutting  or  stabbhog 
were  committed  under  such 
circumstances  as  that  if  death 
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1816.  ^*^  ensued  therefrom  the  same 
'^l'^/"^/  would  not  haTe  amounted  to 
Rsx  tke  crime  of  mafder;  that 
V'  then,  and  in  eTOrj  such  case, 

AlLEMtfKAD.  ^Q  person  or  persons  so  in- 
dicted shall  be  deemed  and 
taken  to  be  not  guilty  of  the 
felonies  whereof  they  i hall  be 
•0  indicted,  but  be  thereof  ac- 
quitted." 

The  object  of  this  act,  which 
wts  much  called  for,  and  par- 
ticularly for  the  security  of 
police  officers,  at  the  time  it 
was  passed,  was  threefold  : — 

1.  To  gife  the  same  legal 
quality  to  the  init!atl?e  act, 
which  would  belong  to  the 
mtt  completed ;  that  is  to  say, 
to  make  the  attempt,  partly 
emcnted,  murderous,  where 
the  act,  consummated,  would 
hate  been  murder. 

ft.  To  supply  a  defect  in  the 
Coventry  Act,  by  withdrawing 
the  necessary  qualification  un- 
der that  Xctj  the  lying  in  waii; 
a  limitation  which  took  all 
cases  out  of  the  reach  of  that 
act,  in  which  there  was  any 
malicious  cutting  or  subbing 
not  accompauied  by  such  l$fing 

S.  To  meet  some  particular 
mischiefs  at  the  time  when  the 
act  was  passed;  namely,  the 
practice  of  thieres,  at  that 
time  become  most  frequent 
and  atrocious,  of  cutting  and 
stabbing   fwltce  officers^  em- 


ployed in  the  pursuit  or  ap- 
preheoftion  of  them. 

The  term  in  the  act,  "  griev* 
ous  bodily  harm"  looks  parti- 
cularly to  this ;  and  thereby, 
in  addition  to  the  taking 
away  •  the  necessity  of  the 
circumstance  of  lying  ia^wait, 
gives  an  eitent  to  this  act 
beyond  the  Coventry  Act; 
as,  under  the  term  (grievous 
bodily harm^)  the  wound  need 
not  be  given  either  in  a  part 
which  by  law  is  a  mayhem ; 
nor  in  a  visible  part,  as  under 
the  term  <' disfigure,"  in  the 
Coventry  Act ;  nor  even  in  a 
part  regarded  as  vital.  For 
this  act,  under  its  term 
grievous  bodily  harm,  comprOr* 
hends  stabbing  or  cutting  in 
the  thighs,  legs,  or  any  other 
part;  subject  only  to  the  li- 
mitation, that  if  death  en- 
sue from  such  act,  it  mutt 
(under  the  circumstances) 
amount  to  the  cHme  of 
murder ;  and,  therefore,  by 
implication,  that  there  might 
be  a  possibility  of  death  ensu- 
ing, namely,  by  the  cutting  of 
an  artery,  or  the  loss  of 
blood,  &c. 

4.  But  as  the  terms  in  the 
act,  cutting  and  stabbing,  and 
the  description  which  follows 
them,  all  belong  to  wounds 
made  by  a  sharp  instrument ; 
so  the  application  of  the  act 
under  the  words  wounding,  &c. 
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confined  to  a  woonding  by 
such  sharp  instrament.  There- 
fore, wounds  made  bj  a  blud- 
§reon,  a  poker,  or  instruments 
ivithout  a  point  or  edge,  would 
not  be  within  this  act ;  aUHng 
taking  in  all  edged  instru- 
ments, and  itabbing  compre- 
hending all  instrumentf  with 
points. 

5.  The  words  in  the  act 
which  direct  an  acquittal,  if 
the  cutting^  &c.  be  ^^  under 
tuch  drcumstanceM  as  if  death 
had  ensued  therefrom^  the  same 
wmidnoi  in  law  have  amotmi" 
ed  to  nmrder^*^  are  intend- 
ed further  to  define  the 
crime  under  the  statute,  by 
requiring  that  malice  prepense 
in  the  initiatWe,  (as  it  were,) 
of  the  action,  which,  in  the 
completion  of  it,  would  haTe 
rendered  it  murder.  This  li- 
mitation Is  necessary  in  order 
to  exclude  such  acts,  as  in  their 
consummation  would  only 
have  been  manslaughter  ;  and, 
therefore,  in  their  initia- 
tion, are  only  fioleiit  per- 
sonal assaults. 


0.  If  the  means  by  which 
the  murder,  as  it  were,  is  thus 
cammencedy  be  totally  and  ob- 
Tiously  inadequate  to  the  ef- 
HsGt;  the  act,  it  would  appear, 
would  haire  the  adrantage  of 
this  two-fold  faTourable  pre- 
sumption;  first,  that  murder 
was  not  intended,  and,  there- 
fore, that  the  act  wanted  the 
quality  of  malice  prepense; 
and,  secondly,  that  it  did  not 
fall  within  any  of  the  terms  of 
the  statute,  which,  under  its 
most  general  descripticta,  re- 
quires an  act,  or  an  attempt, 
which  mighi  be  mortal. 

7.  One  of  the  clauses  in  this 
act  is  directed  against  mali* 
dotul^  cuUing  with  an  hUent 
to  resist  iawjkl  t^pprehension* 
But  if  this  cutting  take  place 
in  an  attempt  to  apprehend  the 
prisoner  without  a  due  notifi- 
cation of  the  warrant  or  autho* 
rity  by  which  the  person  acts, 
it  obviously  does  not  fall  within 
the  clause ;  as  it  is  not  a  wilful 
resistance  of  a  lawful  appre- 
hension. Rex  T.  ^icketts^  3 
Caropb.  08. 


1818. 


Vol.  I. 
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Clerk  t^.  Blackstocr. 


Aiiotej)*-  fTTlrtlS  was  an  action  on  a  promissory  note, 
promiM  to  JL  brought  against  the  administratrix  of  John 
Ey  tWo'p^rtfes,  Blackstock,  deceased.    The  note  was  as  follows : 

U  joiot  and 

•ereral.    A  v  #         •  •»«>«» 

promiMciry  ''  1  promise  to  pay  to  Mr.  J.  Clark,  or 

by!i'an?^  Order,  the  sum  of  302.  with  lawful  interest 

by^B? whilst  ^or  the  same,  value  received. 

iTf  ?hi Vayee.  (Sig«ed)        -  Thomas  Jackson. 

Mwrctyfor  *' Johfi  Blackstockr 

A,  I  unleM 
•uch  signatare 

virtue  of  a  pre-  It  appeared  that  the  note  was  originally  signed 
ment  au*he  ^J  Jacksofi,  to  whom  the  money  was  lent ;  and 
iTno^™^'"*  that  dark  afterwards  required  some  new  security 
will  be  void,    from  Jackson^  in   consequence  of  which   Black- 

without  an  adr  1 1    i  >     .^ 

ditionaistamp.  stock's  name  was  added  to  it  as  a  surety. 

LiUledale,  for  the  defendant,  objected — 1.  That 
a  note,  the  tenor  of  which  was,  ''  1  promise  to 
pay,''  signed  by  two  persons,  was  a  joint  note, 
and  not  a  several  note. — 2.  That  the  note  was 
void  for  want  of  an  additional  stamp.  It  was  a 
perfect  note  when  signed  by  Jackson;  and  any 
subsequent   agreement,    by   which    Blackstock*s 
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name  was  annexed   to  it,   created  an  obligation       i^u, 

of  a  larger  extent,  and  called  for  a  new  stamp.       Ni^^y%/ 

Clerk 

Williams,  contrct. — As  to  the  first  objection,  BLicxfTocii 
a  note  drawn  in  the  words  of  the  present  note  is 
joint  or  several,  as  the  payee  may  choose  to  con- 
sider it.  March  v.  Ward,  Peak,  N.  P.  130.— 
%.  It  was  not  necessapyL  that  both  parties  should 
sign  the  note  at  the  same  time.  Whilst  the  note 
was  in  the  hands  of  the  payee,  Blackstock  might 
sign  the  note,  a0  b  joint  promiser,  in  virtue  of  a 
previous  agreement. 

Bayley,  J.-^I  think  this  note  may  be  coMi- 
dered  as  a  joint  and  several  note.  The  letter  ''I'* 
applies  to  each  severally.  Lord  Kemfon  has  rukd 
it  so.  With  respect  to  the  other  objection,  if  it 
were  part  of  the  bargain  between  Clerk  ami 
Jackson  that  Blackstoek  should!  siga '  the  note 
as  a  principal,  he  mig^  sign  dt  at  any  timq  But^- 
sequent  to  Jack^otCs  signature.  But  if  it  waB 
no  part  of  the  original  bai'gain^  and  BlatkBUkk 
came  in,  upon  an  after-thought,  as  a  surety  merely^ 
the  note  will  not  be  binding  without  ad  additioml 
stamp. 

Other  evidence  was  called  upon  the  part  of  the 
plaintiff,  and  he  obtained  a  verdict. 

Williams,  for  the  plaintiff. 
Litlledale,  for  the  defendant. 
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3^pt^  ^  Bancroft  v.  Hall. 

1.  Thebokh  fTIHIS  was  an  action  against  the  drawer  of  a 
cxchaDge,  ^  JL  bill  of  exchange  who  resided  at  Liverpool. 
ton^^iiL-  '^^  ^'11  ^^  accepted  by  one  Hind,  payable  in 
bSlIS'to"trd  ^'^^^^  *"d  indorsed  by  the  defendant  to  the 
notice  to  the  plaintiff.  The  bill  being  dishonoured^  notice  was 
maiiyorfint  givcn  to  the  plaintiff,  who  lived  at  Manchester,  on 
STt^M^t  the  34th  of  May.  On  that  day  he  sent  a  letter, 
wSi^tu?i***  ^y  ^  private  hand,  to  his  agent  at  Liverpool,  di- 
it  uVnSSl^r*  ■'^^^"K  ^^^  ^  S*^®  ^^'^  notice  of  the  acceptor's 

erovidedtkere  default.    On  the  25th,  in  the  afternoon,  the  ae:ent 
r  no  cttcMfUd  '  o 

delay,  if  he  received  the  letter,  and  went  about  six  or  seyen  in 
rpri^te***^  the  evening  to  the  counting-house  of  Hall;  but 
tbovgh  rach^  after  knocking  at  the  door,  and  ringing  a  bell,  no 
notice  sbooid    one  came  to  receive  a  messasre.    The  merchants' 

tliereby  reach 

the  drawer  couuting-houses  at  Liverpool  do  not  shut  up  till 
daytbanifit  eight  or  nine.  The  26th  was  Sunday  ;  and  notice 
b^th^mar^  was  not,  in  fact,  given  till  the  moniing  of  the  27tb. 

he  will  not  on 
that  account 

be  discharged.  Scarlett  and  Venahles,  for  the  defendant,  ob- 
thedithonour  jccted,  that  the  notice  was  not  in  time.  After  the 
esi^ge^^      London  letter  reached  Manchester,  a  mail  set  ou^ 

given  at  the 

coanting*hoafe  of  ascvchaDt  ortnannfaclorcr  between  the  boon  of  six  and  seven  in  the 

evening  is nolioo kUt. 

s 
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next  morning^  to  LiverpooL  The  plaintiff  should  iai6. 
have  sent  the  notice  by  the  inail^  which  reached 
Liverpool  by  ten  o'clock.  If  he  prefers  a  private 
conveyance^  or  if  he  attempts  to  give  notice  earlier 
than  by  law  he  is  bound  to  do^  and  ffiik  ia  giving 
an  effectual  notice,  he  is  not  therefore  exempt  from 
giving  proper  legal  notice.  They  relied  on  Anier- 
tons.  Beck,  16  East 248. 

HuUock,  seijeant^  eontri. 

Bayley,  Justice. — Notice  must  be  given  in  time ; 
but  all  a  man*8  other  business  is  not  to  be  sus- 
pended for  the  sake  of  giving  the  most  expedi- 
tious notice.  He  is  not  bound  to  write  by  post 
as  the  only  conveyance,  or  to  send  a  letter  by  the 
very  first  channel  which  offers.  He  may  write  to 
a  friend,  and  send  by  a  private  conveyance.  Here 
the  notice  reaches  Liverpool  on  the  25th.  No  ex- 
pedition could  have  brought  it  earlier.  Between 
six  and  seven  in  the  evening  in  that  day  the  witness 
goes  to  the  defendant's  counting-house,  and  it  is 
shut  up.  A  merchant's  counting-house,  or  resi- 
dence of  trade,  is  not  like  a  banker's  shop,  which 
closes  universally  at  a  known  hour.  It  was  the 
defendant's  fault  that  he  did  not  receive  notice  on 
the  25th,  which  he  might  have  done  if  he  had  kept 
his  counting-house  open  till  eight  or  nine,  which 
are  the  customary  hours  of  closing  them  at  Li^ 
verpool. 

Verdict  for  the  plaintiff. 

HuUock,  Serjeant^  and  Evans,  for  the  plaintiff, 

Scarlett  and  Venables,  for  the  defendant* 


4t^  CASES  AT  msi  watjsi 


M'CiAiv^k^  V.  OLAYWfi  and  tlimKG. 


of^^eJlJiSS*fo?  npHIS  was  an  action  «f  afisanih  and  false  iniT 
ikise  imprison.    JL    prisonmcnt.     Plea,  not  guilty,  by  both  de- 

•tablemayjiis-  fendantS. 
tify  imder  the 
geDeral  iuae, 

^''JStiiUSt*.^  The  plaintiff  called  at  the  itefendant^s  (Biimg's) 
Tided  t&efe*^  hoMe,  and  offered  wme  old  clothes  to  sale.  After 
werearraMm- he   left    the  house^   he  was  pursued  by  iseveral 

able  charge  of  r  j 

felony  made;  persons,  and  .charged  by  Riding  with  having 
aftermrdtdift-  stolcu  a  great  coat  from  his  house.  Riding  de- 
^?r^iHUi-  sired  the  plauUiff  to  return  with  him,  and  he  did 
be^^ljnur^  SO.  Riding  Committed  no  assault^  used  no  force ; 
Irate ;  and  ai-  but>  upon  the  plaintiff 'b  coming  back,  be  sent  for 
■ho^tomont  Cluyton,  the  Other  defendant,  who  wasaconrtable^ 
ftiray  iraf*^  ftnd  gave  the  plaintiff  in  charge  for  a  felony.  The 
B^pritiite  jdaintiff  was  searched  by  the  constable,  and  dia- 
who  mi^  the  "**®^^  without  haviug  been  taken  befcwre  a  mugia- 
charge,  and     trate.    No  evidence  was  given  to  shew  that  Riding 

pntsthecon-  .      ..^    j    •     i_-  •   • 

•table  in  mo-    was  justified  m  hffi  sugpicions. 

Hon.  cannot 
Jnstuy  under 

STnlThe'Iinft  ScorkU  and  WUliama,  for  the  defendants,  made 
pf^|^«*p«*  several  objections.  1.  Clayton  was  entitled  to  «n 
•tancei,by  ac\}uittal :  a  regular  charge  of  felony  ivas  made  by 
ra^on^order  Riding.  Clayton  could  not  know  whether  the 
wenwhl^ie^  charge  was  groundless  or  not.  He  was  bound  to 
Ills  suspicions   ^^^ .  ^^^  jf  j|e  acted,  as  it  was  apparent  he  did  act 

were  reason-  ^  *  * 

>^ie«  in*ibis  ea^e,  merely '86  an  officer,  ttnd'With0at  ana- 

lice,  he  was  neither  subject  to  an  action  of  trespass, 
nor  to  an  action  on  the  case,    if  Clayton,  thttre- 
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fore,  originally  took  up  the  piauitiff  od  reasonfible      1816. 
grounds  of  suspicion  (grounds  which  were  not  to   ^^r^^^^ 
be  very  narrowly  exofnined) ;   and  if,  before  be   '     ^^ 
took  hiiD  to  a  magistrate,  he  found  there  was  m^    Claytoit 
cause  for  further  detaining  him,  toe  had  a  right  fp  wwl  Riding, 
disfloiss  hira,  without  incurring  any  jtesponsibSity 
for  the  general  apprehension.    Samuel  v.   Pflgfue^ 
Douglas  359.     3.  Riding  was  no  trespasser.     He 
Aised  no  force  or  coercion  :  the  plauatiff  pame  back 
voluntarily ;  and  what  teiok  place  befoue  lllie  conataUe 
when  the  charge  was  made,  will  xiot  make  bim  ft 
trespasser ;    for  that  was  tbe  oovrs^  of  the  law, 
which  wiil  JAistify  its  owb  proceedings.  Arrowsmith 
V.  Le  Mesurier,  &  N.  fiLep.  211.    3.  If  pbMtttfiff 
could  maintain  any  action,  it  should  have  been  an 
action  for  a  malicious  and  unfounded  charge  of 
felony^  and  not  an  action  of  trespass.   Morgan  v. 
Hughes,  2T.R.  361. 

LiUledale  and  Starkie,  o^nfr^.-r-Tbene  is  a  disr 
linction  between  an  arrest  by  a  constable,  and  IM» 
arrest  by  a  private  person.  The  constable  may 
Appreheqd  upon  a  auspiciosn  of  felony  witboiutpro^if 
of  a  felony  actually  committed ;  but  api!iy:ate.pQr«- 
son  cannot  arrest  upon  bare  suspicion.  He  oMist 
dbtaio  a  warrant,  upon  oalb,  from  a  magistrate,  or 
prove  a  folony  to  have  been  Actuatty  committed  at 
the  time  of  the  arrest.  S^  It  was  the  duty  of 
Clcvtfton  to  have  pursued  the  charge,  and  to  haver 
carried  tbe  plaintiff  before  a  magistrate.  He  could 
not  apprehend  and  dischaige  a  man  at  his  owa 
pleasure.  3.  But  suppos'mg  C/oy ton  justified,  jR£- 
ding  cannot  couple  bis  defence  with  Clayton  uiKJkjr 
(he  genera]  issue.    He  should  have  either  pleaded 
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181S.      that  he  acted  in  aid  of  the  constable  by  way  of 

^"^^v*^^  justification ;  or  he  should  have  stated  the  special 

CwuoHAw  circumstances  of  the  case,  in  order  that  the  Court 

Clayton    might  judge  if   his  suspicions  were    reasonable. 

and  RiDxxG.  rphe  officer  alone  has  the  privilege  of  including 

all  the  circumstances  of  the  case  under  the  general 

issue. 

BayleYj  Justice.— I  do  not  think  Clayton  was 
bound  at  all  events  to  take  the  plaintiff  before  a 
magistrate.  If  the  law  gives  a  constable  the  right 
to  apprehend  on  suspicion  upon  a  reasonable 
charge  of  felony^  it  would  be  an  absurdity  if 
(upon  finding  the  suspicion  groundless)  he  was  pre* 
duded  from  discharging  the  prisoner  out  of  bis 
custody — I  think  Clayton  is  entitled  to  an  acquittal. 
With  respect  to  Riding,  he  appears  to  be  a  tres- 
passer^  at  least  under  these  pleadings.  How  far  he 
would  have  been  justified^  if  he  had  stated  the  spe- 
cial circumstances  of  the  case  in  a  plea  properly 
framed^  it  is  not  now  necessary  to  determine.  I 
take  the  law  to  be  this ;  if  a  man  directs  a  con- 
stable to  act^  upon  a  suggestion  of  felony^  he  must 
prove  the  truth  of  such  suggestion.  He  is  bound 
to  shew  probable  cause  of  suspicion.  In  such  case  he 
is  a  principal^  and  the  constable  is  only  his  agent.  It 
is  a  different  case  where  the  individual,  who  suspects 
a  felony  to  have  been  committed^  goes  before  a  ma- 
gistrate to  procure  a  warrant.  He  then  takes  an 
oath ;  he  pledges  himself  to  the  truth  of  that  oath^ 
and  the  law  proceeds  upon  it ;  and  if  his  charge  be 
folse^  he  is  subject  to  an  action  for  a  malicious  ac- 
cusation. But^  before  a  constable^  he  only  makes 
an  assertion.^    Now^  if  an  action  of  trespass  be 
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brought  against  him  for  this  arrest,  it  is  but  reason- 
able that  be  should  be  called  upon  to  shew,  under 
a  plea  properly  framed,  the  circumstances  which 
induced  him  to  make  the  chai^,  that  the  Court 
may  Judge  if  they  are  reasonable.  With  respect 
to  the  constable  the  law  is  clear.  If  a  felony  is 
committed  in  his  presence  he  is  bound  to  act ;  if  a 
charge  of  felony  be  made^  with  reasonable  circum- 
stances, it  is  his  duty  to  act;  and  he  is  justified  by 
the  plea  of  the  general  issue  upon  an  action  of 
trespass.  But  the  person  who  puts  him  in  motion 
is,  prima  facie,  a  trespasser,  and  must  justify  the 
trespass  by  proving,  under  a  special  plea/  the  truth 
of  the  suggestions  which  he  has  made,  and  which 
induced  the  constable  to  act.  I  think  sufficient  co- 
ercion was  used  towards  the  plaintiff:  he  did  not 
return  voluntarily  with  Riding. 


1816. 


Clougham 

Clayton 
andRxDixc. 


The  Jury  acquitted  Clayton,  and  found  a  ver- 
dict against  Riding ;  damages  one  farthing,  and 
the  Judge  certified. 

Littledale  and  Starkie,  for  the  plaintiff. 
Scarlett  and  Witlianis,  for  the  defendants. 


The  following  principle  may 
b«  laid  down  as  containing  in 
substance  the  doctrine  on  this 
subject.  An  officer,  as  a  mi- 
nister of  the  law,  is  bound  to 
act  on  a  reasonable  charge  of 
crime,  so  as  to  bring  an  ae- 
cuied  person  before  a  magi9« 


trais.  The  Terj  tmaU  eril  of 
such  a  temporary  appreheosioiiy 
in  case  of  innocence,  is  infi* 
nitely  compensated  by  the  ad- 
vantage to  the  public  peace,  in 
having  crimes  promptly  pr»- 
Tented,  and  criminals  instantly 
restraint   But  there  mutt  b» 
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A  direct  ckatge  to  the  officer, 
.or  SJDch  a   reasonable  jrrOQDd 

CkrOuoHAN    of  suspicion  before  his  eyes, 
•».  as  may  justify  him  in  the  eye 

^Sa^^  of  the  law.  He  «iay  ilo  4bis 
without  a  vawaut.  Snt  Ibe 
jnere  act  ef  apfwheD^iAii  4oflB 
jQoC  oblige  him  to  continue  the 
detention  of  the  prisoner  till 
brought  befofe  A  magistrate. 
The  chfti^  may  lie  retracted, 
iMT  hie  auspicioa  n«y  w»n\A  m 
rthe^way.  And  a8  the&e  aj^erthe 
cuily  pounds  forth0i^prehen. 
sion ;  so  the  absence  of  them  is 
sufficient  reason  for  the  release 
of  the  accused.  His  duty  Is 
merely  that  <of  a  eealons  and 
.fajthful  servant  oC  ;(he  law^ 

As  respects  a  person  not  being 
an  officer,  the  case  of  course 
stands  on  differeivt  principles. 
If  he  makes  a  yerbal  charge 
to  'the  officer,  and  thereby  pro- 
cures the  detention  of  the  ac- 
cused, he  acts  upon  his  own 
responsibility.  He  m  n^  either 
prote  the  truth  of  his  allega- 
tions, or  the  sufficiency  of  the 
grounds  of  his  suspicion.  His 
act  has  a  two-fold  object  in 
point  of  law,  and  indeed  of 
veason.  lEither  it  is  an  Jiet  :of 
malice,  or  malicious  indiffer- 
ence to  the  gopd  of  another; 
or  it  is  the  defence  of  himself 
or  the  public  peace.  In  the 
first  instance,  he  would  ef 
cowrse.l>e  guilty  ef  on  injury, 
«nd  must  makeithe  i%al  satis- 


faction. In  the  second,  he  l^at 
merely  performed  his  duty^  or 
exercised  his  right;  and  there- 
fore in   law  stands  aequltted. 
But  in  all  such  areesta,  a  prir 
Tate    person,   not  an  offipsr^ 
htivigprimA  facie  a  tre^passei;, 
must  put  his  defence  upon  the 
record,  in  an  action  of  trespass 
brought  against    him    by  (he 
persdn  accused  sfad  orvested. 
irjie  fciMon  of  t\ii$  distiRGtien 
of  Utw,  .between  an  officer  and 
a   person    not  an    officer,  b 
founded  upon  this  obTious  prin- 
ciple, that  the  former  Is  an  in- 
atrvment,  and  of  course  is  not 
acting  nnder  any  i^becest  or 
foeiing  of  iua  oirn ;  hut  thie 
latter  is  presumed  to  be  acting 
Inore  immediately  in  his  own 
case,  and  therefore  to  be  more 
liable  to  some  injurious  excess, 
from  pritate  pattiop,  faeUngs, 
or  interest. 

In  the  case  of  Samuel  t. 
Pi^lfae  and  Others,  it  waa  de- 
termined, that  a  peace  officer 
may  justify  fin  arrest  on  a  rea- 
sonable chai>ge  of  felony,  with- 
out a  warrant,  although  it 
should  afterwards  appear  that 
no  felony  had  been  committed  ; 
but  that  a  ^priTate  indiTklual 
cannot.  Douglas,  Rep.  369. 
In  that  case  Lord  Mansfield 
observed,  ^^  that  if  ,a  man 
charged  another  with  felony, 
and  required  fin  officer  to  take 
him  into  custody,  it  would  be 
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most  mtschieT<ms  if  the  officer 
were  first  bound  to  trjT)  snd  at 
his  peril  exercbe  his  jadgment 
on  the  truth  of  his  charge.  He 
that  makes  the  charge  shonlil 
alone  be  answeraMe." 

So,  likewise  in  LedMh  t. 
Caichpohy    E.  23  Geo.  III. 
This  was  «n  action  of  trespass 
and   false  imprisonment  tried 
before     Lord     Maiufield    at 
Guildhall.  It  is  a  teading  case 
on  the  subject,  and  it  will  not 
admit  of  abridgment.   The  de- 
fendant was  one  of  tlie  mar- 
shalmen  of  the  Lord  Mayor  of 
London;    the  Jury  found  a 
▼erdiet  for  the  plaintiff,  with 
^l,  damages.     Upon  the  mo- 
tion  for  a  new  trial,    Lord 
Mtmsfteld   reported   the   eri- 
denceto  hare  been,  that  iS^jyrdA, 
who  had  lost  some  linens  to  a 
large  amount,  brought  Stevens 
to  the  defendant,  who  said  that 
one  Maddoxh^d  called  a  coach 
and  put  Smithes  goods  into  it 
at  a  public  house ;    that  the 
plaintiff  put  his  he^id  into  the 
coach;     that    afterwards    the 
coach  stopped  at  another  house, 
and  plaintiff  met  it  there ;  that 
Smith    suspecting   plaintiff  to 
hare  been   concerned   in  the 
theft,  from   the  circumstance 
of  his  having    been  twice   so 
seen  at  the  coach,    took  the 
defendant  on  a  Sunday  to  the 
plaintiff  for    the   purpose   of 
ha? iog  him  apprehended ;  and 


that  wlien  they  came  to  him,         1816. 

neither  Smith  nor  any  one  else   V^^^**^!^ 

charged  the  plaintiff  with  a  fe-    CLOUooiai 

lony ;   that  SmUh   said,    "I  ''• 

hare  lost  some  cloth,    liut  I    ^  Hjh^ma 

rfon*t  say  that  it  iras  he  who 

stole  it;  I  know  >noftHing  of 

that,  but  stolen  tt  was.''  Tfa0 

defendant  being  asked  by  the 

plaintiff  what  authority  iie  had 

to   «rrest    kim,   produced    A 

hanger,  and  said,  <<  that  was 

hit  amthority."    That  he  then 

arrested  the  plaintiff,  and  took 

him  to  the  Pbnltry  Compter  ; 

from  whence  he  was  taken  the 

next   day   iiefore  the    sitting 

Alderman,  and  discharged. 

BuLLER,  J. — Where  a  po« 
shiTe  charge  of  felony  is  made^ 
the  party  making  it  is  obliged 
to  follow  it  up  with  a  prose- 
cution, or  is  himself  liable  to 
an  action.  In  such  case,  th4 
constable  is  merely  ministerial^ 
«nd  bound  to  take  the  party 
up,  and  carry  him  before  a 
magistrate;  the  magistrate  must 
then  examine  into  the  matter 
upon  oath,  which  the  consta* 
ble  cannot  do. 

Mansfield,  Ld. — ^The ques- 
tion is,  whether  a  felony  has 
been  committed  or  not.  And 
then  the  fundamental  distinc* 
tion  is,  that  if  a  felony  has 
aduaUtf  been  committed,  a  pri- 
vate person  may  an  est  as  well 
as  a  peace  officer ;  if  not,  the 
question   always    turns    upon 
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this — Was  the  arrest  bonAjkle; 
was  the  act  done  fairly,  aod 
Clovghan  iu  the  pursuit  of  an  offend* 
V*  er,    or  by  design,    or  malice 

Clayton  ^^  iU  will.  Many  an  inno. 
cent  man  has  been,  and  may  be, 
taken  up  upon  saspicion ;  but 
the  mischief  and  incon?enience 
to  the  public  in  this  point  of 
triew  are  comparatively  no- 
thing. .  It  is  of  great  conse« 
qnence  to. the  police  of  the 
country,  I  think  there  should 
be  a  new  trial. 

Upon  the  new  trial  a  ver- 
dict was  found  for  the  defend* 
ant*  Caldecot*8  cases  291. 

With  respect  to  an  arrest  by 
a  prifate  individual,  It  has 
been  determined,  that  if  A* 
having  been  robbed,  suspect 
JH.  to  be  guilty,  and  take  him, 
and  deliver  him  into  the  charge 
of  a  con8tal)le  present,  ^.,  if 
innocent,  may  maintain  tres- 
pass against  A.  Sionehouse  v. 
EUioitj  eT.  R.  31d.  The  ge- 
neral distinction  between  tres- 
pass and  case,  as  respects 
f^tuLTf^es  of  this  natnre,  and  ar* 


rests  proceeding  from  such 
charges,  is  this — Where  the 
immediate  act  of  imprisonment 
proceeds  from  the  defendant, 
the  action  must  be  trespass,  and 
trespass  only;  but  wh^e  the 
act  of  imprisonment  by  one 
person,  is  in  oonsequenoe  of 
information  from  another,  there 
an  action  upon  the  case  is  the 
proper  remedy,  because  the  in« 
jury  sustained  is  in  consequence 
of  the  wrongful  act  of  that 
other.  Morgan  ▼•  Hughei^  2 
T.  R.  361 .  In  an  action  of 
trespass  against  a  private  indi- 
ridual,  if  he  justify  such  ar- 
rest on  a  suspicion  of  felony, 
it  is  necessary  that  he  shew  In 
pleading  the  causes  of  suspi- 
cion with  certainty.  He  must 
state  the  circumstances,  upon 
which  he  founded  his  charge, 
In  order  that  the 'Court  may 
judge,  upon  an  eiamination  of 
his  plea,  if  his  suspicions  were 
reasonable,  itfiure  v.  Kaye^  4 
Taunt.  34.  2  Inst.  5%  Haw^.. 
lib.  %  c.  1%  s,  12. 
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Ogle  v.  Paleski.*  Juiyi* 

HE  plaintiff  was  the  owner  of  the  brig  Da-  wiiereawit. 
niel,  and  brought  this  action  against  the  de-  l!uurd outu- 
fendant  as  the  owner  of  the  ship  Lea  Sons  Enfans^  b^.™fnh[in! 
for  negligence  in  managing  bis  ship,  by  which  the  tiiir,aodcro»ji 
plaintiff's  briir  was  much  daroai^ed.  oDtheu«rtor' 

r  ^  ©  the  defeiidaBt, 

althongh  it 

The  trial  of  the  cause  had  been  put  off  on  a  '^u^^lH^t^'i^ 
former  occasion  at  the  instance  of  the  defendant,  ^f^JJe  trjJJ*** 
with  a  liberty  reserved  to  the  plaintiff  to  examine  }^*^  *"^  ^*»  «»> 

.  rw^,         1   •      .  rt»  interested  wit- 

Witnesses  on  interrogatories.     The  plaintiff's  coun-  nesMndoui^ht 

1  jx  j-»j  -t_  to  h*ve  been 

sel  now  proposed  to  read  in  evidence  the  answers  released ;  his 
of  the  captain  of  the  Daniel  to  the  interrogatories  ^i^llhTrandinr 
and  cross  interrogatories  exhibited  by  the  plaintiff  JJ^y^****^**^ 
and  defendant  respectively.     The  first  answer  dis-  inghimto 
closed^  that  he  was  on  board  the  Daniel  at  the  time  leased  pre-*^ 

of  the  accident.  examination. 

The  obiection 
is  too  late  at 

Shepherd,  S.  G.  objected,  that  the  interrogato-  *he  trial;  and 
ries  could  not  be  read  without  proving  him  to  have  been  made  at 
been  released  previous  to  hrs  examination.  w^cTiunined. 


*  This  case  and  th^  follow-      ports  of  Triniyp  Term,  1818. 
log  were  omitted  in  the  Re« 


486  CAS£S  AT  NISI  PRiUS,  G.  P. 

1816.  Best,  Serjeant^  contra,  contended,  that  as  the  ob- 

^■^V^^  jection  was  apparent  on  his  examination,  and  as  the 
^^  defendant,  instead  of  objecting,  had  exhibited  cross 
Paleski.  interrogatories,  he  could  not  now  deprive  the  plain- 
tiflf  of  the  benefit  of  hi«  testimony:  that  a  release 
was  not  necessary  absolutely  to  make  him  a  wit- 
ness; that  it  might  be  waived  ;  and  here  the  de* 
fendant  had  waived  it,  by  not  taking  the  objection 
when  it  arose,  and  when  it  might  have  been  dis- 
posed of  by  the  plaintiff's  releasing  him. 

GiBBs,  Ch.  J. — I  shall  receive  the  evidcnte^j  1 
think  the  objection  ou^ht  to  have  been  made  in  a 
former  stage;  and  not  having  been  then  made 
when  it  might  h^ve  been  cured,  I  think  it  cannot 
prevail  now. 

Best  wd  Vaughan,  Serjeants,  and  F.  Pollock, 
for  the  plaintiff. 

Shepherd,  S.  G.  and  Bosanquet^  serjeant,  for  the 
defendant. 


TRFNITY  TERM,  S0  GEC^GE  HI. 


TuLLOCH  V.  Boyd. 

THIS  was  an  action  on  a  policy  of  insurance    a  letur 
on  a  voyage  from  London  to  Amsterdam,  in  ^"nt^^uroogh 
the  year  1810.  ^  Z^^llV^ 

party  to 
whom  the  let« 


owners 

tiff, 

ship/'  and  of  an  intention  to  bring  an  action  against  llS*Mtionon*? 

the  plaintiff  for  detaining  "  his  ship."     The  de-  j;jJ|S!:f  ilT 

fendant's  witnesses  proved,  that  one  Jaber,  of  Rot-  which  tLc 

■  1  i*     ■         1  •  «         1  question  of 

terdam,  was  the  owner  of  the  ship ;  that  he  ap-  ownership  is 
pointed  the  captain  ;    that  all  the  papers  (which  mil'/stiii prove 
had  been  lost,)  referred  to  him  as  owner;  and  ^l^JwdT 
that  the  defendant,  in  fact,  was  merely  the  agent  J^^^^^^f'^t 
of  the  owner,  and  had  been  described  as  agent  in  the' owners  of 
certain  bonds  of  reference  which  had  been  pre- 
pared between  the  parties,  but  not  executed. 

GiBBs,  C.  J. — ^Thought  the  expressions  of  the 
defendant  were  not  conclusive  against  him,  and 
left  it  to  the  Jury  to  decide  whether  an  agent 
might  not  have  used  the  expressions  contained  in 
the  defendant's  letter. 

The  Jury  found  a  verdict  for  the  defendant. 

Best,  Serjeant,  and  F.  Pollock,  for  plaintiff. 

Vaughan,  and  ,  for  defendant. 
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1816.  I^  ^^  ^  general  rule  that  a 

^V^^/  man^s  admissions  shall  be  taken 
TuLLocH  most  strongly  against  himself; 
for  ei^ry  roan  is  8Q|^K>sed  to 
be  the  best  gnardian  of  his 
own  interests,  and,  in  matters 
of  defence,  to  extend  them  to 
the  utmost  But  courts  of  law 
in  all  cases  incline  strongly 
against  the  doctrine  of  estop- 
pels, as  their  direct  tendency 
is  to  embarrass  law  in  forms, 
and  to  exclude  an  inqniry  into 
Ihe  practice  of  the  particular 
case.  A  receipt.,  therefor?, 
has  been  l^eld  not  to  be  con- 
clusiTe  evidence  against  the 
person  signiog  it;  and  he  has 
been  permitted  to  shew  that 
he  did  not  in  fact  receive  the 
money.  Sir^lton  ? ,  KaaidU^  % 
T.  R.  360.  Th€  Jiiomejf  Ge* 


neral  r.  Randallj  9  Eq.  Cases. 
Abr.  742*  So,  in  an  action  on 
a  bill  of  exchange,  accepted 
by  the  defendant  for  a  Taloa- 
ble  consideration,  evidence  that 
the  plaintiff  had  been  dis- 
chaigcd  as  an  insoltent  delrtor 
after  the  bill  Iwcame  ^ue,  and 
had  given  in  a  blanl^  schedule^ 
was  held  not  to  preclude  him 
from  recovering  the  debt.  Hart 
t.  JVinpuveii,  3  Campb.  13.  See 
Jiliewlse  Rex  i.  CUarky  8  T.  R. 
3^.  But  in  many  cases  the 
declaration  of  the  party  is  lield 
to  be  condushje  agMn^t  him* 
Choriesf  T.  Boicatt,  4  T.  R. 
917.  and  «  Campb.  441.  See 
likewise  Bacon  v.  Chemejf^ 
SfarlLie  11)2,  and  the  note  ^u* 
nexed  to  that  case« 
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arriNGS  AFTER  HILARY  TERM,  AT  WESTMINSTER, 
S7  GEO.  III. 


Parry  v.  House.  ., . 

Feb.  14. 

THIS  was  an  action   of  replevin  for  taking  loan  action 

the  plaintiffs  goods.     The  defendant  made  SL'dioHiu^^^^ 

cognizance  as  bailiff  of  one   ^nne   Collard,  and  "hc^tenlSt^^hat 

justified  the  taking  of  the  goods  described  in  the  f^^l^^^' 

declaration^  as  a  distress  for  a  quarter  of  a  year's  mUei',  cannot 

rent^  in  arrear.     The  plaintiff  pleaded  in  bar  non  arthongu  the 

tenuit  modo  et  formd.     The  defendant  proved,  pa^c^wifh^ 

that  the  plaintiff  had  taken  the  cottage,  in  which  .^'It^tumhc 

the   distress  was  levied,   of  Mrs.  Collard,  at  the  premWihaTe 

,  *  been  fraudu- 

lently eonTeyed  to  the  landlord,  and  that  the  actual  title  is  Tested  In  another  person. 
The  plea  of  mi  Aofat^,  &c«  caimoC  be  pleaded,  nor  can  evidence  bo  aven  which  amounu 
to  It. 

Vol.  I.  2K 


i 
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1817.       yearly  rent  of  eighteen  pounds  ;  and  that  the  dif- 

tress  was    regularly   made  for  the  first  quarter. 

9.         The  demise  was  not  in  writing;  and  the  only 

House,      evidence  given   was  a  verbal  taking  from    Mrs. 

CoUard. 

The  counsel  for  the  plainlifT  proposed  to  prove^ 
that  Mrs.  Collard  had  no  interest  in  the  pre- 
mises ;  that  they  belonged^  in  fact^  to  one  Henry 
Collard,  who  had  made  a  fraudulent  assignment 
of  them  to  a  person  of  the  name  of  Spicer,  who 
had  himself  assigned  them,  without  any  considera- 
tion, to  Mrs.  CoUnrd.  They  further  proposed 
to  prove,  that  Collard  had  taken  the  benefit  of 
an  insolvent  debtors*  act;  that  the  cottage  in 
question  was  assigned  to  a  trustee  under  the 
statute,  who  was  virtually  the  plaintifi*  in  the  pre- 
sent action,  and  for  whom  they  appeared.  They 
offered  to  give  this  evidence  in  order  to  defeat 
the  title  of  Mrs.  Collard. 

Vdughan,  serjeant,  for  the  defendant,  objected, 
that  the  plaintiff  was  precluded  from  resisting  the 
title  under  which  he  had  been  let  into  possession ; 
that  whether  Mrs.  Collard  had  any  title  or  not, 
whether  she  acquired  a  title  fraudulently  or  ho- 
nestly, the  principle  of  the  law  was  clear,  and 
founded  on  the  best  policy,  that  the  tenant  shall 
not  dispute  his  landlord's  title.  Nil  habuit  in 
tenementis  cannot  be  pleaded  to  an  avowry  for 
rent :  of  course,  therefore,  the  substance  of  such 
a  plea  cannot  be  given  in  evidence.  Besides, 
the  form  of  Ithe  plea  (non  tenuit  modo  etformd) 
•hews  that  the  title  is  admitted^  and  that  the  man* 
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ner  of  the  holding  only  is  disputed.  That^  to  adroit  i8ir 
evidence  of  this  sort^  would  be  to  strip  landlords 
of  the  protection  of  the  11  Geo.  II.  c.  19.  s.  22. ; 
the  effect  of  which  was  to  relieve  them — not  Houix. 
merely  in  farm,  by  allowing  them  to  state  title 
generally,  but  also  in  substance,  by  precluding 
the  tenant  from  disputing  his  landlord's  title  in 
any  way.  He  cited  SuUivan  v.  Stradling,  2  Wil- 
son, 208. 

Best,  Serjeant,  for  the  plaintiff. — It  is  not  true 
that  the  tenant  is  precluded  in  all  cases  from  dis- 
puting  his  landlord's  title.  Every  plea  of  evic- 
tion amounts  to  a  denial  of  the  landlord's  title. 
The  proposition  is  not  universally  true.  The 
case  of  Sullivan  v.  Stradling  has  been  narrowed 
by  modern  decisions,  Sapsfard  v.  Fletcher,  4  Term 
Rep.  511.  Rogers  v.  Pitcher,  1  Marsh.  Hep.  541. 
and  Taylor  v.  Zamira,  2  Marsh.  Rep.  325.  Be- 
sides, he  was  prepared  to  prove  that  there 
was  a  fraud  in  the  transaction,  and  that  this 
circumstance  distinguished  the  present  case;  for 
it  was  a  rule  of  law  that  where  fraud  was  the 
ground  of  defence,  a  person  could  not  shelter 
himself  even  under  an  act  of  parliament  made 
to  confirm  his  title. 

Dallas,  J.—- 1  think  I  am  not  at  liberty  to 
admit  this  evidence.  The  tenant  comes  here  to 
dispute  the  landlord's  title  under  which  he  gained 
possession;  and  says,  that  he  is  excepted  out  of 
the  ordinary  restriction,  (which,  I  believe,  is  older 
than  the  case  of  SuUioan  v.  Stradling,)  because 
he  can  prove  a  fraud ;  or,  in  other  words^  that 

9K2 
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1917.       Mrt.  C^llard  has  had  the  fttenute*  fraiidiilently 

^'^^^^^^    awigned  to  her  by  Spiter.    If  Uie  p^reAwes  really 

^^      belong  to  the  asgi^pnets  of:  Henfy  CMhrd,  thejp 

Ii»m&      can  brini^  ejectff»ent«    Thut  ta  the  proper  mode 

to  try  tbt  title    as  beiwem   Mrs.  Collard   aad 

ikem;  bal  it  woald  be  laiichievoiia  in    the  ex* 

treme  to  suffer  the  tenant  to;,ditpu4e  it  in  im  ac- 

tion  for  reat.    This  evidaMe  [amounts  to  a  pka 

of  nil  hahult  in  tenementis.     As  the  plaintiff  caa* 

not  plead  that  plea  in  bar  to  an  avowry^  he  cannot 

give  the  inport  and  eflfe^  lof  it  in  eMkneemn* 

der  aay  plea. 

The  defendant  had  a  verdicL 

MeUt  aerjeant^  aad  Bfomm^  for  the  plawtiC 

Vhugkan,  serjeant^  a»dJfo4(^jGaF  the  defendaaL 


There  are  few  cases  of  more  nyent  on   tliis  subject  are  cli- 

diflicalty  than  those  in  which  rected  to  the  exclusive  benefit 

tlie  tenant  h  perraftt#d  to  (Hs-  of  th«  l&n^ord.  For  exanpfe, 

{MH»tbe  titls  •#  lis  fendlord.  Ifie  9  ei  Wi^liBilD  add  Msry^ 

It  c«D»dtatpB  a  ctflSiwiiickliM'  by  which  tke  lanctt^rd  n  s«« 

law  dificouragesr  as   nuob  at  powerod  ta  sell  the  doireM ; 

possible  ;    being  contrary  to  the  stat*  of  8  Anne^  c.   14* 

the  duty,  and,  in  good  part,  to  which    precludes    the  sheriff 

the  confidence  which  belongs  from  taking  in  execution  the 

ta  such  a  r«lati«».     bi  pOfMiit  goedls  of     the    tcnMit  wilh- 

ef  this  prineifke^  the  kwr  ia.  oat  first  latiafying  the  landloi* 

daad^  whilst  seakiag  tke  pro-  Ut  a  yaar't  reat ;  the  acta  (4 

tactiou  of  the  landlord  as  its  Geo.U.  c.  ^8.  and  11  Geo.  lU 

main   object,  has  fallen  into  c.  19.)  which  giye  double  rent^ 

iome  sfight  neglect  of  the  con-  or  double  value,  on  a  defkult  of 

dition  of  th^  tmaat.    Thus,  notice  to  (joit,  or  a  bolAtog^ 

att  tha  ada  oi  pariia^  muL    The  U  Gm.  Ml  fagi 
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iMdk  the  Imikmd  is  relienrf 
from  tbe  oMigatMs,  wkich  ifvt 
etsMtial  ttt  cwBinoft'hiw^  of 
fttttinglut  tide,  «ad  fay  wMdi 
aet  lie  is  permitted  to  mvow, 
•r  Bakie  cofoisaace  ^enemilj ; 
and,  iastlj,  a  modem  act,  57 
G«o.  in.  c.  62.  bj  wiiich  tte 
power  of  eiecotion  vpoa  the 
premises  of  tke  tenaat  u  stiit 
farther  restricted,  for  the  be* 
nefit  of  the  laodloid.  in  all 
these  statutes  the  modero  law 
foHowi  the  priBCipie  of  the  an- 
cient. 

A  diecialiMr  of  the  title  of 
the  lord  by  the  tenant  was  con* 
sidered  bj  the  ancient  law  ea  a 
breadi  of  bis  feahj  and  ho> 
mage.  Oar  modern  statatet, 
though  they  reject  the  tennt, 
preserve  the  reaaon.  Ia*an  ela^ 
borate  noOe  hi  Hr.  Serj.  fViU 
/i«m#*f  editioB  of  Sawnders,  VoK 
L  p.  S47.  and  Vol.  H.p.  %4. 
many  of  the  formal  points  of 
replerin  and  distress  are  ti^eat- 
ed  with  the  osuai  sagacity  aad 
esacUiess  of  that  writer;  but 
he  has  omitted  to  diatingwsh 
the  cases  ia  wiiicli  the  tenant 
it  allowed  to  dispute  hts  le^ 
sor's  title.  Bat,  before  w« 
proceed  to  an  enumeration 
of  them,  it  xamy  be  as  well 
brieiy  t«  premise,  that  they 
almoKt  all  depevid  upon  this 
principle  of  manifest  equity ; 
that  the  teeofit  shall  never  use 
as   an  advaiitage  agKinst  his 


lasMHord,  what  the  aet  and  eM«  1917, 

fidence  #f  the  laadiord  have  v^V^/ 

entrusted  to  bias,  aamely)  thn  Parat 

po9«0SsloM  of  the  tenure.  This,  v- 

ki  fact,  hi  the  leading  principle  H<Wi«* 
of  the  whole  law  on  the  snb* 

The  action  of  replevin,  debt, 
covenant,  Ike,  and  the  more 
modem  aiction  of  ese  and  oo* 
cupation«  which  are  brought 
by  the  landlord  against  the  te- 
nant, are  not  suited  to  bring 
Into  controversy  the  right  of 
the  landlord  to  the  premiseei 
as  Inspects  the  mere  tenant. 
The  question  In  these  actions 
Ml  the  part  of  the  landlord  is, 
demise  or  no  demise ;  have  I 
kt  you  the  land  or  not  ?  are 
yon  my  tenant  or  not?  To 
which  the  answer  on  the  part 
of  the  tenant  may  be,  either  a 
traverse  of  tiie  tenancy  and 
demise,  or  no  rent  in  arrear. 
For,  as  the  landlord  may  have 
a  right  of  letting,  without  a  le^ 
gal  tKle  to  the  freehold;  for 
example,  as  a  tettwi^uetruH  In 
possession,  whei^  it  is  necessary 
to  keep  the  legal  and  equitable 
estates  apart;  so  the  denial  of 
the  title  of  the  landlord  would 
be  no  answer  whatetnr  to  his 
datm  e/f  rent  upon  the  demise. 
In  the  same  manner,  one  per* 
son  may  have  the  legal  estate, 
and  another  the  right  to  the 
rent,  as  in  the  case  of  mort* 
gagor  and  mortgagee.    In  all 
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1817»  these   cases,   therefore,    with 

V^^v^h/  gome  few  exceptions,    which 

FiJuiT  will  be  pointed  out,  as  de- 

^'  pending  upon  other  principles. 

House.  ^^  j^^  ^^  ^^^  ^^^^^  ^he 

tenant  to  dispute  the  title  of 
his  landlord  in  an  action  for 
rent. 

It  may,  indeed,  sometimes 
happen,  that  the  tenant  may 
haTe  taken  the  land  from  a 
landlord  holding  it  upon  a  bad 
title,  and,  under  these  circum- 
stances,  may  be  compelled  to 
pay  his  rent  twice  OTer;  but 
the  mischief  of  this  is  only 
temporary,  as  the  law  gifes 
him  a  remedy  in  an  action 
against  the  wrongful  taker. 
In  fine,  when  it  is  considered 
how  many  titles  rest  solely 
upon  possession,  and  how 
frequently,  from  the  loss  of 
title  deeds,  incumbrances,  fa- 
mily settlements,  and  trusts, 
It  becomes  impossible  for  a 
landlord  to  shew,  on  an  emer- 
gency, any  other  title  than  a 
long  and  undisturbed  posses- 
sion, (without  the  assistance  of 
a  court  of  equity)  it  will  be 
easy  to  understand  the  reason 
and  policy  of  the  law,  by 
which  tenants  are  restricted 
from  abusing  a  possession, 
procured  by  confidence,  to  the 
Injury  of.  their  landlords; 
whether  for  the  purpose  of 
withholding  the  payment  of 
th^r  own  rent,  or  of  collud- 


ing with  ftrangefs  in  a  elafao 
upon  the  land  with  the  ad- 
rantage  of  possession  on  their 
side.  All  law,  in  fact,  must 
proceed  upon  general  prin- 
ciples ;  and  possession  is  such 
a  strong  presumption  of  right^ 
that  the  law  has  necessarily 
invested  it  with  much  of  the 
nature  and  character  of  it. 
In  this  branch  of  the  law, 
however,  there  is  some  nicety 
and  difficulty. 

The  following  seems  the  fair 
result  of  all  the  cases : — 

1.  NU  kdbuU  m  ienemeniisj 
which  was  the  technical  mode 
of  denying  the  landlord's  title, 
was  a  bad  plea  to  an  avowry 
for  rent,  at  common  law.  Be» 
fore  the  statute  11  Geo.  II. 
c.  19.  *the  defendant  in  re- 
plevin was  obliged  to  set  out 
a  title  in  his  avowry ;  and,  if 
he  avowed,  and  did  not  set 
out  a  title,  it  was  bad.  There- 
fore, where  the  defendant 
avowed  for  rent,  setting  forth 
that  he  was  possessed  of  the 
premises,  and  the  plaindlT  re- 
plied nihil  kabuit  in  ienemeniu^ 
the  defendant  rejoined  quod 
satis  habuiij  and  the  plaintiff 
demurred  to  this  rejoinder; 
the  Court  said,  that  the  title 
should  be  shewn  in  the  avow- 
ry, and  was  not  proper  in  the 
rejoinder,  3  Salk.  305.  And, 
per  Holt,  C.  J.  2  Show.  485. 
in  an  avowry,  where  a  title  ia 
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set  out,  the  plaintiff  is  bound  to 
traTerse  some  particular pohii. 
it  is  clear,  therefore,  that  the 
plea  of  m/  hahuii^  &c.  could 
hare  been  uo  answer  to  an 
avowry  at  common  law.  The 
Stat.  11  Geo.  II.  was  passed 
with  the  Yiew  of  obTiating 
the  difficulties  which  often 
arose  in  stating  long  and  in^ 
tricate  titles.  I-t  enacts,  ^' That 
^'  it  may  be  lawful  for  de- 
^^  fendants  in  repleTin  to 
^^  ayow  or  make  cognisance 
^^  generally,  that  the  plaintiff 
"  or  other  tenant  of  the  land, 
^'  where  the  distress  was  made, 
"  enjoyed  the  same  under  a 
**  grant  or  demise  at  a  certain 
'^  rent,  during  the  time  where- 
^^  in  the  rent  distrained  for  was 
"  incurred,  which  rent  was 
^'  then  and  still  lemaliis  due, 
"  without  srtdng  forth  the 
"  grant,  tenure,  domi«e,  or 
**  title,  of  such  landlord,  or 
*'  lessor,  &c."  This  clause 
has  etlectually  taken  away  the 
tenant's  right  to  controTert 
his  landlord's  title  in  replevin. 
In  the  satr.e  manner,  if  a  lease 
be  by  indenture,  the  lessee  and 
all  claiming  under  him  are 
precluded  frcm  pleading  nil 
hnbuit  in  tenemefUis  to  an  ac- 
tion brought  by  the  lessor,  or 
his  assignee.  For  the  inden- 
ture operates  as  an  estoppol. 
Palmer  \,  EicinSy  I^rd  Raym. 
1550.  2  Strange,  817.  G)inyn. 
391.     Parker  ?.  Manning^  7 


Terra    Rep.     539.     Sullivan        ]gi7. 
V.  Siradlingj  2  Wilson,  2'>8.        ^^^^^ 
2.  So,  io  an  action  of  debt        Parry 
for  use  and  occupation,  nil  ho'  ^* 

buii  in  tenemerUis  is  a  bad  plea,  "OUSB. 
and  cannot  be  given  in  evi- 
dence under  nil  debet:  be- 
cause, to  maintain  this  action, 
the  plaintiff  must  siiew  a  con- 
tract with  the  defendant, 
which  contract  is  an  admis- 
sion of  the  plaintiff's  posses- 
sion ;  and,  therefore,  in  this 
action  the  plaintiff  cannot  r^* 
cover  on  the  strength  of  his 
title,  without  shewing  a  taking 
by  the  tenant,  or  an  attorn- 
ment, which  is  an  admission  of 
his  title.  In  the  same  manner, 
in  an  action  of  assumpsit  for 
use  and  occupation,  nil  habuU 
in  fcnemeniis  is  a  bid  pU»a; 
for  this  action  is  foundc:{  upon 
a  personal  contract,  in  which 
it  is  not  necessary  for  the 
plaintiff  to  shew  any  title; 
and,  upon  proof  of  the  use 
and  enjoyment  of  the  pre- 
mises by  the  defendant,  he  is 
entitled  to  recover  a  compen- 
sation. It  is,  however,  to  be 
observed,  that  the  -.'lion  for 
use  and  occupation  is  loi  (c- 
extensive  with  the  a'li.n  -n  a 
contract  for  rem  ijj»"..  i  (  i:- 
mi>e,  nor  with  ::ii  v^i:  ffHu- 
dip-,  for  i]?e  re<o\erv  ;•,•  -i  i*i. 
1 1  is  niiTCly  coliRte--."  ;•  "»t;so 
remedies ;  and  if  tlie  •.  .  i.  !/(ii 
has,  in  fact,  oci'.u]),*'.  .i  i*i  r.c 
permission    ot'    tLr;    iilditiiiti 
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1817.        though  the  plaintiff  hare,   in 
V^V^     tnithy  DO  title,  or  a  defeasible 

Parry       title,  or  perhaps  an  equitable 
V,  title  only,  the  action  may  be 

Houst.  maintained.  6T.R.4.  1  WiU 
SOD,  314.  Bull.  N.  P.  139. 
Nash  J.  Tatlocky  1  H.  Black. 
328.  Therefore,  in  an  action 
for  use  and  occupation  by  an 
incumbent  against  a  tenant  of 
the  glebe  land,  who  has  paid 
itte  incumbent  rent,  the  de- 
fendant was  not  saffered  to 
giTO  evidence  of  a  simoniacal 
presentation  of  the  plaintiff, 
in  order  to  avoid  his  title. 
5  T.  R.  4.  And,  in  a  similar. 
action,  where  the  defendant 
had  come  in  under  the  plain- 
tiff, Lord  EUenborough  would 
not  even  permit  him  to  shew 
(what  in  any  other  action  for 
rent,  or  in  replevin,  may  be 
shewn,)  that  the  plaintiff's 
title  had  expired,  unless  he 
liad  solemnly  renounced  the 
title  at  the  time,  and  com- 
menced a  fresh  holding  under 
another  person.  2Campb.  11. 
So,  a  lessee  of  land  in  the 
Bedford  level  was  not  per- 
mitted to  object  to  an  action 
by  his  landlord,  for  a  breach 
of  covenant,  that  the  lease 
was  void,^  by  the  15  Ch.  II. 
c.  17.  for  want  of  being  re- 
gistered. Hodson  V.  Sharpe^ 
10  East.  351.  For  it  is  an 
"universal  rule  that  a  tenant 
shall  not  be  permitted  to  set 
up  an  objection  to  the  title  of 


his  landlord,  under  whom  h« 
held  I  tliat  this  was  not  a  mere 
technical  rule,  but  one  found- 
>ed  in  public  convenience  and 
good  policy.-— Per  Lord  £/- 
ienboraugh.  And,  in  Frog' 
morion  v.  Scoit,  2  Eafit.  467. 
it  was  held,  that  a  rector,  whose 
own  lease  was  avoided  by  noo* 
residence,  might  recover  in 
ejectment  against  his  own 
lessee.  And,  in  Doew.Sm^he, 
4  Maule  and  Selw.  347.  it  is 
said,  that  when  the  tenant  in 
possession  pays  rent  to  the 
lessor,  and  then  disclaims,  he 
ought  to  give  back  the  posses- 
sion. ^^  It  has  been  often 
ruled,  that  neither  the  tenant, 
nor  any  one  claiming  by  him, 
can  controvert  the  landlord's 
title.  He  cannot  put  another 
person  in  possession,  but  must 
deliver  up  the  premises  to  his 
own  landlord.  This,  I  be- 
lieve, has  been  the  rule  for 
twenty  years.  I  remember  it 
was  so  laid  down  by  Buller^  J. 
on  the  western  circuit." — Per 
Dampier^  Justice. 

Courts  of  equity  concur  with 
the  courts  of  common  law  in  this 
principle ;  and,  for  the  reasons 
upon  which  the  principle  itself 
is  founded,  they  extend  it  fur- 
ther. In  2  Vesey,  jun.  696, 
Lord  Loughborough^  Chancel- 
lor, says,  "  You  cannot  act  ; 
you  cannot  come  forth  to  a 
court  of  justice,  claiming  in  re- 
pugnant rights.     Upon  that  It 
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is,  tiMi  a  c«art  w'U  net  allow 
a  teaaot  to  wt  op  a  claim 
apiiaf4  his  own  landlord.  A 
laaa  may  tmke  a  lemse  of  kit 
amm  etimte,  bot  no  ooart  of 
justice  will  permit  him  to  set 
«p  his  title  agaiost  his  land- 
loi^."  See  likewise,  II  Ve- 
sey,  344. 

3.  NM  Aflhrif  m ienemtmiis  ts, 
however,  a  good  plea,  in  debt 
for  rent  open  a  lease, — not  bj 
deed  iodflnted ;  for  where 
there  is  a  demise  by  deed,  a 
seisiQ,  and  a  right  to  make  the 
lease,  is  the  fovadatioB  W  the 
action  for  rent.  If  the  land- 
lord had  no  title  to  demise, 
the  tenant  has  net  a  quid  pro 
quo;  and  he  mast  pay  the  rent 
to  the  owner  of  the  land. 
3  WiU.  ^08.  And  to  a  pica 
of  niihabuitf  the  pUintiff  might 
plead  fmod  satis  habuit. 

The  ancient  method  of  de- 
claring in  debt  for  rent  is  now, 
howefer,  seldom  had  recourse 
to,  being  superseded  by  the 
modem  action  for  use  and  oc- 
cupation. This  action  has 
Biany  cooTcniences,  inasmuch 
as  the  plaintiff  is  allowed  to 
declare  generally,  and  to  pro- 
dnce  the  contract  in  efidence 
in  support  of  his  declaration. 
lie  is  not  called  opon  to  state 
any  of  the  particulars  of  the 
demise,  orcTcti  thv  place  where 
the  premises  lie.  Bat  this  ac- 
tion, it  is  to  be  observed,  «an 


only  be  maintaiaed,  where  the        1917. 

contract  b  by  parole,  or  vrit-      >i^V^^ 

log,  aot  under  seal.      If  the        PAaax 

deause  be  by  deed,  the  action  *- 

should  be  brougki  upMi  the       Hmsi. 

deed,  aad  either  be  debt,  er 

corenaat.      WUkms  w.   Wm* 

g^e,  6  T.  R.  62.     JCm^  v* 

Frmstr^  «  East.  S4&    la  this 

action   a   laadlerd,  who    has 

rent  owing  to  him,  ••  allowed 

to  recover,  not  the  rent,  but 

aa  equivalent  for  the  rent,  a 

reasonable    compensatMm    far 

the  use  and  occupation  of  the 

premises;  and  it  is  preaused 

in  his  behalf  that  if  the  demise 

be  produced  against  him,  <af 

it  be  not    a    deed)    it    shall 

not  defeat   his  action,   as  it 

would  have  done  before  the 

statute  11  Geo.  IC. c  IP;  but 

the  fixed  reut  shall  be  only 

used  as  a  medium  to  ascertaim 

the  damages.     Nash  v.   TW- 

lotk^  ^  lien.  Black.  3:23.     We 

have  already  shewn  that  the 

tenant  cannot,  in  tbis/erm  of 

action,  dispute  the  title  of  his 

lessor. 

4.  There  are,  however,  cases 
in  which  the  tenant  is  permit- 
ted to  controvert  his  landlord*j 
title,  in  some  cases  directly,  in 
other  cases  uidi  recti  y.  It  iS| 
indeed,  a  general  maxim  that 
the  tenant  shall  not  dispute  bis 
lessor's  title  in  a  ca^^e  where  he 
has  originally  received  posses- 
sion from  him,  or  has  paid  him 
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1817.         ^^^'     Bu^  there  are    excep- 
V^V^b/      tioDS  cren  in  this  case ;  for,  aU 
Parrt        though    receiTing^    possessioQ 
V-  from  the  landlord  is  the  strong- 

House.       ^^  presomption  of  title,   yet 
eren  there,  the   tenant   maj 
shew  that  the  landlord's  title 
has  ceased  ;  that  it  has  been  re- 
covered from  him  by  a  j  ndgment 
at  law,  and  that  he  has  no  right 
to  turn  him  out  of  possession ; 
or  that  the  lessor  has  assigned 
or  granted  over  the  rerersion. 
Englandr.  Slade^  4T.R.682. 
Jackson    T.     RamsboUomy     3 
Manle  and  Selw.  316.      Bot 
the  tenant,    whilst  the   lease 
subsists  under   which   he  has 
been  let  into  possession,  will 
not  be  permitted  to  shew  that 
his  lessor  had  no  title  ai  the 
time  of  the  demise^  though  he 
may  shew  the  expiration    of 
that  title.    And  he  may  shew 
that  his  lessor's  title  has  ex- 
pired in  an  action  of  debt  for 
rent,  reserved  upon  a  deed  in- 
dented,   where  he    would  be 
estopped  to  plead  nil  habuit  in 
tenementis.     Palmer  r.  Ekim 
Lord  Raym.  1552.     So,  in  debt 
for  rent,    a   tenant   who   has 
agreed  in  writing  to  hold  pre- 
mises at  a  certain  rent,  may 
allege  that  the  party  with  whom 
he  made  the    contract   never 
had  any  interest  in  the  pre- 
mises, if  such  party  neoer  was 
in  possession;  otherwise   not, 
d  Lord  Raym.  746,  per  HoUy 


C.  J.    So  where  a  tenant  by 
mistake,  or  misrepresentation, 
pays  rent    to    a    person    not 
entitled  to   demand  it,  he  is 
not  precluded  by    such    pay- 
ment from  giving  evidence,  in 
a  plea  of  non  tenuit  modo  ei 
formiy    against  the   supposed 
landlord,  to  shew  that  he  is 
not  entitled  to  the  rent.    Ao- 
gers  ▼.  Pitcher  J  1  Marsh,  541. 
In   this    case,    howerer,    the 
plaintiff  did  not  originally  re- 
ceive possession  from  the  avow- 
ant. •  Frying  rent  is,  indeed, 
a  strong  presumption ;  and  the 
presumption  of  title  must  be 
infinitely  stronger  where  the 
tenant  receives  possession  from 
the  lessor;  yet,  even  in  this 
case,   the  coniisnumce  of  the 
lessor's  title  may  be  disputed, 
though  the  tenant  cannot  main- 
tain  possession   of    the  land, 
and  contend  that  the  landlord 
had  original^  no  right  to  de« 
mise.     So,  in  e? ery  plea  of  e- 
viction,  there  is  an  averment 
that  the  lessor  had  not  a  per- 
fect title   when    he    demised. 
But  the  plea  of  eviction  is  not 
sufficient,  unless  it  be  added  as 
a  fact,  that  the  lessee  was  in 
consequence    ousted.      Cowp. 
242. 

5.  In  replevin,  however,  the 
tenant  may  always  deny  the 
demise  and  tenancy,  and  that 
any  rent  was  in  arrear ;  con- 
cluding each  plea  to  the  coun- 
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try.  The  latter  plea  is,  in- 
deed, in  the  nature  of  the  ge- 
neral israe  in  this  action.  Per 
LfOrd  Mantfieldy  Warren  ▼. 
Theohatdj  Cowp.  688.  It  is 
under  this  plea,  or  the  plea  of 
nonienuiimodo  etformA^  that 
the  tenant  may  shew  that  his 
landlord's  title  has  determined 
in  the  manner  stated  abofe ; 
bat  a  suspension  of  the  rent  by 
PTiction  or  expulsion  must  be 
specially  pleaded ;  and  a  mere 
disturbance  in  the  possession, 
or  a  trespass,  is  not  sufficient 
to  maintain  this  plea.  There 
must  be  an  expulsion  in  fact. 
Cowp.  242. — So,  to  an  aTowry 
for  rent  it  is  a  good  plea  that, 
_  before  the  lessor  had  any  thing 
in  the  land,  a  termor  granted 
an  annuity  or  rent  charge,  and 
granted  and  coTenanted  that 


the  grantee  might  distrain  on 
the  premises  ;  that  the  annuity 
was  in  arrear,  and  that  the 
grantee  demanded  it,  and 
threatened  a  distress;  and  that 
the  plaintiff  paid  the  amount 
of  the  rent  due,  &c.  and  so  no- 
thing in  arrear.  Taylor  w,  2a- 
fiitra,  6  Taunt.  624. 

So,  to  an  avowry  for  rent, 
the  tenant  may  plead  payment 
of  a  ground  rent  to  the  supe- 
rior landlord  ;  and  he  may  ei- 
ther plead  the  payment  of  the 
landlord's  property  tax,  assess- 
ed under  the  46th  Geo.  III.  c. 
65.  8.  74.  or  he  may  claim  it 
as  a  deduction  from  his  rent, 
giving  it  in  e?idence  under  the 
plea  of  nothing  in  arrear, 
ClenneU  w.  Readj  7  Taunt.  60. 

But  the  tenant  cannot  avail 
himself  of  any  other  set  off. 


1817. 


Parbt 
HouiB. 
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Case  v.  Roberits. 

money  had  f  I  iHIS  MVHS-  an  actiOQ  for  iBODey  had  and  re- 

^Un^u\Mo  -Jl.    ceived.     The  plaintiff  bad  paid  fifty  pounds 

^^m'pM^  into  the  hands  of  the  defendant,  for  the  purpose  of 

u^n  trast,  for  conducting  an  action  for  a  breach  of  promise  of 

pose,  oDiess  it  oiarriaofe.  brou£:ht  by  a  relation  of  the  plaintiff. 

be  shewn  that    rw^.         P .      .^     ^  \  ,     ,  f     /•  ., 

the  trost  is  The  plaintiff^s  counsel  proved  the  payment  of  the 
^tab!ihuice  money  for  this  specific  purpose  ;  and  then  put  in  a 
J^"ofSif*  letter  of  the  defendant's,  written  to  the  pfaintiff,  in 
*™*<^-  which  he  gave  an  account  that  he  had  expended 

the  money  in  a  journey  to  Bristol,  for  the  purposes 
of  the  cause.  The  plaintiff's  counsel  then  con- 
tended that  the  defendaht  osght  not  to  have  gone 
to  Bristol ;  that  it  was  not  necessary  for  the  ac« 
tion  ;  and  that  he  was  not  authorised  to  go  there. 
He  likewise  falsified  in  some  particulars  the  de- 
fendant's account. 

Best,  serj.  and  Gase/ee for  the  defendant,  insisted 
that  the  present  action  could  not  be  maintained. 
If  money  is  advanced,  and  the  purpose  for  which 
it  is  advanced  fails,  an  action  lies  to  recover  it 
back:  but  this  was  in  substance  a  trust;  an  ac- 
tion of  account  might  lie,  or  the  plaintiff  might  go 
into  a  court  of  equity ;  but  money  had  and  re- 
ceived could  not  be  maintained.  The  defendant 
has  furnished  an  account,  and  discharged  himself 
by  it ;  if  he  has  been  guilty  of  a  breach  of  trust, 
the  plaintiff  must  have  recourse  to  another  tribunal. 

Vaughan,  serjeant,  contra. 
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BunRouGH,  J. — If  money  »  pftkl  into  the  bands 
or  a  trustee  for  a  specific  pnrpose,  it  cannot  be  re- 
covered in  an  action  for  money  had  and  received^ 
until  that  specific  purpose  is  shewn  to  be  at  an 
end.  The  action  for  moikey  had  and  received 
mw4  not  be  turned  into  a  bill  in  equity  for  the  pur- 
pose of  cfiscovery.  If  the  plaintiff  shevf  that  the 
specific  purpose  has  been  satisfied;  that  it  has  ab- 
sorbed a  certain  sum  only^  and  left  a  balance; 
sueb  bakmee  (the  trust  bein^  dosed)  beeonvea  a 
clear  and  liquidated  svm  for  which  mn  actiei>  wiH 
lie  at  law.  Whilst  the  matter  remains  in  account, 
and  is  charged  with  the  specific  trust,  the  action 
for  money  had  and  received  will  not  lie. 


TSiT. 


Cma 
Roimt*;^ 


The  cause  was  afterwards  settled. 


Vdughan,  serjeant,  and 


-,  for  plaintiff*. 


Best,  Serjeant,  and  Gaselee,  for  defendant. 


Assumpsit  lies  to  reco?er  the 
balance  of  a  banker's  account, 
however  Toluminous  it  may  be; 
and  the  plaintiff,  in  such  case, 
is  not  bound  to  bring  an  ac- 
tion of  account.  Tomkins  t. 
Watihire,  1  Marsh.  115. 

Assumpsit  likewise  lies, 
where  payment  has  been  made 
upon  a  contract  which  has  been 
put  an  end  to  ;  bat  if  it  conti- 
nue open,  the  plaintiff  can  only 
recover  damages  for  the  breach 


of  it;  and  then  he  cannot  de- 
clare generally,  but  must  state 
his  special  contract.  Towers 
y.  Barretty  1  T.  R.  133.  The 
difference  between  those  caseji 
where  the  contract  continues 
open,  and  where  it  is  not  so, 
is  this : — If  the  contract  be 
rescinded,  as,  where  by  the 
terms  of  It,  it  is  left  in  the 
plaintifi^s  power  to  rescind  it^ 
and  he  does  so ;  or  where  the 
defendant  afterwards  assents  to 
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\^\^^      tiff  is  entitled  to  recoyer  back 
Cass         ^'^^  whole  money,  and  then-  an 
«•  action  for  money  had  and  re- 

RoBXBTs.  ccived  will  lie.  But  if  the 
contract  be  open,  the  plaintiff's 
demand  is  not  for  the  whole 
sum,  but  for  damages  arising 
out  of  the  contract ;  and  then 
it  is  incumbent  upon  him  to 
state  the  special  terms.  Id.  Md. 
But  where  there  is  a  trust,  or 
boBorary  employment ;  a  trans- 
action rather  of  conidence  than 


contract,  which  is  too  vague 
and  indeterminate  for  the  law 
to  raise  or  imply  an  assump- 
sit, the  parties  are  without  a 
remedy  in  a  court  of  law, 
whilst  the  trust  remains,  and 
must  seek  redress  in  equity. 
And  a  contract  cannot  be  re« 
scinded  by  one  party  for  the 
default  of  the  other,  unless 
both  can  be  put  in  statu  quo 
as  before  the  contract,  5  East. 
549. 
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Reed  and  Another,  Assignees  of  Proctor^  a  Bank* 
nipt,  V.  Ayton  and  Others. 

TROVER,  to  recover  the  value  of  some  flour,     a  trader 
which,  it  was  contended,  that  the  defendants  trimsferof  hu 
had  obtained  from  the  bankrupt  in  fraudulent  pre-  f^Vbiiikt^ 
ference.  The  bankrupt  carried  on  business  at  Yarm,  rtip\<ryy  *<> » 

■^  creditor  wh« 

in  the  county  of  Durham  ;  and  the  defendants  were  compeuhim 
flour  factors,  at  KewcMtle.    The  bankrupt  had  uy^threat^ut 
purchased  100  sacks  of  flour  of  the  defendants,  ^,71^^2*111 
and  had  accepted  bills  for  the  price:  the  flour  h''«^'p«;"c«." 

■T  '  ao  act  moviog 

was  shipped   for  London  by  the    bankrupt's  di-  from  the 
rection,  and  consigned  to  Fell  and  Co.  his  agents,  by  he  'eUcu 
who  were  flour  factors.    The  flour  arrived  in  Lon-  particular* 
don  in  June,  1813;  and  the  bankrupt,  upon  the  ^"^^''• 
representation  of  Fell  and  C!o.  wrote  to  the  defend- 
ants, complaining  of  the  quality.    A  correspond- 
ence took  place    on  this    subject,    but  nothing 
was    Anally  arranged.      On  the  20th   of   June, 
Proctor's  aflairs  having  become  embarrassed,  he 
went  to  London  for  the  purpose  of  arranging 
them.    At  this  period  the  defendants  had  notice 
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1917.       of  the  dishonour  of  a  bill  iivhich  the  bankrupt 

^     had  accepted,    and  paid  to  them  upon  another 

aod  Another  transaction.  They  immediately  required  him  either 

V.         to  take  it  up,  or  lodge  goods  in  their  hands  to  cover 

aiidOtherfl    *^^  amount.     On  the  30th  of  June,  the  bankrupt 

rejected  the  flour,  on   the  score  of   inferiority ; 

and  on  the  2d  of  Jufy  gave  an  order  on  Fell  and 

Co  to  deliver  it  to  the  defendants.   JFVtf  and  Co.  had 

previously  sold  35  sacka^  for  wbicb  tbey  accounted 

to  the  defendants  in  money,  and  re-shipped  the  resi* 

due  to  their  order  at  J^nwcastle.    On  the  same  day 

tlie  bankrupt  wrote  to  hii  son  at  Yarm,  desiring 

him  to  close  his  shop  and  warehouse,  as  he  found 

'  it  impossible  to  go  on.     Shortly  afterwards  a  com- 

miation  issued,  founded  on  an  act  of  baakmplcy 

idkged  to  have  been  committed  on  the  5th  of 

Jfnfy. 

Scarlett  and  Lktledale,  for  the  defendants^ 
contended,  that  this  was  no  fraudulent  preference. 
They  relied  on  Harman  v.  Fisher,  Cowp.  123. 
and  De  Tastet  r.  Carroll,  1  Starkie,  8a 

HuUock,  Serjeant^  for  the  plaintiffs.-^^This  waa 
a  fraudulent  preference.  In  De  Tastets  case 
there  were  circumstances  of  menace  which  over- 
came the  free  will  of  the .  party.  But  here  was 
a#  menace ;  no  legal  coercion.  The  bankrupt 
wa«  merely  pressed  for  a  remittance  to  cover  a 
dishonoured  bill.  His  act  was  voluntary;  and^ 
M  part  of  the  flour  had  been  sold,  the  contract 
teold  not  be  rescinded  on  the  alleged  inferiority  of 
the  quidity.    The  impwtunHy  of  a  creditor  is  not 
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fhconsistent  with  a  fraudulent  preference.   Single-       1817» 
ton  V.  Butler,  2  Bos.  and  Pull.  283.     The  test  of  a     ^^^ 
fraudulent  preference  was  this :  if  the  act  done  aod  Another 
confer  a  benefit  upon  the  creditor,  and  none  upon  •• 

•  Aytom 

the  bankrupt)*  redeeming  him  from  no  difficulty  or  ^^^  Otheri. 
pressure;  not  thereby  enabling  hiro  to  go  on  any 
longer  as  a  solvent  man  ;  but  leaving  him  precisely 
in  the  same  situation  as  before ;  such  act  falls 
within  the  meaning  of  a  fraudulent  preference. 
Thornton  v.  HargreaveSy  7  East.  554, 

Wood,  Baron. — A  creditor,  who  believes  his 
debtor  to  be  embarrassed,  may  press  him,  and  ob- 
tain a  transfer  of  his  property,  though  the  transfer 
take  place  on  the  eve  of  bankruptcy.  The  law 
presumes  the  transfer  to  be  fraudulent  only  where 
it  is  voluntary.  If  made  under  force  or  terror, 
the  bankrupt  cannot  be  said  to  yield  to  favour, 
but  to  fear.  A  voluntary  disposition  explains  it- 
self: it  is  an  act  moving  from  the  trader;  aud 
a  bankrupt  cannot  be  a  volunteer,  who  has  no 
choice  but  to  yield  the  thing  demanded,  or  to  go 
to  prison.  In  this  case,  1  think,  the  flour  was 
not  to  be  considered  as  property  simply  and  abso- 
lutely vested  in  the  bankrupt;  but  the  contract 
was  still  open.  Proctor  objected  to  the  quality. 
That  objection  is  still  unsettled  when  an  order 
is  given  to  the  factor  to  return  it.  The  bankrupt, 
till  acceptance,  had  a  right  to  rescind  the  contract. 
In  this  view  of  the  case  it  steers  clear  of  the 
question  of  fraudulent  preference.  But,  as  it  may 
be  said  that  this  objection  to  the  quality  was  to 
screen  a  transaction  which  was  in  substance  a  frau- 

Vol.  I.  8  L 
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1817.       dulent  preference,  I  shall  leave  it  to  the  Jury.    I* 

^^'^^^^^^     think  it  a  fair  transaction. 
Reed 
and  Another 

V.  Verdict  for  the  defendants. 

Ayton 
and  Others* 

Hullock,  Serjeant,  and  Wilkinson,  for  the  plaintiffs. 

Scarlett,  and  Littledale,  for  the  defendants. 
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Hutchinson  and  Another^  Assignees  of  Wardell, 
a  Bankrupt^  v.  Gascoigne^  Esq. 

TROVER  against   the   sheriff  of   Yorkshire.     Anattorner, 

Ihe  question  was,  whether  Wardell  was  a  a  general dc- 

trader  within  the  meaning  of  the  bankrupt  laws,  fhe  money  of 

Wardell  was  an  attorney  principally  engaged  in  Xtherj!?"^ 

conveyancing;  but  he  was  frequently  employed  to  [JJJesu *u^o *** 

put  out  money  upon  bond  or  mortffaffe,  in  which  securities, 

I.         1.1  n.  1  .  ..  charging,  in 

cases  he  obtained  a  profit  upon  drawing  the  secu-  addition  to  bu 
rities.     It  was  in  evidence,  that  several  persons,  p^i*ing\he*8c- 
not  otherwise    his  clients,   had  deposited   money  compewaUoa 
with   him  for   the  express  purpose  of  putting  it  (uo  matter  by 
out;  and  persons  in  want  of  advances  often  ap-  and  who  unites^ 
plied  to   him   for  loans.      He  used   frequently  to  tion  wlth^^e 
place  deposits  left  with  him  in  a  banker's  hands,  in  conv°ey"ncer* 
his  own  name,  till  he  got  customers  to  take  it :  wUhiD^tbT**** 
he  then  drew  the  deeds,  and  char&:ed  procuration  »ea«iing  of 

,        ,  '         .  1     .  thebanJtrupt 

money.  In  the  course  of  six  years  several  thou-  laws, 
sand  pounds  had  been  deposited  with  him  for  this 
purpose,  which  he  put  out  upon  securities.  No 
particular  securities  were  pointed  out  to  him,  but 
he  chose  them  himself.  Persons  often  applied 
to  him  to  borrow  money,  and  others  to  get  them 
mortgages,  bonds,  annuities,  &c.  This  was  the 
principal  part  of  his  business.  He  was  described 
in  the  commission  of  bankrupt  as  a  money  scri- 
vener. 

Richardson  and  Tindall,  for  the  defendant,  con* 
tended^  that  Wardell  was  not  liable  to  the  bank* 

2L2 
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1817*       rupt  laws.      A  person,   indeed,   may  unite  with 
^  the  business  of  an  attorney  a  business  which  will 

and  Another  object  him  to  bankruptcy.  But  what  was  the 
^'  business  of  a  scrivener  ?  It  was  a  substantive  in- 
AicoxGNE.  ^gpgi^j^i^t  business  of  itself,  and  not  an  incident 
to  the  business  of  an  attorney.  Scriveners  are  first 
mentioned  in  the  statute  of  21  of  James.  Bankers 
were  formerly  not  known  in  this  country;  and 
scriveners  were  then  employed  to  invest  money 
in  private  securities.  Their  business  was  super- 
seded by  bankers,  and  the  facility  of  investing 
money  in  government  stock.  Wardell  was  not, 
properly  speaking,  a  scrivener.  It  is  true  that  he 
received  his  clients'  money ;  that  he  laid  it  out,  and 
charged  a  procuration  fee;  but  this  was  only  in 
cases  where  the  money  passed  directly  from  the 
lender  to  the  borrower.  But  he  did  not  do  this  as 
a  means  of  general  business.  Recourse  was  had 
to  him  only  in  the  character  of  an  attorney.  He 
was,  substantially,  a  solicitor  and  conveyancer. 
Procuration  money  was  a  profit  incidental  to  this 
business.  Two  things  must  concur  to  constitute  a 
scrivener. — 1.  He  must  get  into  his  hands  the 
money  or  securities  of  other  persons  upon  irvLSt 
and  credit.  2.  He  must  follow  it  as  a  business 
and  trade  generally.  They  cited  Ex  Parte  War- 
Ten,  2  Sch.  and  Lef.  414.  and  Adams  v.  Malking 
3  Camp.  534. 

Scarlett,  for  the  plaintiflfs.— This  man  was  a 
scrivener,  and  an  attorney  also.  He  united  the 
profits  of  the  two  trades.  It  is  the  business  of 
an  attorney  to  prepare  securities  for  the  advance 
of  money,  to  investigate^  to  recomnend,  or  to  re* 
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ject  them  :  but  it  is  not  his  business   to  charge       isi7. 
procuration   fees  for  negociating  loans  ;   still  less     ^•^"^^'^^ 
is  it  his   business  to   become  a   resort  for  bor-  Md^AooiSr 
rowers  and  lenders,  receiving  a  remuneration  from          o. 
both  ;  not  simply  for  the  deeds  he  prepares,  but  ^^•«>»**»» 
for  the  intercourse  he  facilitates,  and  the  benefit 
he  confers  by  pecuniary  negociations.     This  case 
was  clearly   distinguishable  from  the  cases  cited. 
He  dwelt   particularly   upon    the   expressions  of 
Lord  C.  J.  Gibbs,  in  the  conclusion  of  his  judg- 
ment in  Adams  v.  Malkin. 

Wood,  Baron  —1  have  no  doubt  upon  this  case; 
there  is  sufficient  evidence  that  the  bankrupt  car- 
ried on  the  business  of  a  money  scrivener ;  and 
his  uniting  it  with  the  business  of  an  attorney  will 
not  exempt  him  from  the  bankrupt  laws.  If  he 
had  received  money  as  a  mere  channel  to  convey 
it  from  a  borrower  to  a  lender,  or  from  one  client 
to  another  client ;  deriving  his  profit  from  drawing 
the  securities,  and  the  business  of  an  attorney  and 
a  conveyancer  in  which  such  a  transaction  might 
incidentally  engage  him,  he  could  not,  in  propriety, 
be  called  a  money  scrivener.  But  he  is  not  a 
channel,  but  a  depository  of  the  money  of  other 
persons,  who  come  to  him,  not  simply  in  his  cha- 
racter of  an  attorney,  but  as  a  money  agent.  He 
receives  their  money ;  he  places  it  in  his  banker's 
hands  in  his  own  name.  He  is  trusted  with  it 
to  lay  it  out  in  securities  generally,  at  his  own 
discretion;  and  he  demands  a  remuneration  for 
eo  doing.  It  does  not  signify  whether  he  receives 
it  as  procuration  money,  or  in  any  other  name  or 
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1817.       shape.     It  is  substantially  the  business  of  a  sen* 
-/'^'^''^^     vener. 
«d™her  Verdict  for  the  plaintiff. 

V. 

Gascoioi«.        Scarlett^  and  Hullock,  serjeant,  and  Wilkinson, 
for  the  plaintiffs. 

Richardson  and  Tindall  for  the  defendant. 


Commissions  of  bankruptcy 
against  attornies,  which  haTO 
been  frequent  of  late  years, 
hare  arisen  from  an  insensible 
and,  apparently,  an  uninten- 
tional transition  of  the  profes* 
sion  and  business  of  an  attor- 
ney, into  the  lucratiTe  receir- 
ing  and  putting  out  of  the  mo- 
ney of  his  clients,  which  was 
formerly  the  exclusive  occu- 
pation of  a  scrivener.  As  an 
attorney,  it  is  totally  unneces- 
sary to  say,  that  no  man  is 
subject  to  the  bankrupt  laws, 
as  he  neither  buys  nor  sells, 
nor  puts  his  own  or  other  per- 
son's property  to  risk.  It  is  a 
profession,  and  not  a  trade. 
This,  of  itoelf,  is  a  sufficient, 
and  indeed  the  sole,  distinction. 

But  if  to  the  business  of  an 
attorney  he  Yoluntarily  adds 
that  of  a  lucrative  taking,  and 
letting  out  of  the  money  of 
other  persons,  he  manifestly 
superinduces  the  trade  of  a 
scrivener.  And  as  a  scrivener, 
lie  becomes^  not  only  by  the 


express  words  of  the  statute  of 
dl  James  I.  cap.  19,  but  by 
the  whole  scope  and  construc- 
tion of  the  bankrupt  laws,  a 
trader,  and  of  course  subject 
to  bankruptcy. 

It  seems  an  error,  howeyer, 
to  confound  the  description  of 
a  banker  and  a  scrivener,  and 
to  consider  the  scrivener  as 
having  only,  in  earlier  times, 
preceded  the  banker.  The 
fact  seems  to  be,  that  the  scri- 
vener  more  nearly  resembles 
the  modern  stock-broker  than 
the  banker.  The  office  of  the 
scrivener  was  to  receive  and 
employ  his  customer's  money 
to  the  best  advantage,  for 
which  he  obtained  a  commis- 
sion from  borrower  and  lend- 
er. If  he  united,  as  probably 
some  did,  the  profession  of  an 
attorney,  he  made  an  addi- 
tional profit  by  the  preparing 
of  the  securities.  It  is  unne- 
cessary to  insist  that  such  a 
description  of  business  is  im- 
mediately within  the  aim  and 
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intent  of  the  bankrupt  laws. 
The  scrWener  was,  howeTer, 
^upon  some  occasions  only,)  a 
-banker.  The  modern  banker 
"was  the  ancient  goldsmith. 
The  scriyener  laid  out  the  mo- 
ney entrusted  to  him  for  his 
customers.  The  banker  re- 
ceives, and  lays  it  out  for 
himself.  This  is  the  distinc- 
tion. 

The  scriYener  has  been  super- 
seded in  modern  times  partially 
by  the  stock-broker;  and,  in 
some  degree,  though  slightly,  by 
the  banker.  The  quantity  of 
public  stock,  and  goTernraent 
securities,  a  fiord  every  one  an 
easy  opportunity  of  inventing 
property ;  and  there  is  no  lon- 
ger any  necessity  of  seeking 
out  agents  to  find  a  profitable 
employment  for  money.  But 
it  is  not  to  be  inferred  from  any 
of  the  cases  that  an  attorney 
becomes  a  scriTener  merely  be- 
cause he  receives  money,  and 
by  the  direction  of  hts  clients, 
invests  it  in  securities ;  charg- 
ing his  legal  fees  on  the  deeds, 
and  a  professional  compensa- 
tion for  his  labours.  The  dis- 
tinction is,  he  must  not  make 
the  receiving  and  letting  out  of 
money  his  business  and  occu- 
pation ;  nor  must  he  be  in  the 
habit  of  taking  (what  would 
certainly  be  regarded  as  the 
peculiar  profit  of  the  scrivener) 
%  compensation  for  such  put- 


ting out,  beyond  his  pfofes*  1817. 
sional  fees.  He  must  not,  in  ^^n^^^/ 
fact,  take  either  procuration  HuTcuiifsoN 
money  or  commission ;  (as  »nd  Anothtr 
such)  for  this  would  be  trading.  ^  ^* 
in  a  word^  in  all  his  trans- 
actions the  character  of  an  at- 
torney must  be  uppermost;  and 
when  he  appears  in  the  func- 
tion of  putting  out  the  money 
of  his  employers,  such  putting 
out  must  be  incidental  only 
and  collateral  to  the  business 
of  an  attorney.  In  the 
same  manner,  and  upon  the 
same  principle  as  a  farmer, 
or  landholder,  having  a  brick- 
field, or  a  fi«ihery^  upon  his 
estate,  may  make  up  the  bricks, 
or  salt  the  fish,  of  that  field 
or  fishery,  because  forming  an 
incidouUi  part  of  his  general 
produce ;  and  because  such  an 
operation  is  necessary  to  its 
sale.  This,  in  fact,  contains 
the  whole  principle,  both  of  the 
law,  and  of  its  distinctions. 

But  it  becomes  necessary  to 
enter  more  extensively  into  this 
question,  as  a  practice  is  now 
becoming  very  general  of  sa- 
ing  out  commissions  of  bank- 
ruptcy  against  attornies  as  mo- 
ney scriveners ;  a  practice 
which,  it  is  hoped,  the  courts 
will  discourage  to  the  utmost 
limits  of  the  law ;  a«,  upon  one 
parr,  it  tends  to  degrade  a  libe^ 
ral  profession ;  and,  upon  the 
other^  it  appears  to  be  au  eq« 
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1817*  worthy  artifice  to  extend  the 

^^'V^^  rigour  of  a  law,  almost  penal, 

Hutchinson  to  cases  never  within  its  con- 

aad  Another  templation.     The  21  Jao.  I. 

Gascoigne.    ^-  ^^-  ^"  *^®  ^"^  ^"^^  '^^'''^ 
introduced  scrireners  as  sub- 
ject to  the  bankrupt  laws.  The 
words  are,  a  person  '^  that  uses 
the  trade  and  profession  of  a 
acriTener,  receiving  other  men's 
monies  or  estates  into  his  trust 
or  custody."     This  is  a  legisla- 
tiTe  exposition   of   what  was 
meant  by  the  term  scriTener. 
In  this  statute  the  business  of 
a  Bcriyener  is  described    as  a 
trade  or  profession ;  that  is,  a 
profession  so  connected  with 
trading,  that   the    legislature 
was  doubtful  by  what  term  to 
describe  it.      It  is  to  be  la« 
mented  that  the  business  of  a 
scrirener,  technically  as  such, 
baring  totally  passed  away,  we 
are  left  to  collect  what  it  for- 
merly was  rather  from  the  loose 
description  of  those  times,  than 
from  any  thing  we  see  amongst 
ourselres.  It  appears,  however, 
from  Stowe,  that  a  company  of 
acriveners  was  incorporated  in 
London,  in  the  reign  of  James 
I.  Book  5.  p.  200. 

In  2  Eq.  Cases  Abr.  707, 
some  notion  may  be  deduced  of 
the  proper  occupation  of  a  scri- 
Tener from  the  cases  there  re- 
ported: see  likewise  Viner's 
Abridgment,  Vol.  19.  p.  289. 
It  appears  from  these  cases, 


that  he  was  neither  the  attor- 
ney, nor  the  banker ;  he  did 
not  prosecute  suits  and  actions  ; 
he  did  not  prepare  conveyanc- 
ing as  a  matter  of  general  bu- 
siness;   nor  did  he,  like  the 
banker,  become  a  general  de- 
pository of  the  money  of  ano- 
ther, the  mere  agent  of  an  ac- 
count current.     He  was   em- 
ployed to  find   out  securities 
for  the  profitable  investment 
of  money ;  his  discretion  was 
trusted  on  these  occasions ;  pro- 
perty was  deposited  with  him  ; 
aud  the  money  of  his  several 
customers  was  probably  allow- 
ed to  accumulate  in  his  hands, 
whilst  he  was  occupied  in  such 
search.      It  appears  likewise^ 
from  the  old  cases,  that,  like 
our  factors  and  brokers,   he 
became,  upon  some  occasions, 
guarantee  for  his  own  transac- 
tions, upon  the  manifest  mer- 
cantile reason  of    the  parties 
being  better  known    to    him 
than  they  were  to  each  other. 
Here,     therefore,    were    two 
functions,  which  at  once  con- 
stituted   him    a   trader,     and 
brought  him  within  the  com- 
pass of  the  bankrupt  laws ;  and 
the  absence  of  which,  in  the 
character  of  an  attorney,  af- 
fords the  main,  and  indeed  the 
sole  distinction   between    the 
two.    The  getting  the  monies 
and  estates  of  other  men  into  h  is 
possession ;  being  trusted  with 
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them ;  dealing  with  them  upon 
his  owD  discretion  in  the  course 
of  trade;  and  this,  not  inci« 
dentally,  but  as  the  general 
and  discriminating  habit  of  his 
occupation. 

But  these  principles  will  bet- 
ter appear  by  subjoining  the 
cases,which  must  necessarily  be 
done  at  some  length,  which  the 
importance  of  the  enquiry  must 
excuse.  In  Ex  parte  Burchall\ 
1  Atk.  141,  Lord  Hardtokke 
says,  "  a  scrivener  comes  with- 
in the  meaning  of  the  words 
bankers,  brokers,  and  factors, 
used  in  5  Geo.  II."  In  Ex 
parte  Wilson,  1  Atk.  217,  the 
same  authority  says,  '^  a  scri- 
yener  does  not  keep  an  open 
shop ;  and  yet,  as  he  receives 
money  belonging  to  other  peo- 
ple, and  places  it  out  on  secu- 
rities, which  is  the  business  of 
a  scrivener,  he  may  become  a 
bankrupt."  In  IVillett  v. 
Chambers,  Cowper  814,  Lord 
Mansjieldf  speaking  of  a  scri- 
vener, says,  that  **  he  under- 
stands a  scrivener  to  be  a  per- 
son who  was  employed  to  lend 
out  money  for  others  on  secu- 
rity, and  got  procuration  mo- 
ney in  the  transaction."  In 
Hampson  v.  Harrison,  2  Esp. 
1.  N.  P.  .555,  per  Lord  Ken. 
yon,  ^'  It  is  impossible  to  sup- 
pose that  every  man  who  re- 
ceives the  money  of  another 
into  his  possession,  and  makes 


1817. 


Gasooignk* 


some  kind  of  use  of  it,  thereby 
becomes  a  scrivener.  Such  a 
doctrine  would  subject  parties  Hutchinsoh 
to  the  bankrupt  laws  to  whom  &nd  Another 
the  law  never  intended  them  to 
extend.  It  would  extend  to 
the  steward  and  receiver  of 
landed  property  ;  and,  in  fact, 
to  every  person  in  business. 
When  the  statute  passed,  tha 
business  of  a  scrivener  was  well 
understood ;  the  statute  had 
those  particular  persons  ia 
view  who,  eo  nomine,  carried 
on  the  business  of  a  scrivener. 
The  acts  relied  on  to  consti- 
tute a  scrivener  must  apply  to 
persons  who  used  to  act  as 
they  did,  not  where  a  person 
receives  and  pays  money  as  the 
bankrupt  in  the  present  case 
has  done."  His  lordship, 
therefore,  determined,  that  a 
clerk  in  the  custom-house,  who 
took  debentures  for  merchants, 
and  had  a  commission  allowed 
on  the  receipt  of  them,  and 
employed  the  money  which  he 
so  received  in  discounting  bills 
for  his  own  use,  was  not  a 
scrivener  within  the  meaning^ 
of  the  bankrupt  laws. 

The  next  case  of  importance 
b  the  case  of  Ex  parte  War» 
reic,2Schoal.aud  Lefroy,414« 
In  that  case  it  was  decided, 
that  a  scrivener,  within  th^ 
meaning  of  the  bankrupt  laws, 
was  a  person  having  money  pnt 
into  bi3  hands  to  lay  out  oe. 
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1817.  security;  and  laying  it  out  ac- 

Vrf^V^^  cordingly     in     the     ordinary 

Hutchinson  course  of  his  dealing,  and  mak- 

and  Another  ing  profit  by  taking  a   com- 

^      ^'  mission  :  bat  that  a  practisinir 

GASCOIONE.        ^  ...     XL 

attorney,  acting  in  the  common 
and  ordinary  business  of  his 
profession,  did  not,  by  occa- 
sional negotiations  of  loans  of 
money,  for  which  he  received 
procuration  fees,  thereby  be- 
come a  scriyener  within  the 
meaning  of  the  bankrupt  laws. 
In  this  case,  Lord  C  J.  Downes^ 
who  assisted  Lord  Redesdale^ 
obserres,  that  he  understood  a 
scriTener  <^  to  be  a  person  who 
b  in  the  habit  of  receiring  mo- 
ney from  his  employers  for  the 
purpose  of  laying  it  out  in  se- 
curities for  them."  The  Lord 
Chancellor,  in  a  rery  elaborate 
judgment,  says,  "  This  distinc- 
tion may  be  fairly  drawn  in 
erery  case,  tiz.  whether  the 
business  transacted  was  inci- 
dental to  the  character  of  an 
attorney  or  solicitor,  or  dis- 
tinct from  it.  The  statute  of 
21  Jac.  I.  c.  19.  uses  the  words 
trade  or  profession  of  a  scribe- 
ner.  The  old  word  ehemzance 
being  out  of  use,  it  had  become 
doubtful,  whether  a  scrivener 
was  included  in  the  act ;  and 
therefore  (it  should  seem)  these 
words  were  introduced.  In 
this  statute,  the  business  of  a 
scriyener  is  described  as  a  trade 
•r  profession.    When  we  look 


to  what  has  been  the  construe* 
tion  of  this  act  in  England,  it 
is  pretty  clear,  particularly 
from  expressions  attributed  to 
Lord  Hardwicke,  what  persons 
were  within  the  description  of 
a  scrivener.  Under  the  old 
act  were  included  persons  who 
really  did  carry  on  a  species 
of  trade,  much  the  same  at 
that  of  bankers  or  factors ;  that 
is,  they  took  property  into 
their  hands  with  which  they 
were  entrusted;  taking  profit 
by  way  of  commission ;  but,  ge- 
nerally, taking  the  commission 
only  from  the  person  who  bor- 
rowed the  money,  and  not  from 
the  persons  whose  money  was 
lent.  In  process  of  time  the 
character  of  scriveners  became 
uncommon,  because  dealings 
in  money  had  increased  to 
such  a  degree,  that  new  de- 
scriptions of  persons  arose  who 
transacted  the  business,  which 
had  been  before  transacted  by 
scriveners ;  persons  who  acted 
as  bankers ;  and  persons  who 
acted  as  brokers :  the  former 
receiving  and  paying  money  as 
directed  by  their  principal ;  the 
latter,  negotiating  transactions 
of  borrowing  and  lending.  It 
was  thought  necessary  to  make 
these  persons  liable  to  the 
bankrupt  laws  by  express 
words ;  and,  accordingly,  this 
was  done  by  5  Greo.  II.  \ 
factor  did  not  come  within  the 
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description  of  the  former  laws ; 
because,  though  he  bought  and 
sold,  it  was  not  for  himself, 
but  for  others :  and,  with  re- 
spect to  factors,  brokers,  and 
bankers,  the  policy  seems  to 
have  been  this ;  that  as,  in  the 
nature  of  their  dealing,  they 
did,  in  a  certain  way  of  trade, 
get  other  meu*s  money  into 
their  hands,  and  might  deal 
fraudulently  or  unfortunately 
with  it,  they  became  proper 
objects  of  the  bankrupt  laws. 
This  was  exactly  the  reason 
for  which  a  scrivener  was  con- 
sidered as  a  proper  object  of 
those  laws  by  the  statute  of 
James  the  First;  because  he 
got  into  his  hands  the  money 
of  other  men  in  the  ordinary 
course  of  his  dealing.  But  it 
is  not  merely  handling  other 
men's  money  which  makes  a 
man  a  proper  object  of  these 
laws:  he  must  get  that  money 
into  hi^  hands  in  a  course  of 
trading,  whether  that  trading 
be  for  his  benefit  only,  or  for 
other  men's  also,  as  in  the  case 
of  a  factor.  It  is  not  to  be 
implied  that  every  attorney 
who  transacted  a  loan  of  mo- 
ney, and  took  money  for  trans- 
acting the  loan,  was  subject 
to  the  bankrupt  laws.  Lord 
Kenyan^  in  the  case  of  //rim- 
son  V.  Harmon  J  2  Esp.  N.  P. 
555,  determines,  that  the  mere 
feceiving  of  other  men's  mo- 


ney, charging  a  commission  on         1817. 

the  receipt,  and  employing  the      v^V^b/ 

money  whilst  in  his  hands,  for  IIuTcuiNi^oif 

his  own  benefit,  did  not  make  and  Another 

a  man  a  bankrupt.     J  think,  ^       ^* 

*u    «<•    «     •*  A  u     Gascoigniu 

therefore,    it    must    now    be 

pretty  well  understood,  that 
an  attorney,  or  solicitor,  act- 
ing in  his  common  and  ordi- 
nary business,  and  merely  tak- 
ing, procuration  money  on  a 
loan,  does  not  thereby  become 
a  scrivener  liable  to  the  bank- 
rupt laws.  But  Mr.  Warren 
is  now  represented  to  be  stand* 
ing  as  a  person  in  a  diiTerent 
situation;  as  a  person  ^ene- 
raliy  known  as  dealing  in  a 
different  character;  as  dealing 
for  loans  of  money ;  having 
money  put  into  his  hands  to 
lay  out  upon  securities;  and 
laying  it  out  accordingly  in  the 
ordinary  course  of  the  trade  of 
a  scrivener,  within  the  mean- 
ing of  the  statute  of  James  the 
First,  ffihis  case  can  be  esta* 
blished  the  commission  must 
stand.  An  issue  was  directed 
to  a  court  of  law,  and  Warren 
was  found  not  to  be  a  broker 
or  scrivener  within  the  mean- 
ing of  the  bankrupt  laws. 

The  case  next  in  order  is 
Ex  parte  Malkin^  which  was  a 
petition  to  the  Lord  ChanceU 
lor  Eldon  (June  1813)  to  su- 
persede a  commission  against 
one  Adams^  who  was  describei) 
in  the  commission  as  a  scrive- 
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1817.        n^r,  dealer,  and  chapman,  &c. 
^•^V^fc^      The  eridence  to  support  the 
Hutchinson  trading  was   principally  pro- 
and  Another  duced  from  his  own  books  and 
GAscoioNE.    P«P*";  "«»,««»  for  from  prov. 
ing  that  he  was  a  scriTener, 
it  merely  proTed  that  he  was  a 
practising  attorney.     The  acts 
relied  upon  to  prove  Adams  a 
scrirener  were  transactions  in 
which  he  had  been  concerned 
for   sereral  clients  from  1806 
to  1811,  purchasing  and  selling 
estates  ;  receiving  and  account- 
ing for  the  interest  of  the  mo- 
ney whilst  in  his  hands ;  nego- 
tiating loans  on  mortgage  and 
annuity;    receiving  bills  and 
<»ther  property  ;  investing  part 
in  security ;  and  retaining  part 
to  answer  occasional    drafts. 
In  support  of  the  petition,  the 
cases  above  cited,  of  Ex  parte 
Warren^  WiUett  v.  Chambers^ 
and  Hamson  v.  Harrison^  were 
relied  upon.     Against  the  pe- 
tition it  was   contended,  that 
the  sound  distinction  had  been 
taken  by  Lord  Mansfield^  in 
the  case  in   Cowper,   814. — 
^*  That  an  attorney  who,  in 
addition  to  the  profit  derived 
from  preparing  the  instrument 
in   money  transactions,   takes 
also  commission  or  procuration 
money,  may  be  a  scrivener." 
The  Lord  Chancellor,  in  giving 
judgment,  thus  expresses  him- 
eelf,  ^^  The  notion  amongst  old 
eonveyancers  was^  that  a  scri- 


vener, who  drew  the  deeds, 
could  make  no  charge  for  that ; 
that  his  procuration  included 
all.     In  the  annuity  act  the 
l^islature,  speaking  of  an  at- 
torney taking  more  than  lOf. 
per  cent,  for  procuring  a  loan, 
did  not  conceive  that,  by  thai 
description,    they    reachi*d    a 
scrivener ;  as  there  is  a  distinct 
description  of  him,  (vide  the 
I7th  Geo.  III.  c.  26.)     I  have 
certainly  heard  a  scrivener  de- 
scribed as  a  person  taking  a 
procuration  for  procuring  mo- 
ney,   and  that    included    all. 
He  could  not  unite  the  two 
professions,  and  make  a  double 
charge.  The  practice  of  a  scri- 
vener charging  procuration  mo- 
ney arose  upon  this ;  that  his 
charge  as  an  attorney  waa  ille- 
gal, unless  he  was  an  attorney. 
Lord    Kenyan — I    remember, 
said,  that  if  an  attorney,  engag- 
ed in  the  affairs  of  a  family, 
and  laying  out  their  money  in 
mortgages,  was  employed  only 
in  conveyancing,  his  bill  could 
not  be  taxed,  as  if  he  had  car- 
ried  on  suits;  and  attomies, 
instead  of  making  out  bills  for 
conveyancing,  charged  procu- 
ration, in  order  to  avoid  taxa- 
tion.    My  own  notion  upon 
the  subject  is,  that  if  an  at- 
torney takes  procuration    for 
loans  as  well  as  his  fees  as  an 
attorney,  acting  in  the  former 
capacity  to  snch  an  extent  at 
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to  afford  eridence  of  his  ioten- 
tion  alwmfs  to  do  so^  he  may 
be  the  object  of  a  commissioo 
as  a  scriTeoer.    It  can  never 
be  represented  that  every  at- 
toraey  is  a  scrivener.      The 
professions  are  very  different : 
in  fact,  the  same  person  may 
be  both ;  but  then  it  must  be 
ascertained  in  which  transac- 
tion he  is  the  one  or  the  other ; 
and  I  very  much  doubt  whe- 
ther the  policy   of    the    law 
would  permit  him  to  be  both 
in  the  same   transaction,"   2 
Vesey  and  Beames,  31.    Is- 
•oes  were  directed  to  try,  first, 
whether  Adams  was  a  scrive- 
ner; secondly,  whether  he  was 
a  broker.     At  the  trial  of  the 
issue  in  the  court  of  Common 
Pleas,  vidt  S  Camp.  534,  some 
evidence  was  brought  forward 
which  had  not  been  presented 
to  the  Chancellor  upon  the  pe- 
tition*      It     appeared     that 
Adamsy  in  all  the  transaction, 
relied  upon  to  prove  him   a 
fcrivener,  had  acted  in  the  or- 
dinary basiness  of  an  attorney ; 
that  the  attorney  was  always, 
and  on  every  occasion,  predo- 
minant; that  some  of  his  re- 
lations,   indeed,     having    no 
banker  of  their  own,  had  de- 
posited money  and  bills  with 
him  to  be  deposited  with  hu 
banker.      In  the   negotiation 
for  tha  sale  of  estates,  of  which 
Ui^re  irere  only  three  instances, 


HUTCUINSOV 

aad  Another 


he  had  received  rent,  and  as-  1817. 
sisted  in  procuring  the  loan  of 
money;  but  then  he  had 
drawn  the  mortgage  deeds  as 
an  attorney.  It  did  not,  how-  QAscoiftNi. 
ever,  appear  that  he  was  ever 
intrusted  with  the  money  of 
any  persons  to  lay  out  for 
them  at  his  discretion;  al- 
though he  was  sometimes  the 
hand  employed  by  one  party 
to  deliver  ever  the  money  to 
another,  when  it  was  advanced 
and  when  it  was  repaid.  He 
was  not,  however,  in  any  com- 
prehensive meaning,  the  depo- 
sitory of  the  money  of  his 
clients;  nor  was  it  proved,  i|i 
any  one  instance,  that  he  had 
the  money  of  other  men  in  his 
general  trust  and  custody.  Ilji 
tras  employed  principally  in 
negociating  pecuniary  transac- 
tions ;  as  a  channel  from  bor* 
rower  to  lender,  and  not  as  m 
depository. 

Lord  Chief  Justice  GibbSy 
who  tried  the  issues,  thus  ex^ 
presses  himself  in  the  re- 
port: — "The  person,  to  be 
considered  a  scrivener,  must 
carry  on  the  trade  or  profes- 
sion :  it  must  be  an  occupa- 
tion to  which  he  resorts  in 
order  to  get  his  living.  To  be 
a  scrivener  within  the  mean- 
ing of  the  statute,  he  roust 
likewise,  in  the  course  of  this 
occupation,  receive  other  men's 
monies  into  his  trust  or  ens* 
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tody.    It  appears  from  the  old 
cases  that,  before  bankers  and 
Hutchinson  brokers   were  so  easy   to  be 
and  Another  found,  the  scrirener  was  the 
person     with     whom    people 
were    accustomed    to  deposit 
their  money,  in  order  that  he 
might  lay  it  out  for  them  when 
he  should  find  a  proper  oppor- 
tunity.    The  scriTcner  in  the 
mean  time  had  the  use  of  it, 
and   could  not  be  questioned 
for  the  proBt  he  mad^  of  it 
till   he  laid   it  out :  he  was 
trusted  as  a  banker.    It  was 
•  not  a  specific  sum   which  in 
monies  numbered    he  was  to 
keep  in  his   chest;    he  gare 
credit  for  it  to  the  party,  who 
had    sufficient    confidence   in 
him  that  he  would  lay  it  out 
to  adrantage,  so   soon  as  an 
opportunity  offered.     At  the 
present  day,  the  banker  occu- 
pies one  department  of  the  bu- 
siness of  the  scrivener,  by  being 
the  depository  of  the  money  ; 
and  the  attorney  the  other  by 
drawing  the   securities.     The 
banker  would  not  be  an  attor- 
ney, though  he  were  occasion- 
ally  to   fill  up  bonds  for  his 
customers;  nor  does  the  at- 
torney   become    a    scrivener, 
though,    on    particular   occa- 
sions, he  incidentally  has  the 
money  of  his   client9  to   lay 
out   for  them.      In   order  to 
make  a  man  a  money  scrivener, 
ha  mG?t  carry  on  the  business 


of   being  trusted   with  other 
people's  monies  to  lay  out  for 
them  as  occasion  offers.     It  is 
not  being  sent  with  the  money 
of  his  client,   or  receiving  it 
from  the  person  with  whom 
his  client  may  have  previously 
contracted,  that  will  make  an 
attorney    a  money   scrivener. 
In  that  part  of  the  transaction 
he  is  no  more  than  a  person 
employed  to  fetch  and  carry. 
Having   negociated   the  loan, 
and    drawn    the    deeds,    the 
happening  to  receive  and  pay 
the  money  is  incidental  to  his 
business  of  an  attorney.     Nor 
if,  on  one  or  two  occasions, 
money    were   deposited   with 
him   to  lay  out,  would  that 
constitute  hin  a  money  scri- 
vener.    He  must  be  carrying 
on  generally  the  business  of  a 
money  scrivener.     That  must 
be  part  of  his  known  occupa* 
tion.  Though  an  attorney  may 
have  incidentally  acted   as  a 
scrivener,  that  is  not  sufficient : 
though  money  may  have  been 
deposited  with  him,  for  which 
he    was   afterwards   to   seek 
a    borrower,     a     few     insu- 
lated   instances  of    that  sort 
occurring  in  the  course  of  his 
business  as  an  attorney  would 
not  bring  him  within  the  ope- 
ration of  the  bankrupt  laws; 
for  that  would  not  be  ^  using 
the  trade  or  profession  of  a 
scrivener,  receiving  other inen't 
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monies  or  estates  into  his  trust 
or  custody.' "  —  Addressing 
himself  then  to  the  parts  of 
the  case  in  evidence,  his  Lord- 
ship proceeds  to  observe  upon 
a  negociation  between  one 
Green  and  Adams — ^'liGrreen 
had,  as  Adams  represented, 
deposited  the  100/.  with  him 
till  (Adams)  could  find  a  bor- 
rower ;  pro  hoc  vice  he  would 
hare  been  a  money  scrivener ; 
and  a  course  of  dealing  of  that 
description  would  render  him 
liable  to  the  bankrupt  laws, 
though  one  or  two  instances 
only  would  not  hare  this  ef- 
fect." And  again,  in  another 
place,  he  observes,  <^  All 
(Adamses)  charges  to  his  em- 
ployers are  the  common  and 
usual  charges  of  an  attorney. 
He  charges  for  his  trouble, 
whether  his  labours  have  been 
attended  with  a  favourable 
or  unfavourable  result.  How- 
ever, I  do  not  put  the  case 
upon  that  ground;  for  if  he 
bad  even  charged  procuration 


money  or  commission,  this,  in         1817. 
my  opinion,  would  not  have     v.^v^^ 
made  him  a  scrivener,  unless  Hutcuinsok 
he  had   been  entrusted  with   and  Another 

money,  as   money    scriveners    _      ^* 

A       J  A     u      I.       Gascoigne. 
were  accustomed  to  be  when 

the  statute  passed.  And  I 
am  inclined  to  think  if  he 
had  been  entrusted  with  mo- 
ney, as  money  scriveners  for- 
merly were,  he  would  still 
have  been  within  the  operation 
of  the  bankrupt  laws,  though 
he  had  not  received  procura- 
tion money  or  commission,  and 
had  made  the  usual  charges 
for  drawing  the  securities. 
The  effectual  point  to  consi- 
der is,  whether  he  had  other 
men's  monies  or  estates  in  his 
trust  or  custody  as  a  scri- 
yener."  The  Jury  found  that 
Adams  was  neither  scrivener 
nor  broker. 

N.  B.  See  further  on  this 
subject,  Hurdy,  Brydges^post, 
Sittings  in  the  Common  Pleas 
after  Mich.  Term,  1817. 
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Mtrciit5.  Hughes  v.  Morley. 

d«fc^S'^*  FTIHIS  was  an  action  to  recover  the  amount 
pleads  his         JL    of  an  attomev's  bill  for  business  done  for 

certificate  in      ..        ,    ^       ,  .  -  ,r*,K        mi        3 

bar,  the  plain-  thc  defendant^  previous  to  June,  1815.  The  dc- 
berty  togiTe  f^ndaut^  who  lu  that  month  had  become  bankrupt^ 
S^i^Matlvift  ®"d  subsequently  obtained  his  certificate,  pleaded 
totiSate  Ae*'  "^'^  bankruptcy  generally.  For  the  purpose  of 
certificate.  avoiding  the  certificate,  the  plaintiff  proposed  to 
7tii  section  of  prove  that  the  defendant  had  lost  five  pounds 
?3o.^re*t"'  in  one  day,  or  to  the  amount  of  100/.  at  vari- 
•stf^e7*were  ^^®  times  withiu  the  year,  prior  to  the  issuing 
incorporated,    of  the  commission. 

i,  Bnttbe 
plaintiff  must         / 

eWdence  to  Scarlett,  for  the  defendant,  contended,  that  the 

erectwhether  p'^intlff  was  not  at  liberty  to  prove  gaming  as 
he  will  give      a  bar  of  the  certificate  under  the  5  Geo.  II.  c.  30. 

evidence  of 

one  loss.  The  bankrupt  had,  by  that  sfiatute,  the  privilege  of 
5™*o"of  seve-  pleading  hjs  certificate  generally,  concluding  his 
Mounting  to  P'^^  ^  the  country.  And  it  was  provided,  that 
1.00/.  ^  verdict  should  thereupon  pass  for  the  bankrupt, 

'^  unless  the  plaintiff  in  such  action  could  prove  the 
certificate  obtained  unfairly,  and  by  fraud  ;  or  un- 
less he  could  make  appear  any  concealment  by  su.€|i 
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bankrupt  to  the  value  of  lOl."    He  insisted^  there-       1817. 
fore,  that  no  other  objections  could  be  taken  to    ^J^*^^*"^^ 
the  certificate  at  .Mgt  Prius  except  payment  of         v. 
money  for  obtaining  the  certificate,  or  a  conceal-     Morlix* 
ment    of   property.      The   clause  on   which   the 
plaintiff  rested  his  objection  was  the  12th  clause. 
But  to  take  advantage  of  this  clause  for  the  pur- 
pose of  vitiating  the  certificate,  he  ouu'ht  to  have 
petitioned  the  Chancellor  against  the  allowance. 
It  was  not  to  be  discussed  at  the  trial. 

LitUedale,  contra. 

Bayley,  Justice,  said,  that  he  would  reserve  the 
point,  and  the  plaintiff  proceeded  in  his  case. 

A  witness  was  called,  who  swore  that  the  de- 
fendant had  lost,  within  one  day  in  the  year,  at 
the  house  of  the  witness,  5/.  at  cards.  The  plain- 
tiffs counsel  then  called  another  witness,  and  pro- 
posed to  prove  other  acts  of  gaming ;  but  the 
defendant's  counsel  objected,  that  the  plaintiff 
roust  confine  himself  to  one  act,  in  the  same  man- 
per  as  if  he  had  replied  to  a  special  plea  of  bank- 
ruptcy. 

Bayley,  Jattice-^I  am  of  opinion  that  he  must. 
I  shall  confine  the  plaintiff  to  evidence  of  one  act; 
and  he  must  elect  whether  he  will  give  evidence  of 
one  loss  of  bl.  or  of  several  losses  amounting  alto- 
gether to  100/. 

The  Jury  disbelieved  the  plaintifiTs  witness,  and 
found  a  verdict  for  the  defendant. 
Vol.  I.  «M 
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littledak  and  Willtama  fev  the  j^hjntiff. 
Sarhtt^  Ven^kles,  and  JPai^Jbe  for  the  defemfenC 


In  Easter  term  the  plaintiff 
obtained  a  mte  iVf>t  for  a  new 
trial ;  and  cause  was  shewn  at 
Swjeants*  Inn,  in  Trinity  ra- 
cadon,  1817. 

Scarlett  and  Parkcy  for  the 
defendant. — ^The  point,  they 
said,  was  wholly  new.  That 
the  objection  of  gaming,  when 
takes,  had  always  been  by  pe- 
tiHan  to  the  Chancellor  to  stay 
the  certificate.  And  that  it 
was  not  competent  to  raise 
this  objection  at  Nisi  Priuij 
where  the  defendant  could  not 
be  preptfed  to  answer  it. 
ThejF  relied  on  Eat  Parte 
Mamsony  6  Ves.  614.  Whit- 
marsh,  388.  and  Ex  Parte 
Kmnettj  I  Rose,  331. 

T^fp^  and  Lmiedakj 
catiira* 

JVr  Curiam.— Th^  7tii  sec* 
tion  of  the  5  Geo.  II.  c.  30. 
fires  the  plaintiff  the  general 
plea  of  bankruptcy.    But  it 


proTides,  that  this  plea  shall 
not  arail  him  in  two  instances. 
The  13th  section,  nport  wbTcIr 
the  objeetio»  is  raised,  tlleA 
enacts,  that  nodiing  in  Ms  act 
shall  be  construed  to  gire  any 
benefit  or  adrantage  to  the 
bankrupt,  ^^  who  hath,  or  shall 
hare  lost  in  any  one  day,  the 
sum  or  Talue  of  5/.,  &c."  It  is 
manifest,  tbeieiore,  how  we 
must  understand  the  act.  We 
must  incorporate  the  13th  sec* 
tion  with  the  7th,  and  construe 
them  together.  The  pracdce 
Mae  been  uniform  to  adbiit  soeh 
eridenee  at  Ni$i  Primey  aad 
we  think  the  practice  correct. 
The  Court  (upon  the  merits  of 
the  case)  made  absolute  the 
rule  for  a  new  trfet,  thhAIn^ 
that  there  was  not  snffidral 
reason  lor  diierediting  Um  ee» 
count  of  the  gamblin§^  trans* 
action  giren  by  the  plalttiiTs 
witness. 
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SITTINGS  AT  WESTMINSTER,  IN  EASTER  TERM, 
67  GEORGE  III. 


Taylor  v.  Hooman. 


IRESPASS,   for  breaking  and   entering  the     lotrefpan, 
plainttflPs  house,  situated  in  the  parish   of  Tr/two  i^e- 
aerkenweU.-Pk»i,  Not  Guilty.  Sfn  ITe 

district,  as  St. 
^  ,  .  ,  JoAn'f  aud  St. 

The  trespass  was  proved  to  have  been  com-  JamaTM^m 
0iitted  in  the  parish  of  St.  Jameses,  ClerkenweU.        the  trespass  be 

stated  to  have 
been  coin- 

Vaughatiy  serjeant^    and  Con^,    for  the  de-  ^^J^S^^ 
fendant,  objected^  that  as  this  was  a  local  action,  generally,  mi 

,    ,  .1  1  .  .         .       ^.      .      be  proved  !• 

and  there  were  two  independent  parishes  in  Clerk-  have  been 
enwell,  St.  John%  and  St.  Jameses,  the  plaintiff  tbTparisk  of 
had  failed  in  his  proof.    Vaughan  mentioned  a  MS.  fa^a'SS^'Vaii 
case^   the  name  of  which  he   did    not  recoilect,  ^^^* 
which   was  tried  in  this  Court,  in  1808  ;  where, 
in  trespass  for  breaking  and  entering  a  dwelling- 
house,  it  was  described  in  the  declaration  to  be  in  the 
parish  of  Chelsea,  and  proved  to  be  in  Sl  Lulce's,' 
Chelsea,  which  was  held  to  be  a  fatal  variance. 

Best,  seijeant,  contra. — ^The  amount  of  the  ob- 
jection  is  a  variance  between   the  all^;ation  in 
the  declaration  and  the  proof.    This  would  be 
a  &tai   objoctron,  if  there  were  no  such  panab 
2M  % 
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V, 
HOOMAN. 


as  Clerkenwell,  or  if  it  were  proved  that  the 
dwelling-house  was  in  another  parish.  But  it  is 
situate  in  Clerkenwell,  which  is  a  district  con- 
taining two  parishes.  Cterkenwell  may  be  con- 
sidered as  a  genus,  with  reference  to  its  two  di- 
visions ;  and  there  was  no  necessity  for  any  further 
particularity. 

GiBBs,  C.  J — This  is  a  variance,  and  I  shall 
nonsuit.  I  rely  on  the  case  of  Doe  v.  Salter,  13 
East.  9.  That  was  ejectment  for  premises  which 
were  lai4  to  be  in  Famham,  and  proved  to  be 
in  Farnham  Royal,  It  was  contended,  that  the 
variance  was  fatal.  Mr.  Justice  Heathy  before 
whom  the  case  >vas  tried  at  Kisi  Prius,  thought  it 
was  not  materia],  unless  the  defendant  could  prove 
there  were  two  Famhams.  The  Court  of  King*s 
Bench  afterwards  held  the  direction  of  the  learned 
Judge  right;  alleging,  as  their  reason,  ''that  there 
was  no  other  Farnham."  The  defendant  has 
proved  here  that  there  are  two  ClerkenweWs. 
There  is,  therefore,  an  uncertainty. 

Best,  Serjeant,  and  Andrews,  for  the  plaintiff. 

Vaughan,  serjeant,  and  Comyn  for  the  defendant* 


In  trespass,  ejectment,  and 
penal  actions,  greater  certainty 
of  local  description  is  requi- 
site than  in  actions  founded 
on  contract.  The  reason  is 
obfious :  as  respects  real  pro- 
perty^  or  injaries  done  to  it, 
the  venue  is  material ;    and^ 


therefore,  the  description  of 
place  is  not  formal,  but  of  the 
substance  of  the  wrong  al* 
leged,  whilst  actions  on  con* 
tracts  are  transitory.  In  as- 
sumpsit for  use  and  occupa- 
tion, for  example^  it  is  not  ne- 
cessary to  state  in  what  parish 
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the  premises  are  situated;  and, 
if  the  parish  be  described  by  a 
wrong  name,  it  is  immaterial ; 
at  least,  if  it  be  described  by  a 
name  generally  known,  and 
which  could  not  mislead  the 
defendant.  1  Taunt.  570.  The 
reason  is,  because  this  action 
is  brought  on  the  personal 
contract.  But  in  replevin, 
which  is  a  local  action,  the 
parish  is  essential ;  and  a  vari- 
ance would  be  fatal.  So,  In 
an  action  on  the  case  for  a 
nuisance  in  erecting  a  weir^  if 
it  ]^c  described  in  the  declara- 
tion to  be  at  //.,  and  be 
proved  to  be  at  a  lower  part 
of  the  same  water  called  T., 
the  Tariancc  is  fatal.  Shevo  v. 
Wriglcy^  2  East.  500.  And 
in  an  action  for  non -residence, 
which  is  a  penal  action,  where 
the  parish  was  styled  in  the  de- 
claration iS7.  Eiheibttrghj  and 
the  real  name  appeared  in  evL;> 
dence  to  be  St,  JSthelburga,  it 
was  held  to  be  a  fatal  variance. 


fFilson  T.  Gilbert^  2  B.  and  P.        \^\7. 
281.    But,  in  an  action  on  the      V^^V^b/ 
case  for  setting  up  a  degrad-      Taylor 
ing  mark  before  the  plaintiff's  ^* 

dwelling-house,  in  order  to  Hoomax. 
stigmatize  him  as  the  keeper  of 
a  brothel  (such  action  not  be- 
ing local  in  its  nature)  where  , 
the  declaration,  after  describ* 
ing  the  house  to  be  situate  in  a 
certain  street,  called  ^.,  ia 
the  parish  of  O.  (there  beipg 
no  such  parish)  afterwards 
stated  the  nuisance  to  be  erect- 
ed and  placed  in  the  parish 
aforesaid^  the  Court  said  they 
would  ascribe  it  to  venue^  and 
not  to  local  description ;  and 
the  place  need  not  be  proved 
as  laid,  Jefferies  v.  Buncombe^ 
1 1  East.  226.  So  in  a  penal 
action,  if  a  parish  be  described 
by  its  popular  and  well  known 
name,  it  is  sufficient,  though  it 
be  not  the  name  by  which  it 
was  consecrated.  3  Taunt, 
127. 
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Wakefield  r.  Gall. 

iTienameof  A  SSUMPSIT.— The  plaintifTs  counsel  called 
tLaogfaTot  in  Xjk.  onc  Maty  Boyce,  who  did  not  appear ;  and 
Mb^'S^may  ^^^^  proposed  to  Call  her  on  her  subpcena.  On 
^winat^  producing  the  subpcena,  for  the  purpose  of  having 
time,  if  sbe      the  witness  called,  her  name  did  not  appear  to  be 

iMTe  been  K^ 

g«iMiy  serred  lucluded  in  it ;  but  there  were  the  names  of  other 
ac«py«  witnesses.  The  plaintiflTs  attorney  stated,  that  he 
had  served  Mary  Boyce  with  a  copy  of  the  sub- 
pcena, in  Westminster  Hall,  in  the  morning*  At 
(he  time  of  service  he  inserted  her  name  in  the 
copy  ;  and  had  intended  to  insert  it  in  the  ori- 
ginal^ but  had  forgotten  it.  He  proposed  to  in- 
sert it  now. 

Best,  seijeant,  objected.  The  subpcena  served 
does  not  correspond  with  the  original  which 
is  the  ground  of  the  obligation  upon  the  wit« 
ness  to  attend.  The  penalty  for  non-attend- 
ance h  exceedingly  severe.  It  may,  at  the  pleasure 
of  the  party,  be  treated  either  as  a  contempt  of 
the  authority  of  the  Court,  or  become  the  ground 
of  a  civil  action  for  damages.  Is  it  to  be  per- 
mitted to  the  attorney  at  this  moment,  by  an 
ex  post  facto  insertion  of  the  name  of  the 
witness,  to  fabricate  the  materials  of  a  contempt  ? 
The  copy  with  which  Mary  Boyce  was  served 
could  impose  no  duty  upon  her  to  attend,  because 
it  does  not  correspond  with  the  original.  It  was 
80  much  waste  paper ;  and  it  is  too  late  to  ree- 
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tify  the  error  after  the  alleged  default  has  been       1817. 
made.  v^v^/ 

Wakefield 

GiBBs,  C.  J. — These  subpmnms  are  delivered  Gaix. 
out  in  blank  from  the  office.  The  attorney^ 
who  obtains  them  for  the  purposes  of  die  action^ 
may  insert  wbat  names  he  pleases  in  them.  Mary 
Bayce  has  been  served  witb  a  copy  in  which  her 
name  was  inserted ;  and  I  think  it  may  be  inserted 
in  the  original  now ;  valeat  quantum.  If  further 
proceedings  take  place  the  question  may  be  dis- 
cussed then. 

Vaughan,  seijeant^  and  Adolphus,  for  plaintiff. 

fiest,  Serjeant^  for  defendant. 
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EoGAR  V.  Hunter. 

qui4dto*t2e     A  CTION  for  work  and  labour.    The  plaintiflT 
ttSdSttewS  -^^J^  was  a  medical  agent,  and  had  been  em- 
mc^di^e'  P'^y^d  ^y  *h^  defendant  in  a  negotiation  for  the 
ti*  Eerti'  ^'    P^^^*^^^^  ^f  ®  medical  business.     A  gentleman  was 
mre  obIv  pei^    found  desirous  to  dispose  of  his  practice  ;  and  the 
mrmbere  of     plaintiff  drew  up  an  agreement  between  the  de-« 
^^^[tl&^.    fendantand  this  person.     The  contract  was  not 
executed,  and  the  plaintiff  now  sued  the  defendant 
for  a  compensation :— First,    for   preparing    and 
drawing  the  agreement.     Secondly,  for  work  and 
labour  generally.     The  plaintiff  had  no  licence  un- 
der any  act  of  parliament. 

Bestj  Serjeant,  for  the  defendant,  contended^ 
that  as  the  plaintiff  charged  for  the  agreement 
specifically,  and  as  the  work  and  labour  were  to 
be  considered  as  subordinate  only  to  the  agree- 
ment, he  ought  to  shew  that  he  had  a  certificate. 
He  must  either  produce  a  certificate  as  a  convey- 
ancer, or  as  a  special  pleader.  This  was  not  an 
agreement  for  the  sale  of  goods  ;  but  strictly  a 
professional  instrument.  He  relied  on  the  55th  of 
Geo.  III.  c.  184.  The  object  of  the  act  of  parlia- 
ment was  to  prevent  persons  from  preparing  legal 
instruments  who  had  not  the  proper  professional 
qualifications.  If  the  plaintiff  was  authorised  to 
draw  up  an  agreement  of  this  kind — why  not  a 
mortgage,  or  a  marriage  settlement  ? 


^ 
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CtfpUy,  Serjeant,  for  the  plaintiff.— A  certificate  1817. 
is  not  necessary.  There  is  no  act  of  parliament 
that  requires  it.  The  statute  referred  to  was  not  p. 
meant  to  prevent  parties  from  negotiating  a  sale  of  Huntbb. 
property.  If  this  construction  prevailed,  no  man 
could  draw  up  a  contract  for  the  sale  of  hi^  own 
estate,  without  taking  out  a  licence  as  a  conveyr 
ancer,  a  special  pleader,  or  an  attorney.  But,  ad* 
roitting  that  the  plaintiff  was  liable  for  an  in- 
fringement of  the  stamp  laws  in  having  drawn  up 
an  agreement  without  a  certificate,  the  agreement 
itself  was  not  therefore  invalid.  He  relied  on  the 
44th  Geo.  III.  c.  98,  schedule  A.  title  Special 
Exceptions  :  under  which  was  a  clause  exempting 
from  the  obUgation  of  taking  out  a  certificate 
^^  Persons  preparing  or  drawing  agreements  un- 
der  hand  only,  or  wills."  He  cited  likewise  sche- 
dule A.  Part  1.  of  the  55th  of  Geo.  III.  c.  184. 
'^  Certificate  to  be  taken  out  yearly,  by  every  per- 
son, being  a  member  of  one  of  the  four  Inns  of 
Court  in  England,  who,  in  the  character  of  con- 
veyancer, special  pleader^  draftsman  in  equity,  or 
otherwise,  shall,  for,  and  in  expectation  of  any  fee, 
gain  or  reward,  draw  or  prepare  any  conveyance 
of,  or  deed  or  instrument  relating  to,  any  estate  or 
property,  real  or  personal,  or  any  other  deed  or 
contract  whatsoever,  or  any  pleadings  or  proceed- 
ings in  any  court  of  law  or  equity,  &c. 

GiBBs,  C.  J.  This  cannot  with  any  reason  be 
called  a  proceeding  in  law  or  equity.  The  act 
relied  on,  is  the  55th  of  Geo.  III.  c.  184,  The  cer- 
tificate,  under  that  act,  is  only  required  to  be 
taken  out  by  persons  being  '^  Members  of  Inns  of 


"Edgar 
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1817.  Court/'  who  shall  transact  certain  business,  l^is 
is  the  plain  and  obvious  construction,  it  does  not 
apply  to  persons  not  being  members  of  Inns  of 
Hdmter.  Court.  There  is  no  previous  clause  in  the  staitate^ 
enacting  that  none  but  members  of  court  tbafl 
draw  such  agreements ;  and  this  clause  only  ap« 
plies  to  members  of  Inns  of  Courts  who  «haU  pre- 
pare such  contracts.  But  supposing  the  plaintiff 
obliged  to  take  out  a  certificate,  I  am  inclined  to 
think  with  my  brother  (hpUy,  that  the  agreraient 
would  not  therefore  be  invalid,  though  the  plain- 
tiff  might  subject  himself  to  a  penalty. 

Verdict  for  Wf . 

Coplmf,  seijeant,  and  Robinson,  for  the  plaintiff. 

Bestj  seijeant,  and  Casberdy  for  defendant. 
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Hardikg  v.  Grsening. 

ACTION  for  a  Libel.     The  plaintiff  bad  been     The  act  of 
called  in  by  a  Mrs.  Lambert,  to  give  evi-  wiVoot  biDd 
dence  before  a  surveyor  on  the  subject  of  the  de-  ^cuSnTof  in 
fendant's  bill,  for  work  done  for  Mrs.  Lambert.  ^^^^^^ 
The  defendant,  being  provoked  by  the  reference,  actiont  in  am* 
sent  back  an  amended  bill  to  Mrs.  L.  inclosed  in  a 
letter,  which  coiitained  some  very  libellous  observ- 
ations upon  the  plaintiff.      The  letter  was    pro* 
duced  in  evidence  by  the  plaintiff.     It  was  not  in 
the  hand-writing  of  the  defendant ;  but  appeared 
to  have  been  written  by  his  daughter,  who  was  ac- 
customed to  write  all  the  defendant's  letters,  to 
keep  his  accounts,  and  to  make  out  his  bills.     The 
bill  which  had  been  the  subject  of  dispute,  was 
likewise  in  the  hand-writing  of  the  daughter.     The 
plaintiff's  counsel  having  proved  the  character  in 
which  the  daughter  acted,  put  in  the  letter,  and 
desired  that  it  might  be  read. 

Best,  Serjeant,  for  defendant,  objected.  The 
letter  cannot  be  read.  It  is  not  the  defendant's 
writing ;  and  there  is  no  evidence  that  it  was  writ- 
ten with  his  knowledge.  The  act  of  the  daughter 
will  not  bind  the  father.  The  libel  is  proved  upon 
her,  and  not  upon  him. 

Vaughan,  serjeant,  contra.  Admitting  that  there 
is  no  proof  of  the  defendant  having  written  the 
letter,  there  is  sufficient  evidence  to  go  to  the  jury 
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f8l7»       that  heauthor'rsedj  and  was  privy  to  the  publication. 

^^^'^^  For  example^  a  bookseller  is  made  responsible, 
ARDiNG     ^^^^  criminally,  for  the  publication  of  a  libel  by 

6as£NjN6.  his  servant,  from  his  shop,  v^ithout  his  master's 
knowledge.  The  act  of  the  servant  will  bind  the 
master  as  well  in  torts  as  in  contracts.  His  daugh* 
ter  makes  out  his  bills :  they  will  bind  the  iklher  ; 
and  the  bill  and  the  letter  were  sent  together.  It 
is  to  be  presumed,  therefore,  that  he  was  ac- 
quainted with  the  contents. 

GiBBs,  C.  J.  There  is  a  marked  distinction, 
perfectly  familiar  to  our  law,  and  consistent  with 
the  principles  of  aU  laws,  between  fixing  persons 
with  csiininal  and  civil  responsibility  by  the  acts, 
or  through  the  medium,  of  others.  The  acts  of 
the  servant  tire  only  the  acts  of  the  roaster  sub 
modo  ;  and  the  rule  is  narrower  in  actions  of  tort, 
than  in  actions  on  contract.  The  responsibility  of 
the  bookseller  for  the  publication  of  a  libel  by  his 
servant  is  not  within  the  reason  of  this  case.  The 
daughter  was  the  father's  agent  for  the  purposes 
of  his  business,  but  not  to  write  libels.  She  might 
make  him-responsible  for  acts  within  the  scope  of 
his  authority;  but  no  further.  This  is  not  evi- 
dence for  the  jury,  for  there  is  no  recognition  of 
the  libel  by  the  defendant. 

Nonsuit 
Vaughan,  serjeant,  and  E.  Law€&,  for  plaintiff; 
JBeslj  Serjeant,  for  defendant. 


"^ 
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SITTINGS  AFTER  EASTER  TERM,  AT  GUILDHALL. 


Mills  and  Wife  v.  Spencer  and  Wife. 


A 


CTION  for  words.     '^Mrs.  Mills  is  an  old  fop%"^de?i? 

b d ;  and,  under  pretence  of  keeping  a  ['nt^^J.^r^"?*' 

shop,  and  taking  apprentices^  she  keeps  them  for  df ft^miant,  nn- 
the   purpose  of  prostitution^    and  as  a   decoy  to  rai  issue,  to  of. 
youn;^  men."     Plea,  1,  not  guilty.     2.  A  general  nonlnlt^' 
justification  of  the  words.     3.  A  special  justifica-  "J^ that" the 
tion  ;  the  import  of  which  was,  that  a  Mrs.  Sayer  ]^^^^^^^^ 
and  a  Mrs.  Lewis  had  communicated  the  substance  »!ander  con- 
of  the  imputed  slander  to  the  defendant's  wife ;  and  which  the  ac- 
that  she  had  repeated  it  bond  fide,  naming  her  au-  wwi^'lJiSmu^ 
thors  at  the  time  of  speaking  the  words.  by  I1\wh  JSl 


^n. 


The  words  being  proved  by  the  plaintiffs  coun- 
sel, Vaughan,  serjeant,  for  the  defendants,  stated, 
that  he  meant  to  abandon  both  the  pleas  of  justifii- 
cation  :  but  he  proposed  to  call  witnesses  to  prove, 
that  the  defendant's  wife  had  heard  the  specific 
charge,  not  from  Mrs.  Sayer,  and  Mrs.  Lewis,  the 
persons  named  in  the  plea,  but  from  other  per- 
sons ;  and  that  she  had  made  the  communication, 
by  \y7Ly  cf  caution,  to  a  Mrs.  Evans,  who  waa 
going  to  Mrs.  Mills's  house,  for  the  purpose  of 
learning  the  business  of  dress-making.  He  said 
that  he  only  proposed  this  evidence  by  way  of  mi- 
tigation. 
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1S17.  Best,  Serjeant^  for  plaintiff,  objected  to  it. 


Wife"  Vaughan,  Serjeant,  contra.  Lord  Leicester's 
V.  case  is  an  authority  for  receiving  it.  It  diminishes 
^"wrr"""^  the  malice,  lYhich  is  a  material  ingredient  m  the 
action.  It  extenuates  the  spirit  in  which  the  slan- 
der is  uttered,  to  shew  that  it  was  not  the  de- 
fendant's invention ;  that  it  existed  before  as  a  cur- 
rent charge  against  the  plaintiff's  wife^  and  was  so 
stated  in  terms  to  the  defendant. 

GiBBS,  C.  J.  Lord  Leicester's  case  stands  on 
special  circumstances.  In  that  case,  evidence  of 
j^eneral  suspicion  was  admitted.  But  here,  you 
propose  to  mitigate  the  damages  by  shewing  that 
the  specific  slander  was  communicated  to  you  by 
a  third  person.  You  might  under  one  of  your 
pleas  have  given  in  evidence,  that,  at  the  time 
you  made  this  charge,  you  mentioned  the  names  of 
Mrs.  Lewis  and  Mrs.  Sayer  as  your  authorities ; 
because,  by  so  doing,  you  gave  the  plaintiffs  an 
action  against  them.  As  you  do  not  propose  to 
prove  this,  your  justification  avails  you  nothing. 
In  this  case,  the  slander  imputed  to  the  plaintiff  is 
stated  as  a  fact  of  the  defendant's  own  knowledge  ; 
and  she  cannot,  when  called  to  answer  for  it,  say — 
another  person  told  me  so.  If  an  action  be 
brought  against  A.  for  calling  B.  a  thief,  it  is  no 
defence  for  A,  under  the  general  issue,  to  prove 
that  he  was  told  so  by  C. :  A.  is  answerable  for  the 
full  measure  of  his  slander.  If  he  qualifies  his 
charge,  or  annexes  to  it,  at  the  time  of  uttering  it, 
his  author,  (naming  him)  it  opens  another  consi- 
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deratioa.     General  reports  have  been  ftdmitted  in       i»i7. 

mitigation  of  damages ;  but  not  the  specific  facts.       ^'^^v^^^ 

Mills  aadi 
Wife 
Verdict  for  plaintifT.  v. 

Speptcba  miA 

£e9t,  and  Copley,  serjts.  and  Barry,  for  plaintiffs. 
Vanghan,  serjeant,  and  E.  Lawes  for  defendants. 


MmlUmdi.  Goldw^y  3  East. 

According  to  the  rale  in 
Lord  Narikampiam's  case,  19 
Repb  133,  supported  ia  tbe 
ease  of  Daoh  t.  Lewisj  7  T« 
ft.  17^  and  inr  MmiUmd  ▼» 
Coldne^y  2  East.  4M^  h»  or- 
der  io  justify  the  r^etition  of 
akuideroiiB  words  spoken  9^ 
gainst  another,  the  defendant 
must  gi?e  a  certain  cause  of  ac- 
tion against  the  speaker ;  and 
that  must  be  done,  not  only 
by  naming  the  author  of  the 
slander,  but  also  by  giTing  the 
Tery  words  used ;  and  it  is  not 
sufficient  either  to  state  words 
to  the  same  effect,  or  to  proTO 
words  to  the  effect  of  those  al- 
ledged.  For  the  rule  in  all 
actions  of  this  sort  is,  that,  al- 
though the  plaintiff  need  not 
proTe  ail  the  words  laid^  yet 
he  must  prove  so  much  of  them 
as  is  sufficient  to  sustain  his 
cause  of  action  ;  and  it  is  not 
enough  for  him  to  proTO  equi- 


Talent  words  of  slander.  Bui 
it  should  seem  thai  a  defends 
ant  courld  not^  by  naming;  the 
original  author,  justify  tbo 
publishing,  in  writing,  slander* 
oos  words  ipoken  by  suck 
other.  For,  to  write  slander 
is  a  much  higher  offence  than 
barely  to  speak  it.  It  is 
chiefly,  indeed,  in  this  branch 
of  the  law  ef  slander,  that  the 
action  for  words  spoken,  and 
words  written,  substantially 
differs.  The  common  law,  in 
respect  to  our  natural  passions, 
giTes  no  action  for  mere  defa- 
matory words,  which  it  consi- 
ders as  transitory  abuse,  aud 
not  haying  substance  and  body 
enough  to  constitute  an  injury 
by  affecting  the  reputation.  It 
confines,  therefore,  the  action 
for  oral  slander,  to  such  of  the 
grosser  kind  of  words  as  im- 
pute positive  crimes,  and  to 
words  which  injure  a  man  in 
his  profession,  trade,  and  call- 
ing.     It   does   not   consider 
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words  as  amoanting  to  a  breach 
of  the  peace^  and  therefore, 
Mill's  and    gires  neither   indictment    nor 
Wife        information  for  unwritten  slan- 

^       ^'        ^  der,  except  in  the  case  of  sedi- 

^Pti^ccB,  And 

Wipe*  ***®'*'  language,  or  words  re- 
flecting on  a  magistrate  in  the 
immediate  execution  of  his 
office. 

The  reason  of  the  law  in 
this  distinction  is  simple  e- 
nough :  it  was  necessary  to 
imnish  the  grosser  and  more 
palpable  injuries,  and  it  was 
equally  convenient  to  pass  over 
the  less.  The  law,  therefore, 
by  classing  the  greater  injuries, 
•stablished  the  criteria  of  this 
distinction,  and  adhered  to  it 
olosely  in  its  practice.  This 
reason^  however,  ceases,  when 
the  words,  by  being  written, 
^n  no  longer  be  considered  as 


the  results  of  transitory  pas» 
sion  or  yenial  levity,  but 
therein  gain  the  shape  and  ef- 
ficacy of  a  mischievous  malign 
nity.  The  act  of  writing  is, 
in  itself,  an  act  of  delibera- 
tion, and  the  instrument  of  a 
permanent  mischief.  What  was 
before  mere  amoUium^  and 
contumely,  grows  into  a  deli- 
berate charge  and  accusation. 
The  law,  therefore,*  both  with 
respect  to  the  public  pe^ce, 
and  the  prevention  of  private 
injury,  allows  an  indictment 
and  information,  as  well  as  an 
action  on  the  case,  for  words 
written,  which  it  denies  to  the 
same  words,  when  spoken.— 
Thorletf  V.  Ijord  Keny^  '4 
Taunt.  355.  See  the  authori- 
ties likewise  collected,  Law  of 
Libeij  3  Ed.  313,  13. 
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SITTINGS  AT  WESTMINSTER,  AFTER  TRINITY 
TERM,  57  GEORGE  III. 


A 


June  ?8. 

Fermor  V.  Phillips,  Esq. 

CTION  against  the  Sheriff  of  Oxfordshire,  .i^^'^"*;^ 
for  an  escape  and  false  return.  The  count  the  sheriff;  lo 
for  the  false  return  stated,  '^  that  the  sheriff,  to  H^iHSirhim 
wit,  on,  &c.  at,  &c.  arrested  one  John  Paxton  ;  and  Jj]^  ^'JSaT 
falsely  returned  to  the  court  of  our  lord  the  King  ^^^^^'jjjj'^ 
of  the  Bench,  that  the  said  John  Paxton,  to  wit,  cued  At m«<r,*' 
on,  &c.  at,  &c.  rescued  himself  out  of  the  custody  Si^tVio:  m 
of  the  said  sheriff,  and  was  not  afterwards  found  Ifntesca^"**' 
in  the  said  slierifTs  bailiwick."     Plea,  not  guilty.      JSuleuc^of 

the  officer,  this 
.         .,»,  «**iv*       i^rsp't     will  not  jusiiff 

Paxton,  being  indebted  to  the  plaintiff  in  725/.  the  return  of  • 
was  arrested  by  a  bailiff  of  the  defendant's,  and 
conducted  to  his  own  house.  The  officer  had  pre- 
viously received  a  caution  that  Paxton  was  not 
easily  to  be  arrested.  He  there  proposed  to  give 
bail,  and  sent  a  friend  to  procure  two  house- 
keepers. The  officer  waited  some  hours  in  the 
house^  when  Paxton  requested  to  go  into  his  farm- 
yard. The  officer  went  with  him  ;  but  as  soon  as 
he  got  into  the  fields,  he  ran  away  and  escaped. 
The  sheriff's  return  was  in  the  following  terms : 
''  Oxfordshire,  to  wit.— I,  John  Phillips,  Esq. 
sheriff  of  the  said  county,  humbly  certify  and  re- 
turn, that  by  virtue  of  his  Majesty's  writ  to  me 

Vol.  I.  a  N 
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directed^  which  is  hereunto  annexed.  I  did  on  the 
llthday  of  November^  in  the  57th  year  of  his 
Majesty's  reign,  arrest,  and  take  the  body  of  John 
Paxtoriy  in  the  said  writ  named;  whose  body  I 
safely  kept,  until  afterwards,  to  wit,  on  the  same 
day  and  year  aforesaid,  in  the  parish  of  Banbury ^ 
in  the  said  county,  with  force  and  arms^  the  said 
John  Pax/on  rescued  himself  out  of  my  custody; 
and  that  afterwards,  and  before  the  return  of  the 
said  writ,  the  said  John  Paxton  was  not  found  in 
my  bailiwick." 

Best,  Serjeant,  and  Peak,  for  the  defendant^ 
contended,  that  the  sheriff's  return  was  a  suffi- 
cient answer.  There  was  an  arrest  in  obedience  to 
the  writ^  and  the  facts  proved  in  the  case  justi- 
fied the  sheriff  in  returning  a  rescue.  The  sheriff 
could  not  carry  Paxton  to  the  county  gaol  until 
twenty-four  hours  after  the  arrest  He  had  not 
authority,  as  in  a  case  of  execution^  to  take  the 
posse  comitatus.  In  Corny n*s  Digest,  title  Res- 
cous,  it  was  laid  down  '^  that  if  a  rescous  be  made 
on  mesne  process,  the  sheriff  may  return  that  the 
defendant  was  arrested^  et  seipsum  rescnssit,  et 
non  est  inventus,  &c." 

GiBBs,  C.  J.  There  is  a  difference  between  a 
rescue  by  force,  and  an  escape  by  negligence : 
Comyn  must  allude  to  the  former.  I  admit  that 
there  may  be  a  return  as  stated;  and  if^  after  the 
arrest,  the  debtor  rescue  himself  vi  et  armis,  the 
sheriff  iS  not  answerable.  If  Paxton  had  forcibly 
overpowered  the  officer  and  escaped,  that  would 
have  excused  the  sheriff.     But  it  is  a  questiim 
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which  I  shall  leave  to  the  Jury,  whether  the  offi-  1817. 

cer  conducted  himself  properly  in  letting  this  man  '''^^^^^^^ 

go  about  his  farm-yard.     I  think  he  did  not^  after  *^^^ 
the  caution  he  had  received. 


Verdict  for  plaintiff^  bOl. 

Vaugkan,  and  Onsltno,  Serjeants^  and  Smedley, 
for  plaintiff. 

Best,  Serjeant^  and  Peak  for  defendant. 


PHILLIMf 


A  similar  point  came  before 
the  court  of  King's  Bench,  in 
Michaelmas  Term,  1817.  The 
sheriff  returned  that  the  de- 
fendant had  been  arrested,  but 
rescued  himself  with  force  and 
arms,  to  wit,  on  a  certain  day 
and  place,  &c.  An  attach- 
ment was  obtained  against  the 
sheriff;  and  a  motion  was 
made  to  set  it  aside,  on  the 
ground  that  the  proceeding  was 
irregular,  and  tliat  setpsum 
rcscussit  was  a  sufficient  re- 
turn. The  authority  in  Co- 
myn's  Digest,  title  Rescous^  d. 
4.  was  relied  upon;  and  the 
above  case  of  Fermor  y.  Phil* 
lips  was  cited.  The  court  was 
of  opinion,  that  the  return  of 
scipsum  rescussit  was  suffi- 
cient ;  but  they  held  the  return 
to  be  defective  on  another 
ground,  inasmuch  as  it  did  not 
allege    that    the    arrest    was 

8N 


made  in  the  sheriff's  bailiwick, 
though  it  averred  the  rescue 
to  hare  been  there.  KingT. 
the  Sheriff  of  Middlesex^  M.T. 
1817. 

But  a  rescue  is  not  a  good 
return  upon  vl  Jieri  facias^  or  a 
ctqnas  ad  satisfaciendum;  be- 
cause, in  cases  of  final  judg- 
ment, the  sheriff  may  take  the 
posse  comitaius.  Show.  180. 
But  if  a  return  of  rescue  do 
not  shew  where  the  defendant 
was  arrested,  it  is  insufficient ; 
for,  perhaps,  it  was  out  of  the 
county.  Moor,  422.  Bac.  Ab. 
Vol.  vi,  94. .  As,  where  a  lati' 
tat  was  awarded  against  J.  S., 
the  sheriff  returned  a  rescue  on 
such  a  day.  but  did  not  men- 
tion any  place  where  the  rescons 
was  made  :  the  court  adjudged 
it  a  void  return,  bl^cause  it  did 
not  appear  either  that  the  ar- 
rest or  rescue  was  within  tlyi 
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^^V^     it  had  appeared  to  hare  been  t  T.  R.  156. 

Fkrmor      done  in  the  county,  it  should  The  sheriff's  return  of  rescue 

V.          be  intendedto  have  been  within  is  not   traversable.      Barnes, 

Phillips,     the  sheriff's  bailiwioi^     fVoU  429 ;  and  if  the  plaintiff  sng. 

^^*        freHon*s  case^  YeW.  51.     A  gest  any  fraud  or  falsehood,  he 

return  made  by  the  sheriff  that  is  driven  to  his  action  for  a 

the  person  arrested  was  res-  false  return*     It  is  therefore 

cued  out  of  the  custody  of  the  necessary,  that  the  return  of 

bailiff,  has  been  held  to   be  a  rescue   should  be    certaiiu 

bad:  the  return  must  be,  that  Yelv.  51. 
he  was  rescued  out  of  his  cus* 
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Sharp  v.  Scoging. 

THIS  was  an  action  for  an  assault^  to  which     whenawi^ 
the  defendant  pleaded  a  justification.    A  wit-  ter  Uatucked 
ness,  of  the  name  of  Chilcott,  was  called  by  the  jSstice"th^ 
plaintiff  to  prove  the  assault;  and  the  defendant's  JC^wKcon. 
counsel  called  witnesses,   who    swore   that    they  finest© w« 

*    ffcncnu  con* 

would  not  believe  Chilcott  on  his  oath.  3act.  and 

shooid  not 
point  at  spe- 

Vaughan,  seijeant,  for  the  plaintiff,  asked  one  ^^  c>»wi«- 
of  the  witnesses  if  he  had  ever  heard  Chilcott  tried 
for  perjury. 

Best,  Serjeant^  contra.  You  may  ask  the  wit- 
ness his  reasons  for  disbelieving  Chilcott,  but  no 
farther. 

GiBBs,  C.  J.  When  you  endeavour  to  destroy 
the  credit  of  a  witness,  you  are  permitted  to  call 
other  witnesses  who  know  him^  and  to  ask  them 
this  general  question— would  you  believe  such  a 
roan  upon  his  oath  ?  You  cannot  ask  them  as  to 
particular  acts  of  criminality,  or  parts  of  conduct, 
because  the  question  is  as  to  general  credit.  Par- 
ticular charges  a  witness  might  explain  or  repels 
if  he  had  the  opportunity ;  but  general  character 
is  the  result  of  general  conduct ;  and  every  wit* 
ness  who  presents  himself  in  a  court  of  justice  un« 
dertakes  for  that.  I  am^  therefore,  of  opinion,  that 
you  cannot  ask  whether  this  man  has  been  tried 
for  perjury.    But  as  no  man  is  to  be  permitted  to 
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^"^''^^^     grounds  to  state  why  he  thinks  him  unworthy  of 
"^^       credit^  you  may  ask  him  his  means  of  knowledge, 
ScoGiNo.     and  his  reasons  of  disbelief.     You  may  contradict 
him  if  you  can ;  you  may  attack  his  general  cha- 
racter if  you  are  able,  and  fortify  the  credit  of 
your  own  witness  by  fresh  evidence. 

VaughaUj  «erjeant,  and  E.  Lawes,  for  plaintiff. 

Best,  Serjeant,  and  Piatt,  for  defendant. 


Boll.  N.  P.  296.  Rock'  on  being  questioned  (for  the 
wood's  case,  4  St.  Trials,  693.  purpose  of  discrediting  bim) 
Mttwson  T.  Harinnckj  4  Esp.  whether  he  had  been  guilty  of 
N*  P.  102.  PhiUip'i  Law  of  felony,  deny  the  charge,  the 
Sridence,  3  Ed.  220.  So,  like-  party  against  whom  the  wit- 
wise,  in  the  late  trials  of  High  ness  has  been  called  will  not 
Treason,  in  the  Court  of  R.  B.  be  allowed  to  offer  eYidence  to 
at  bar,  it  was  decided  by  the  proTe  the  charge.  Rex  y.  Wat* 
whole  court,  that  if  a  witness,  $on^  T.  T.  1817. 
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Evelyn  and  Wife  v.  Raddish  and  Others. 


T 


HIS  was  an  action  of  covenant  for  not  re-     Wbm  freer 
building  some   houses  in   Rathbone   Place,  are  upon  u^H, 
In  1765,  Glanville  had  demised  to  a  person  of  the  ".""erauS^"' 
name  of  Huddle  the  houses  in  question.     There  ",*„*jYoV][:fe*^ 
were  covenants  in  the  lease^  by  which  the  lessee  remainder  in 
bound  himself,  his  executors,  administrators,  and  reversion  in 
assigns,  to  repatr  the  houses  within  the  two  first  irab?each'of 
years:    he   covenanted  further,    within    the    first  ^?^^.^^*^\.^ 
fifty  years,  to  take  down  the  houses  "  as  occasion  JJ}?^/°?"fj^f 
might  require/'    and  in  place  of  them    to  erect  action,  he  can 
and  build  four  other  houses  of  the  same  scale  and  such  damages 
rank  of  building.     The  defendants  pleaded  that,  mentunv^' 
after  the  assignment  to  them,  and  the  expiration  of  JonVtThi's'iiZ 
fifty  years,    occasion  did  not  require    that    they  Mtate,andnot 
should  rebuild,  &c.  and  that  the  houses  were  in  which  may  bt 

.  .  sustained  by 

good  repair.  the  rever- 


sioner. 


The  plaintiffs  wife  was  tenant  for  life  of  the 
premises,  and  the  defendants  became  possessed  of 
the  lease  by  several  mesne  assignments.  On  the 
part  of  the  plaintiffs  it  was  contended:— 1.  That 
they  had  a  rigiit  to  have  these  houses  rebuilt 
under  the  covenant;  that  repairing  them  was 
not  a  compliance  with  the  contract.  They  had  a 
right  to  expect,  after  ififty  years,  the  re -edification 
of  houses  as  good  and  substantial  as  they  had  ori- 
ginally been.  The  houses  had  already  lasted  fifty 
years.  The  defendants  could  not  set  up  a  substi- 
tution ;  viz.  that  they  had  repaired  the  houses^  and 
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^'^^^^'^^     been  actually  rebuilt.     A  covenant  to  fepair  might 
^  W[FE*°    extend  to  a  covenant  to  rebuild,  and  the  terms  ''as 
V.         occasion    might  require"  applied  to  the  time  of 
aJd  oSws,    rebuilding,  and  did  not  relax  the  obligation  of  the 
covenant  to  rebuild  at  all  events.     2.  They  con- 
tended, that   the  plaintiff^s  wife,  tenant  for   life, 
"was  entitled  to  recover  general  damages  on  this 
covenant;   that  is  to  say,  the   whole  amount  of 
the  damages  sustained  by  the  breach  ;  and  was  not 
to  be  restricted  to  a  compensation  measured  by  the 
extent  of  her  particular  estate.      That  tliis  was 
an  entire  covenant ;  and  that  the  defendants  were 
not  to  be  answerable  in  several  actions  brought 
by  those  in  remainder  or  reversion ;  but  that  the 
-whole  damages  were  due  to  the  tenant  for  life, 
whose  estate  was  now  in  actual  enjoyment. 

JSest,  Serjeant,  contra.  The  plaintiff  can  only 
recover  such  an  extent  of  damages  as  may  be  sus- 
tained by  her  in  reference  to  her  particular  estate. 
The  reversioner,  supposing  there  be  a  breach  of 
covenant,  is  entitled .  to  his  action  at  the  present 
time.  His  reversion  may  be  deteriorated : — can 
the  plaintiff  recover  damages  for  any  injury  done 
to  the  reversioner's  interest  in  the  fee  ? 

GiBBs,  C.  J.  The  first  question  will  be,  is  the 
covenant  to  rebuild,  restricted  by  the  words  ''  as 
occasion  might  require,"  to  be  construed  as  if  the 
words  had  been  *^Mf  ocrasion  required?"  "The 
plaintiffs  contend,  that  the  houses  must  be  rebuilt 
at  any  rate.  The  defendants  say,  they  are  not 
bound  to  pull  down  the  houses^  unless^  acting  as 
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provident  persons  would  act  with  regard  to  Ihefr  1817. 
own  property,  occasion,  in  other  words,  general 
prudence  and  expediency,  should  require  it.  With 
regard  to  the  second  point,  I  am  of  opinion  that 
the  tenant  for  life  can  only  recover  such  an  amount  aJj^ofk"" 
of  damages  as  is  commensurate  with  the  injury 
done  to  the  life  estate.  The  tenant  in  tail,  or  in 
fee,  may  have  an  action  on  this  covenant,  and  re- 
cover for  the  injury  done  to  his  reversionary  in- 
terest. This  is  my  impression ;  but  the  point  is 
new,  and  I  will  reserve  it. 


The  Jury  found  a  verdict  for  the  plainliflfs^ 

Zens,  and  Pell,  Serjeants,  and  Chittif,  for  plain- 
tids. 

Best,   Vaughan,  and  Copley,  Serjeants,  for  de- 
fendants. 


A  reyersioner,  as  well  as  the 
party  in  pessession,  may  bring 
an  action  for  an  injury  done 
to  the  value  of  the  inheritance. 
Thus,  in  an  action  for  erecting 
a  wall,  whereby  the  plaint'tTs 
lights  were  obstructed,  the  de- 
claration contained  two  counts. 
In  the  second,  the  plaintiff 
counted  as  the  reversioner; 
and  after  verdict,  it  was  moved 
in  arrest  of  judgment,  that 
the  action  did  not  lie  by  the 
reversioner,  being  only  an  in- 
jury to  the  person  in  posses- 


sion ;  to  which  it  was  answer- 
ed, that  it  was  a  damage  done 
to  the  inheritance ;  and  if  the 
reversioner  wanted  to  sell  the 
reversion,  this  obstruction 
would  certainly  lessen  the  va- 
lue of  it.  Tne  court  were  of 
opinion,  that  an  action  might 
>be  brought  by  one  in  respect 
6f  his  posseiision,  and  by  the 
other  in  respect  of  his  inhe- 
ritance, for  the  injury  done  to 
the  value  of  it.  Jesser  v.  Gifi 
/brd,  4  B^r.  2141.  So,  in 
Biddlciford  v.  Onshw^  3  Lev. 
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V^*v^^  sor  and  lessee  should  sue  in  re- 

EvELYN  spect  of  trees   injured    by    a 

and  Wife  stranger ;    each   claiming    his 

-.    ^*  distinct  compensation  accord- 

and  Others.  ;°«  *°  *^*  measure  of  the  in- 
jury done  to  his  particular  in- 
terest ;  the  lessor  for  the  body 
of  the  tree,  and  the  lessee  for 
the  shade  and  fruit.  So  may 
a  copyholder,  and  the  lord, 
3  Le?.  131.  So,  if  a  stranger 
subvert  land  leased  at  will,  the 
lessee  may  bring  trespass  against 
him,  and  have  damages  for  the 
profits;  and  the  lessor  may 
have  another  action  of  tres- 
pass, and  recover  damages  for 
the  destruction  of  the  land, 
3  Roll.  Abr.  551.  But  as  the 
injury  consists  of  two  parts, 
an  injury  to  a  temporary  right 
in  the  lessee,  and  to  the  perma- 
nent freehold  of  the  lessor,  the 
damages  must  be  assessed  with 
reference  to  the  extent  of  their 
several  interests :  the  lessee 
cannot  claim  what  is  due  to 
the  lessor,  nor  the  lessor  for 
the  temporary  interruption  of 


the  enjoyment  of  the  lessee. 
For  where  different  persons 
have  distinct  rights  in  any  sub- 
ject matter,  the  compensation 
muat  be  to  each  in  proportion  to 
the  injury  he  has  received.  One 
of  them  cannot  demand  that 
part  of  the  compensation  which 
belongs  to  the  other ;  nor  can 
the  satisfaction  made  to  one  be 
a  bar  to  an  action  brought  by 
the  other,  3  Lev.  200.  But 
see  Attersol  v.  Sievens.  J.  T* 
demised  land  to  the  plaintiff, 
at  an  annual  rent,  for  twenty- 
one  years,  with  liberty  to  dig 
half  an  acre  of  brick  earth  an- 
nually :  the  lessee  covenanted 
that  he  would  not  dig  more  ; 
or,  if  he  did,  that  he  would  pay 
an  increased  rent  of  375/.  per 
half  acre,  being  after  the  same 
rate  that  the  whole  brick  earth 
was  sold  for.  A  stranger  dug 
and  took  away  brick  earth ; 
the  lessee  recovered  against 
him  the  full  value  of  it.  It  was 
held  that  he  was  entitled  to  re- 
tain the  whole  damages,  1 
Taunt.  183. 
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Broadwater  v.  Blot. 

THIS  was  an  action  on  the  case  acrainst  the  de-     a  person 
fendant  to   recover  damages   for  his    neg-  howe«to  agist, 
ligence   in  losing  a  horse  of  the  plaintiff.     The  an'nukeeper* 
defendant   was   a  farmer,  and   had   received   the  iife^j^heis 
plaintiffs  horse  to  agist  at  a  stated  price.     It  ap-  JJIJ^^f^jJ^  ^^ 
pear«d  that  the  horse  had  strayed  out  of  the  de-  negligence, 
fendant's   field,  and  was  lost.    At  the  time  that 
the  horse  was  missed,  several  of  the  defendant's 
horses  had  likewise  strayed,  aud  had  been  pounded. 
The  latter  were  recovered,  but  the  plaintiffs  horse 
was  finally  lost.     The  defendant  had  used   con- 
siderable diligence  to  advertise  it ;  and  had  offered 
to  contribute  a  moiety  of  the  plaintiff's  expences 
in  printing  and  posting  hand-bills   to  obtain    in- 
telligence of  the  horse.     The  plaintiff  gave  some 
evidence  of  the  bad  condition   of  the  fences  on 
the   defendant's  farm ;    and  likewise  of   general 
negligence    in    leaving    open    the   gates    of    his 
fields,  &c.     It  did  not  appear,  however,  that  the 
loss  of  the  horse   was  occasioned  by  the  defect 
of  the  fences,  or  that  he  had  strayed  through  the 
gates  at  the  time  that  the  witnesses  spoke  to  theic 
being  open. 

Best,  Serjeant,  for  the  defendant,  contended, 
that,  in  order  to  make  out  a  case  to  entitle  the 
plaintiff  to  recover  the  value  of  his  horse  in  this 
action,  he  must  shew  direct  and  positive  negli- 


Broad* 

WATER 
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son  of  which  the  horse  strayed^  or  that  the  de« 

fendant  permitted  the  gates  to  be  open  for  an 

V.         unreasonable  length  of  time  in   the  field  where 

Blot.  ^^^  horse  depastured.  A  farmer,  who  took  in 
horses  to  agist,  was  not  like  an  innkeeper,  or  a 
carrier.  It  is  true,  he  received  a  reward ;  but  he 
did  not  warrant  the  safety  of  the  horses.  It  was 
necessary  to  prove  circumstances  of  negligence, 
either  in  the  particular  act  itself  by  which  the 
horse  escaped,  or  to  give  evidence  of  gross  negli- 
gence generally.  Supposing  the  gate  of  the  field 
had  been  set  open  wantonly,  and  that  the  horse 
had  then  escaped, — would  the  defendant  have  been 
liable? 

GiBBs,  C.  J. — All  the  defendant  is  obliged  to 
observe  is  reasonable  care.  He  does  not  insure  ; 
and  is  not  answerable  for  the  wantonness  or  mischief 
of  others.  If  the  horse  had  been  taken  from  his 
premises,  or  had  been  lost  by  accidents  which 
he  could  not  guard  against,  he  would  not  be  re- 
sponsible. I  admit  that  particular  negligence  must 
be  proved,  by  occasion  of  which  the  horse  was 
lost,  or  gross  general  negligence,  to  which  the 
loss  may  be  ascribed,  in  ignorance  of  the  spe- 
cial circumstance  which  occasioned  it.  If  there 
were  a  want  of  due  care  and  diligence  generally,  the 
defendant  will  be  liable.  The  question  is,  were  the 
defendant's  fences  in  an  improper  state  at  the  time 
the  horse  was  taken  in  to  agist  ?  Did  he  apply  such 
a  degree  of  care  and  diligence  to  the  custody 
of  the  horse  as  the  plaintiff,  who  entrusted  .the 
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horse  to  him^  had  a  right  to  expect  ?  I  shall  leave       igi7. 

it  to  the  Jury.  ^^^*v^^ 

Broao- 

WATfiK 

Verdict  for  plaintiff^  the  value  of  the  horse.         v. 

Blot. 

Vaugkan,  seijeant^  and  W.  Reader,  for  plaintiff. 
Best^  Serjeant^  and  Wilde,  for  defendant. 
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Jaiy  to. 


SITTINGS  IN  LONDON,  1817. 


Free  and  Others  v.  Hawkins. 


1. Inanition  A  CTION  by  indorsce  a^inst  the  payee  of  a 
payeeofapro-  jLjL  promissory  notc,  of  which  Sir  Robert  Sa- 
who  ^viki.  lisbury  was  the  maker^  and  the  defendant  became 
idoJL?*'hdd  the  payee  and  indorser,  as  surety  for  Sir  JR.  S.  to 
?o^£!.TwL  the  plaintifis. 

an  admission 

of  the  hand-  » 

writing  of  the  The  Only  evidence  of  the  making  of  the  note  by 

"iiSe  payee  Sir  R.  S.  was  by  proving  the  indorsement  of  the 

L^Sie^ofih^  note  by  the  defendant,  which  was  objected  to  by 

tiit^notT^^i^  icws,  Serjeant.     But, 

thongh  there 

deration  be-         GiBBs,  C.  J.  ruIcd,  from  the  analogy  of  a  bill 
Se^a^er.*"*^  of  exchange,  where  the  acceptance  is  an  admis- 
sion of  the  hand-writing  of  the  drawer,  that  the 
indorsement  by  the  payee  is  an  admission  of  the 
hand-writing  of  the  maker. 

The  note  was  not  paid  when  due  by  Sir  R.  S, 
and  no  notice  had  been  given  to  the  defendant; 
but  evidence  was  called  to  prove  that  the  defend- 
ant was  merely  a  surety,  and  that,  as  between  him 
and  Sir  JR.  S.  there  was  no  consideration.  Evi- 
dence was  likewise  tendered  to  prove,  that  it  was 
agreed  between  all  the  parties,  that  the  note  should 
not  be  put  in  suit  till  certain  estates  of  Sir  R.  S. 
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were  sold ;  and  it  was  insisted  by  Best,  serjeant,       1817. 
on  the  authority  of  De  Berdt  v.  Atkinson,  2  H.        y^^^ 
Black.   336.    and    Sisson  v.    Tomlinson,    1    Selw.    and  Others 
N.  P.  357,  n.  that  where  there  is  no  considera-    „    *• 
tion,   as  between  the  maker  and  the  payee,    no 
notice   of  non-payment  by   the   maker  is  neces- 
sary in  order  to  charge  the  payee  ;  in  the  same 
way  as  no  notice  is  necessary  to  be  given  to  the 
drawer  of  a  bill  of  exchange  who  has  no  effects 
in  the  hands  of  the  acceptor.     But, 

GiBBs,  C.  J.  adverting  to  the  cases  of  Smith  y. 
Becket,  13  East.  187.  and  Brown  v.  Masses/,  15 
East.  216.  ruled,  that  the  analogy  contended  for 
did  not  exist;  and  that  the  payee  and  indorser 
was  under  the  circumstances  entitled  to  notice; 
and  he  rejected  the  evidence  offered,  that  there 
was  an  understanding  that  the  note  should  not  be 
put  in  suit,  in  order  to  excuse  the  want  of  notice ; 
observing,  that  as  such  an  understanding  could 
not  have  been  given  in  evidence  to  prevent  the 
plaintiff  from  suing  on  the  note,  so  it  ought  not 
to  be  received  to  excuse  the  want  of  notice. 

Best,  Serjeant,  and  P.  Pollock,  for  plaintiff. 

Lens,  Serjeant,  for  defendant. 
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LOTELOGK   V.   ChEVELEY. 


The  defend-  T^/TONEY  had  and  received.  The  action  was 
make,  at  the  JLJJL  brought  to  rccover  a  sum  of  money  due 
cause, any       upon  a  balance  of  account;  and  the    defendant. 


S  Ae^purtkii"  who  was  an  attorney^  had  given 
ttuSe^fe'r^  for  busincss  done  by  him  for  tl 


a  notice  of  set  oflf 
the  plaintiff.  The 
^p^intiff,'  plaintiff^  on  receiving  the  notice^  took  out  a  sum- 
night  have  mons  for  particulars;  and  Mr.  Justice  Park  had 
made  an  order  on  the  18th  of  June,  that  the  de- 
fendant should  deliver  his  particulars  forthwith. 
The  particulars,  however,  were  not  delivered  till 
ten  days  subsequent  to  the  order;  after  the  plain- 
tiff had  subpoenaed  his  witnesses,  and  the  cause 
stood  in  the  paper  for  trial. 

Best,  Serjeant,  and  Holt,  for  the  plaintiff,  ob- 
jected,  that  this  was  not  a  compliance  with  the 
Judge's  order  to  deliver  the  particulars  forthwith. 
An  attorney's  bill  should  be  delivered  in  time  to 
have  it  taxed.  They  cited  Martin  v.  Winter, 
Douglas,  199,  in  notis,  that  an  attorney's  bill 
should  be  delivered  in  time  for  the  plaintiff  to  get. 
a  taxation. 

Copley,  Serjeant,  contra.  The  plaintiff  should 
have  returned  the  particular  if  they  were  not  de- 
livered in  compliance  with  the  order.  By  keeping 
them,  he  waves  the  objection. 

GiBBs,  C.  J.     The  demanding  and  granting  of 
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b&s 


Lovelock 


particulars  is  almost  a  new  system  within  the  re-  1817. 
collection  of  many  of  us.  They  undoubtedly  fa- 
cilitate the  trial  of  a  cause  ;  but  they  must  not  be 
permitted  to  obstruct  the  justice  of  it.  The  party  Cheyelkt. 
who  objects  to  the  particulars^  as  insufficient^  must 
make  his  complaint  at  the  proper  time.  He  can- 
not wait  till  the  trial  of  the  cause,  and  then  raise 
an  objection  which,  if  earlier  made,  mi^ht  have 
been  disposed  of.  In  this  case,  if  the  plaintiff  had 
not  time  to  tax  the  bill,  he  might  have  applied  to 
the  court ;  but  by  keeping  the  particulars  he  hat 
waved  his  objection. 

Best,  Serjeant^  and  Holt,  for  plaintiff. 

Capl^,  Serjeant^  and  Comyn,  for  defendant. 


Vox.  I. 


to 


554  CASES  AT  NISI  rtlltJS,  C.  P. 

1817. 


BLANk  V.  SoLLV  and  Others. 
t  V'^Z^J^^  fTlHlS  Wa8  art  action  to  t^toyref  ttie  ^itt   bf 

is  freighted  in        ■        ^.^.     ».        .       .         ^  u 

contrmven         JL    848/.  dtfc  fot  the  freight  of  titttbet. 

tion  of  the  ° 

KftYigation 

Sr^ott'cS*'  in  Augtist,  1816,  iSibstm  and  Co.  of  S>aritssit, 
•^P^^^^^^^hipp^dthetimbet^t  thftt  port,  arid  ctftisi^ed  ft 
then' he  is  not  to  thfe  dfefctidfttntfi  in  LoHdoH.    The  trtll  (rf  kdififr 

answerable  in  •      .i  i    .  •         .     »  .^   *.        « 

an  action  for  was  m  the  usual  tcrms ;  that  is  t6  say,  ^tlte  At- 
the  freight  fendants,  or  their  assigns,  paying  freight."  On 
the  arrival  of  tlhte  Vessel  thfe  'defetrdi^tits  ^Yitered 
her  at  the  custom-house,  delivered  a  manifest  of 
her  catgo,  aYid  b^gah  to  tifildftd  trelr.  Whilfilt  she 
was  unloading  she  was  seized  for  a  violation  of 
the  navigation  laws,  and  upon  the  ground  that  she 
was  not,  in  fact,  a  Prussian  vessel.  She  was,  how- 
ever, released  on  condition  that  the  cargo  should 
be  warehoused  three  months,  and  then  exported. 
Security  was  given  for  a  compliance  with  these 
terms,  and  the  defendants  afterwards  received  the 
timber,  and  subsequently  exported  it. 

Lens  and  Bosanquet,  Serjeants,  contended,  that 
as  the  timber  was  brought  into  this  country  in  vio- 
lation of  the  navigation  laws,  freight  could  not  be 
recovered.  The  goods  were  illegally  conveyed  ; 
and,  therefore,  neither  party  could  resort  to  a  court 
of  justice  to  eqforce  the  agreement. 

Vaughariy  serjeant,  contra.  The  ship  being 
seized  for  a  violation  of  the  Navigation  Act^  the 


Blajtk 

V. 
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defendants  are  immediately  apprised  of  the  breach       1817. 
of  law  which  had  been  committed.     They  ne^- 
tiate^   however^  with  the  costom-house,  and  ob- 
tain a  release  of  the  cargo,  which  they  receive  and       Solly 
export.     It  is  too  late,  therefore,  to  object  when  ^^^  Othen. 
they  have  had  the  profits  of  the  cargo. 

GiBBs,  C.  J.  The  ship  was  the  property  of 
the  plaintiff,  and  was  navigated  in  contravention 
to  a  known  system  of  municipal  law.  If  this 
transaction  had  not  been  absolutely  illegal.  I  should 
have  thought  that  the  defendants,  by  receiving 
the  goods,  had  waved  all  objection  to  the  contract, 
and  that  the  plaintiff  might  have  recovered  on  a 
quantum  meruit.  But  I  feel  myself  called  upon 
to  direct  a  verdict  for  the  defendants,  subject  to 
the  opinion  of  the  court. 

Vaughan,  serjeant,  and  Comyn,  for  plaintiff. 

Lens  and  Bosanquet,  Serjeants,  for  defendants « 
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Gibson  v.  Bray  and  Another. 


Ck)od8  5cntto  f  ■  iHlS  was  an  Action  of  Trover.  The  de- 
M/rond'rrtSr^  A  fendants  were  the  assignees  of  one  Mark- 
IcriatiTof  ^«^*>  a  bankrupt;  and  the  goods,  for  which  the 
deauT^wm  ^^^*^"  w^^  brought,  were  sent  to  Markham  on 
paw  to  his  as-  gale  and  return.  It  was  so  expressed  in  the  in- 
the  statute  of  voicc,  in  which  the  goods  were  entered  short ;  viz. 
t\  James  i.      j^  ^j^^  inner  column  of  the  account. 

The  goods  arrived  on  the  13th  of  November  at 
Sunderland  ;  Markham  was  not  then  at  home,  but 
the  goods  were  taken  in,  and  paid  for,  by  his  ser- 
vant. His  shop  was  open  on  the  I3th :  on  the 
14th,  an  execution  came  in;  and  on  the  15th  he 
committed  an  act  of  bankruptcy.  The  parcel  con- 
taining the  goods  was  not  opened  ;  but  it  remained 
in  JVIarkham's  possession  till  he  became  a  bank- 
rupt. Some  time  after,  the  plaintiflPs  traveller  de- 
manded the  goods  of  the  assignees  on  the  ground 
that  they  had  been  sent  on  sale  and  return. 

Vaughan,  serjeant,  for  the  defendants.  The 
.question  is  on  the  nature  of  the  contract.  If  the 
goods  were  a  mere  deposit,  they  would  not  pass  to 
the  assignees ;  but  if  they  were  in  the  order  and 
disposition  of  the  bankrupt,  they  came  within  the 
meaning  of  the  statute  of  James.  It  did  not  mat- 
ter how  many  days  the  goods  were  in  Markham*s 
possession.  The  invoice  was  a  sale;  it  passed  the 
property.  It  might  be  a  conditional  sale;  there 
might  be  a  liberty  to  return  the  goods.     But  the 


Gibson 

V. 


TRINITY  TERM,  57  GEORGE  III.  557 

possession  was  the  circumstance  to  which  the  sta-       1817. 

tute  looked.     By  having  other  men's  goods  in   his 

possession     the    bankrupt    augments    his    visible 

stock,  and  thereby  obtains  a  false  credit.  Bray 

and  Another 

Bestj  Serjeant,  contra,  for  the  plaintiff.  This 
case  was  of  the  last  importance  to  trade.  The 
statute  of  James  was  mcant^  to  defeat  fraud  and 
collusion,  and  not  to  take. the  bond  fide  pro[)erty 
of  one  man  to  pay  the  debts  of  another.  Here 
the  contract  was  not  a  sale.  It  was  a  very  fre- 
quent mode  of  dealing  with  tradesmen  who  wanted 
to  force  a  custom.  The  trader,  it  is  true,  hud 
a  special  property,  like  a  factor,  who  must  have 
the  possession  of  the  thing  for  which  he  negotiates  ; 
but  the  general  property  continues  in  the  vendor. 
In  this  case  there  could  be  no  false  credit  ob- 
tained ;  for  the  goods  were  not  opened,  or  ex- 
posed in  the  bankrupt's  shop.  The  bankrupt  had 
exercised  no  authority  over  them  ;  he  had  nc»t  car- 
ried out  the  figures  in  the  invoice ;  he  had  not 
decided  to  take  them  ;  he  had  done  no  act  of  own- 
ership respecting  them.  They  were  no  further  in 
his  order  and  disposition  than  the  furniture  of  an 
inn  is  in  the  order  and  disposition  of  the  guest. 
Suppose  the  goods  had  been  delivered  at  his  house 
by  mistake;  would  they  then  pass  to  his  assignees? 

GiBBS,  C.  J.  The  point  is  very  important,  and 
I  will  reserve  it  for  consideration.  We  all  know 
what  is  meant  by  the  ordinary  terms  of  sending 
goods  on  sale  and  return.  I^hey  become  the  pro- 
perty of  the  trader  so  far,  that  he  may  sell  tli'in 
either  for  money  or  credit,  and  receive  the  pro- 
ceeds ;  but  if  he  is  unable  to  sell  them,  the  vendor 
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1817.  cannot^  as  a  matter  of  course^  call  upon  him  for 
^"^^'^^^  the  value  of  the  goods,  but  he  has  a  right  to  re- 
^^°^  turn  them  in  specie.  He  is  not  a  factor,  nor  any 
Bray  thing  like  it.  The  entry  of  the  prices  short  in  iht 
and  Another  j^y^j^p  does  not  rebut  the  presumption  that  these 
goods  were  sent  upon  the  ordinary  terms  of  sale 
and  return.  If  the  goods  had  been  sent  for  exhi- 
bition, or  for  speculation,  the  plaintiff  soliciting 
the  bankrupt  to  purchase  them,  they  would  not 
have  been  liable  to  the  assignees.  If  a  man  sends 
goods  to  a  tradesman,  subject  to  his  approbation 
whether  he  will  accept  them  or  not,  the  simple 
fact  of  i)os8ession  by  the  tradesman  would  not  be 
such  a  possession  as  the  statute  of  James  coald 
work  upon.  But  goods  sent  upon  sale  and  return, 
in  the  ordinary  meaning  of  that  contract,  are 
within  the  order  and  disposition  of  the  bankrupt: 
he  deals  with  them  as  his  own  stock ;  they  proems 
kim  credit ;  and  it  is  but  reasonable  that  those  wfco 
so  trust  him  should  take  their  chance  vntfa  his 
other  creditors,  it  is,  however,  a  strong  feature 
in  this  case,  which  sustains  the  claim  of  the 
pfeintiff,  that  the  parcel  so  sent  was  never  opened, 
nor  taken  to  by  any  express  act  of  acceptance 
on  the  part  of  the  bankrupt. 

His  Lordship  directed  a  verdict  for  the  plaintiff^ 
subject  to  the  opinion  of  the  Court. 

A  motion  was  afterwards  made ;  but  the  Court 
of  Common  Pli-as  was  of  opinion,  that  the  case 
was  not  within  the  statute  of  21  Jac.  1.  c.  19. 

JBest,  Serjeant,  and  Puller,  for  plaintiff. 

Vaughan,  serj.  and  Camphdl  for  defendants. 
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With  respect  to  the  case  of 
Tepated  ownership,  a  most  im- 
portant head  of  the  bankrupt 
laws,  there  is  much  difficulty 
in  classing  the  decisions.  It 
is  obTious  that  the  statute  was 
directed  against  those  coUusiTe 
frauds  which  were  often  com- 
mitted by  persons  in  meditation 
of  bankruptcy.  Before  this 
proTision  in  the  31  Jac  1.  it 
seems  to  have  been  a  common 
practice  in  traders  to  make  a 
transfer  of  their  property ;  but 
sUll  to  continue  exercising 
eifery  act  of  property  over  it 
as  before.  As  between  the 
buyer  and  the  seller,  the  con- 
sideration might  be  good,  le- 
gal, and  sufficient;  indeed, 
might  hare  nothing  fraudulent 
in  it.  The  words  of  the  act, 
indeed,  point  in  terms  to  trans- 
fers made  upon  ^^good  contU 
deraiton."  It  becomes  neces- 
sary to  advert  particularly  to 
this  part  of  the  act,  because  it 
does  not  seem  to  hare  been 
aufficiently  attended  U>  in  its 
application. — If  such  transfer 
had  been  made  fraudulently, 
and  without  an  equiralent  con- 
sideration, the  commissioners 
would  have  set  aside  the  aliena- 
tion as  a  matter  of  course,  and 
would  haTO  couToyed  the  pro- 
perty instanigr  to  the  assignees. 
The  mischief,  in  the  contempla- 
tion of  the  act,  was  of  another 
kind.  It  was  directed  against 
those  persons,  friends,  or  credi- 


torS)  of  a  trader,  apprehensife  of        j  gi7, 
bankruptcy,  who,  for  the  sake      yfVV^ 
of  assisting  him  in  trade,  and       Gibson 
being  themseWes  secure,  kept  v> 

or  too^  the  title  of  his  pre-  ,^^\ 
perty,  but  left  him  in  the  *°**  ^"^^^^^^ 
apparent  possession,  reputed 
ownership,  and  full  controul 
and  disposition  of  the  tame; 
thereby  procuring  him  a  fidse 
credit,  and  exempting  them- 
aelfes,  in  a  trading  concern, 
from  that  common  risk  which 
belonged  to  them.  The  cir- 
cumstance of  a  good  considera* 
iionj  therefore,  belongs  to  this 
kind  of  transfer  within  the 
Tiew  of  the  statute. 

It  was  necessary  to  explain 
this  leading  principle  of  the  act, 
as  most  of  the  writers  on  this 
subject  appear  to  have  regarded 
its  oi^ect  as  directed  against 
fraudulent  transfers.  The  un- 
fairness of  such  transfers  con- 
sists in  the  mischief  which  arises 
from  the  false  appearance ;  and 
likewise  from  the  adyantagc 
which  a  creditor,  so  acting,  pro- 
cures abof  e  others  who  deal  in 
the  ordinary  coarse  ef  trade. 
For  whilst  other  creditors  of  the 
trader  are  obliged  only  to  take 
their  share  of  the  general  di- 
vidend, the  creditor,  acting  un- 
der such  a  collusion,  gets  back 
all  that  part  of  his  own  stock, 
which  at  the  time  of  bank- 
ruptcy is  nnsold.  The  trans- 
action, therefor*,  is  collusiTe; 
because  it  proposes  an  unfair 
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1817.        adrantage.    It  is  misrhieroas 

^'^\^^      heoLu^e  it  exhibits  a  false  *p- 

GiBsoN       pearaoce;  bat  as  re«pects  the 

''•  creditor  at  least,  it  mo-t  not 

and  A^^th      ^  designated  by  the  harsher 

lame  of  frandalent. 

As  the  first  object  of  the  act 
is  to  protect  trade  against  false 
appearances  of  property,  and 
as  the  possession  and  apparent 
disposition  of  goods  and  chat- 
tels is  primd  faeie  eyidence  o( 
such  property ;  so  the  words 
of  the  statute  are  confined  to 
goods  and  chattels  eicln^iTely. 
Hence  the  courts  have  always 
made  a  distinction  between 
mortgages  of  real  estates,  or 
chattel  interests  in  lands,  and 
goods  and  other  personal  chat- 
tels. The  act  meditated  by 
the  statute,  as  we  haye  aboTe 
said,  was  the  collusive  holding 
of  the  stock  by  the  trader,  with 
the  consent  of  the  true  owner; 
or,  more  frequently,  the  sepa- 
ration of  the  property  of  the 
goods,  and  the  possession  of 
them,  for  the  security  of  a 
friendly  creditor.  With  re- 
ftpect  to  real  property,  there 
was  no  apprehension  of  similar 
collustTe  transfers  or  trusts,  be- 
cause there  could  not  be  the 
same  object.  In  the  first  place, 
real  property  is  not  «tock  in 
trade  for  the  matter  of  trading; 
and,  secondly,  the  possession  of 
it  is  not,  as  in  personal  chat- 
tels, such  an  evidence  of 
ownership  as  to  induce  credi- 


tors to  rely  upon  it.  For  te« 
ample,  real  estates  may  t>e 
mortgaged  ;  and  we  know  that 
the  almost  univer^l  condition 
of  •uch  mortgages  is,  that  thd 
mortgagor  shall  remain  in  pos- 
session. In  the  same  manner, 
fixtures  to  a  freehold  are  not 
within  the  art.  But  the  ne- 
cessary and  usual  implements 
of  trade,  though  connected 
with  realty  (as  for  example, 
steam  engines,  threshing  ma- 
chines. Sec.)  fall  within  it : 
because  they  are  strictly  per- 
sonal property ;  they  add  to  the 
apparent  substance  of  the 
trader ;  and  are  not  within  the 
same  presumption  as  the  fix- 
tures to  a  freehold,  which  may 
be  presumed  to  have  the  same 
condition  with  a  mortgage  on 
the  estate. 

Having  sufficiently,  as  it  is 
trusted,  unfolded  the  princi- 
ple of  the  act,  distinguished 
the  extent  of  its  application, 
and  the  reason  of  its  excep- 
tions, we  shall  subjoin  only 
such  cases  as  appear  to  depend 
upon  some  nice  circumstance, 
either  of  the  rule  or  the  ex- 
ception. 

I. — Where  Property  has  been 
left  in  the  possession^  order^ 
and  disposition^  of  the  Bank* 
rupt^  by  the  consent  of  the 
Ozcner. 

From  what  has  been  al>0Te 
said    in    explaining    the    pe- 
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culiar  objects  of  the  statute, 
it  is  scarcely  necessary  to  add, 
that  all  the  cases  under  the 
act  suppose  a  |)0>ses<)ion  of  the 
bankrupt  with  the  consent  of 
the  owner;  for  if  the  bank- 
rupt hafe  such  posseftsion  of 
the  property  of  another  with' 
out   his  consent,    it  will    not 
pass  to  the  assignees  by   the 
statute.     Through  all  the  cases 
it  will  be  observed,  that  the 
law  keeps  a  steady  view  upon 
its  first  object;  namely,  that 
of  protecting  trade  against  those 
fictitious  appearances  of  pro- 
perty which  induce  credit.  This 
principle  is  extended,  indeed, 
Tory  far,    in  order  to    guard 
against  any  collusion.     Thus, 
where  A.  purchased  hops  from 
a  merchant,  and  left  them  in 
his  warehouse  until  he  should 
re-sell  them,  paying  rent  to  the 
merchant  for  the  warehouse- 
room.    The  hops  remained  un- 
distinguished from  the  rest  of 
the  merchant's  stock,  and  he 
became  a  bankrupt.     Upon  the 
trial,  it  was  proTed  to   be  a 
custom  of  the  trade  for  bops 
to  be  left  by  the  purchaser  in 
the  merchant's  warehouse  for 
a  rent.     It  was  held,  howoTer, 
that   such   custom   not    being 
clear,    distinct,     and    precise 
enough,    to  enable  others  to 
know  that  the  hops    so    left 
were  not  the  property  of  the 
merchant  possessor,  they  be- 
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signees  upon  his  bankruptcy  ;      V^*v*^/ 

as  being  in  his  possession,  or-       Gibson 

der,  and  disposition.      Thack-        ^^' 
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thwaUe  t.  Cock^  3  Taunt.  487* 
So,  in  a  case  where  an  agree- 
meat  was  entered  into  betweeo 
a  wholesale  dealer  and  a  re- 
tail dealer,  that  the  former 
was  to  supply  the  latter  witk 
goods  upon  hoU  and  return^  to 
the  value  of  100/.;  the  ac- 
count to  be  settled  monthly, 
when  the  goods  were  again  to 
be  made  up  to  that  value. 
The  retail  dealer  became  bank- 
rupt ;  and  the  wholesale  dealer 
brought  an  action  against  the 
assignees  for  the  goods  unsold, 
amounting  to  61/.  It  was 
held,  by  Lord  Ellenboraughj 
that  the  goods  passed  to  the 
assignees,  as  they  appeared  to 
the  world  to  be  the  property 
of  the  bankrupt,  and  because 
the  reputed  ownership  was  cal- 
culated to  procure  him  a  delu- 
sive credit,  Livesay  v.  Hoody 
2  Campb.  83.  So,  in  Bryson 
V.  Wylie^  1  Bos.  and  Pull.  83, 
where  a  trader  sold  his  dyeing 
plant,  and  kept  possession  of 
it,  paying  a  rental  for  the  use 
of  it,  it  was  held  within  the 
estate. — See  likewise  7  T.  R. 
2i8,  and  Darby  v.  Smithy 
8  T.  R.  89.  And  again,  where 
a  partner,  retiring  from  busi- 
ness, leased  to  others,  who  con* 
tinued  it,  certain  stills,  yats^ 
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1817.  *B^  utensils,  proper  for  car- 
*^\^^  lying  OQ  the  bufineBs,  and 
Gibson  which  had  betn  used  by  the 
former  partners ;  the  continu- 
ing partners  became  bank- 
rupts; and  upon  a  question, 
whether  such  articles  passed 
under  the  statute  to  the  as* 
signees,  as  being  in  the  pos- 
lessioD,  order,  and  disposition, 
of  ihe  bankxnpts,  at  the  time 
of  their  bankruptcy,  the  Court 
of  K*  B.  held,  that  the  stills 
which  were  fixed  to  the  free* 
hold,  did  not  pass  to  the  as- 
siguaes  under  the  words  goodt 
mud  chaUelt  iu  the  statuto ; 
but  that  the  vats,  &c.  which 
were  not  so  fixed,  did  pass  to 
the  assignees,  as  being  left  bjr 
the  true  owner,  in  the  posses- 
sion, care,  and  disposition,  of 
the  bankrupts,  as  reputed 
owners,  Horn  t.  Bakcr^  9 
East.  2U.  But  where  the 
purchaser  of  goods,  lying  at  a 
wharf  in  the  name  of  the  sell- 
er, roceiTed  from  him,  at  the 
time  of  sale,  an  order  oo  ihe 
wharfinger  for  the  deliyery  of 
the  goods,  but  suffered  them 
to  remain  in  the  name  of  the 
seller  for  several  months  after- 
wards, during  which  time  the 
seller  disposed  of  a  part ;  but, 
upon  notice  of  the  seller's 
iosolvency,  the  purchaser  car- 
ried the  order  to  the  wharfin- 
ger, and  had  the  goods  trans- 
ferred into  his  own  name,  and 


nine  days  after  that  the  seller 
became  bankrupt:  the  Court 
of  K.  B.  held,  that  the  aa- 
signees  of  the  bankrupt  were 
not  entitled  to  the  goods,  for 
that  a  complete  change  of  tbu 
property  took  place  by  the 
transfer  made  in  the  wharfin- 
ger's books ;  and  that  it  would 
be  highly  dangerous  by  aoj 
construction  to  vary  the  time 
fixed  by  the  statute,  which 
comprehends  such  goods  oni^ 
as  the  bankrupt,  by  the  consent 
and  permission  of  the  owner^ 
has  in  his  possession,  order, 
and  disposition,  ai  tuck  time 
as  he  shall  became  bankntpi^ 
Jones  T.  DwyeTj  16  East.  21. 

The  consent  of  the  owner  is 
in  all  cases  necessary ;  the  sta- 
tute always  looking  towards 
this  as  its  main  object;  namely^ 
the  preventing  such  a  collu- 
sion between  one  trader  and 
anotlier;  as  if  one  said,  <^I 
will  trust  you  with  these  goods, 
and  you  may  trade  and  make 
profit  by  them,  but  remember 
they  are  mis^*  I  will'  not 
riw  the  risk  of  your  trade ; 
though  I  will  help  you,  on 
short  accounts,  for  our  com- 
mon benefit."  In  a  word, 
this  is  the  kind  of  collusion 
towards  which  the  statute  is  in 
all  cases  directed ;  and  if  the 
reader  will  bear  it  in  his  anind, 
it  provides  him  with  a  clue  for 
the  determination  in  all.    In 
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the  following  ct«e,  for  ex- 
ample : — Where  a  woman,  be- 
fore marriage,  with  the  coosent 
of  her  intended  husband,  con- 
Teyed  all  her  stock  in  trade, 
and  furniture,  to  trustees,  to 
enable  her  to  carry  on  her  bu- 
siness separately,  and  the  hus- 
band did  not  intermeddle  with 
them,  and  there  was  no  fraud 
imputed  to  the  transaction,  it 
was  held,  that  nich  effects, 
tiiough  fluctuating,  were  not 
assignable  under  the  statute; 
for  that  the  husband  had  not 
the  order  and  disposition  of  the 
property  with  the  coneefa  of 
the  real  owner;  that  the  trustee 
was  the  legal  owner,  and  he 
gaTe  no  such  consent  for  mich 
purpose;  and  that  the  wife's 
possession,  in  the  manner  in 
which  it  was  proved  to  have 
been  exercised  at  the  trial,  was 
no  eTidence  of  fraud ;  for  that 
she  was  to  be  considered  as 
the  agent  of  the  trustee.  Jar" 
many.  WooUoton^  3T.  R.  618. 
See  likewise  Ex  parte  Martin^ 
2  Rose's  Bankrupt  Cases,  351. 
So,  where  a  trader,  who  after- 
wards becomes  a  bankrupt, 
adversely  retains  possession  of 
goods,  so  that  the  party  en- 
titled to  them  is  obliged  to  sue 
him  in  a  court  of  justice  to 
obtain  a  re-possession,  or  to 
restrain  such  trader  from  dis- 
posing of  the  goods,  sudi  poe- 
seasion  is  not  witfaro  the  mean- 


ing of  the  statute,  because  It  k        1^17, 
clearly  not  with  the  conserd     ^^"^V*^^ 
and  permission  ef  the  owner,       Gimok 
1  Ves.  243.  ''• 

In  the  case  of  a  secret  part-  ^^  Another 
nershjp,  one  partner  being  de- 
clared a  bankrupt,  and  the  se- 
cret partner  then  coming  for- 
ward with  a  claim  upon  ihm 
joint  property,  a  yery  strong 
doubt  is  entertained  whether 
such  secret  partner  could  sus- 
tain his  claim  against  this  sta- 
tute. We  should  think,  speak- 
ing with  all  deference,  after 
the  authorities  in  this  case, 
unquestionably  not;  for  the 
two  circumstances  here  concur 
which  compose  the  particular 
act  provided  against  by  the 
statute.  In  the  first  place,  the 
stock  in  trade  is  left  in  pos* 
session  of  the  bankrupt  sole- 
ly ;  and,  secondly,  the  consent 
of  the  secret  partner  is  mani- 
fest in  the  thing.  This  opi- 
nion has,  indeed,  been  disputed, 
by  a  decision  in  the  Court  cf 
Exchequer,  Caldwell  t.  Gre^ 
goryy  1  Price,  119.  But  the 
Lord  Chancellor  has  subse- 
quently expressed  an  opinion 
contrary  to  the  aboTe  deci- 
sion, and  reserved  the  determi- 
nation of  the  same  point  for  the 
assistance  of  some  of  the  Ba- 
rons upon  the  hearing,  Es 
parte  Dystery  2  Rose,  250. 
Indeed,  we  should  apprehend 
that  there    cannot   be   nuch 
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doubt  upon  the  subject,  ifben 
it  is  considered  what  is  the  na- 
ture of  property  in  partnership 
stock ;  that  it  is  property  in  the 
whole,  and  as  respects  trade  at 
least,  it  has  no  qualification  in 
its  disposal.  But  the  fact  of 
the  bankrupt  being  the  reputed 
owner  may  of  course  be  dis- 
puted by  the  party  claiming 
the  property  against  the  as- 
signees. He  may  shew  that 
Bttch  reputation  did  not  exist, 
dr  was  founded  on  grounds 
which  the  law  would  not  ad- 
mit to  be  sufficient  as  a  pre- 
sumption of  property  in  the 
possessor. — See  Gurr  t.  RtU" 
ion,  ante,  397,  and  Muller  t. 
Mots,  I  M.  and  S.  336. 

But  still,  upon  the  principles 
above  stated,  any  casual  or 
temporary  possession,  which 
belongs  only  to  the  ordinary 
course  of  trade,  will  not  be 
within  the  reason  of  the  sta- 
tute, and  of  course  not  within 
its  proTisions.  There  may  here, 
indeed,  be  a  legal  possession, 
but  not  of  that  kind  contem- 
plated by  the  act.  Thus,  in 
the  case  of  a  delivery  of  goods 
by  sample,  or  by  any  other 
means,  symbolical  only  of  the 
contract.  If  such  a  delivery 
be  given  at  the  time  of  the  con- 
tract as  the  circumstances  and 
nature  of  the  property  will 
admit,  though  the  possession 
of  the  chattel,  in  fact,  remain 


with  the  trader,  and  he  be« 
comes  a  bankrupt,  it  will  not 
on  that  account  pass  to  his  as- 
signees. Because,  where  the 
property  cannot  be  absolutely 
delivered  at  the  time  of  the 
contract,  such  intervenient  and 
incidental  possession  is  neces- 
sary. Thus,  where  goods  are  of 
a  bulky  nature,  and  are  sold  hj 
a  trader,  a  delivery  of  the  kej^ 
of  the  warehouse  where  such 
goods  are  deposited,  is  a  suffi- 
cient delivery  to  take  them 
out  of  the  possession  of  the 
bankrupt,  and  to  exempt  them 
from  the  statute,  MarUon  t. 
Moore,  7  T.  R.  67.  Ryal  t. 
Bonles,  1  Atkins,  170.  With 
respect  to  the  property  in 
ships,  which  depends  upon  par- 
ticular statutes,  and  of  which 
an  absolute  possession  cannot 
be  made,  the  transfer  must  be 
accompanied  with  certain  le- 
gal forms:  the  proper  docu- 
ments and  muniments  must  be 
delivered,  to  enable  the  pur- 
chaser to  reduce  the  property 
into  possession  upon  the  arri- 
val of  the  ship  in  port.  With 
regard  to  this  species  of  pro- 
perty the  registry  acts  deter- 
mine all  the  necessary  forms ; 
and  they  must  be  complied 
with.  They  are  founded  upon 
rules  of  general  policy;  and, 
though  it  may  be  hard  in  some 
particular  cases  to  vacate  con- 
tracts for  the  transfer  of  pro- 
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perty  in  ships,  on  account  of 
the  non-obsenrance  of  forms; 
still,  as  this  severity  ensures  the 
observance  of  them,  it  conduces 
to  a  genera]  good,  which  more 
than  overbalances  any  particu- 
lar hardship.  The  registry 
acts  have  the  same  relation  to 
shipping  which  the  enrolment 
act  has  to  annuities.  They 
are  severe,  unyielding,  regula- 
tions, in  order  to  protect  an 
extensive  system  of  maritime 
policy.  Thus,  where  a  trader 
became  a  bankrupt,  between 
the  time  of  executing  a  bill  of 
sale  of  a  ship  at  sea  to  his 
creditor,  and  the  time  of  such 
creditor's  complying  with  the 
requisites  of  the  registry  acts, 
though  such  requisites  were 
completed  after  the  act  of 
bankruptcy,  and  before  the  ac- 
tion brought,  the  assisrnees  of 
the  bankrupt  were  deemed  en- 
titled to  recover  the  possession 
of  the  ship  in  an  action  of 
trover,  Moss  v.  Charnock^  2 
East.  399.  In  all  these  aliena- 
tions, where  the  thing  is  not 
capable  of  actual  delivery, 
and  therefore  such  delivery  is 
made,  in  part,  or  symboli- 
cally,  the  transfer  by  the  bank- 
rupt must  be  complete,  and 
there  must  be  no  laches  on 
the  part  of  the  purchaser. 
Thus,  where  the  cr^itor  per- 
mitted the  ship  to  retuni  to 
port  and  to  go  on  a  second 
voyage,    and  otherwise  neg« 


lected  to  take  possession  of 
her;  even  though  the  grand 
bill  of  sale  was  delivered  to 
him,  it  was  held  to  be  with- 
in 
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the  operation  of  the  sta-       j  a     .l 
c       JLT  .         i^/      .     *"*^  Another 
tute. — See  Matr  v.   Glennie^ 

4  M.  and  S.  240,  and  the  cases 
there  referred  to  in  argument. 
But  an  actual  possession  need 
not  be  taken  of  the  ship  whilst 
she  is  in  a  foreign  port,  Whit- 
marsh's  Bankrupt  Laws,  101. 
Where  a  chose  in  action  is  as- 
signed, all  the  cases  agree  that 
the  security,  if  any,  must  be 
delivered  over  to  the  assignee. 
And  where  a  bond  is  assigned^ 
it  must  not  only  be  delivered 
to  the  assignee ;  but  it  would 
be  neces<iary  (as  it  appears 
from  some  cases)  that  actual 
notice  ought  to  be  given  to 
the  debtor  of  the  assignment, 
1  Ves.  348,  and  1  Atk. 
171.  But  in  the  case  of  book 
debts,  as  there  is  nothing  that 
can  be  delivered,  a  simple  no- 
tice to  the  debtors  will  be  sif- 
ficient. — Id.  ibid, 

II. — Property  left  in  the  Pos- 
session of  the  Bankrupt  for 
a  particular  Purpose. 

There  is  some  nicety  under 
this  head ;  but  the  cases  may 
all  be  referred  to  the  principle 
of  the  rule,  and  the  exceptions 
above  stated.  If  the  bank- 
rupt be  in  possession  of  goods 
left  with  him  for  some  partlca- 
lar  or  limited  purpose,  such 
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s^0^\^^      •■  the  reason  of  the  statute. 

Gibson       For  his  possession  being  re- 

9.  stricted  to  suck  purpose,  he  has 

"^^''^  M  power  to  sell  or  dispose ; 
and  Another  ^^  therefore  not  to  exercise, 
wUh  the  consent  of  the  real 
owner,  such  acts  as  might  in- 
dnoe  an  opinion  of  property. 
For  example,  if  a  trader  be  a 
^kpositary  of  another  man's 
goods,  or  possess  them  by  a 
contract  of  hiring  and  letting, 
as  tiie  fomitare  in  a  hired 
lodging,  they  are  not  within 
•ihe  statute ;  because,  although 
he  has  the  use  of  such  pro- 
perty, he  has  not  the  order 
and  disposition  thereof.  Bat 
^is  special  tmst  and  li- 
BMted  right  of  disposal  may 
of  ooane  be  negatived  by  evi- 
dence to  the  contrary ;  and  a 
collusion  for  the  purpose  of 
giving  the  bankrupt  a  better 
appearance  with  his  creditors, 
may,  if  such  be  the  case,  be 
proved  to  be  the  real  design 
of  the  possession.  Likewise, 
if  there  be  a  palpable  laches 
on  the  part  of  the  owner,  this 
will  be  considered  as  a  strong 
presumption  of  the  collusion 
above-mentioned.  Every  case, 
in  short,  must  depejid  upon  it- 
self; the  leading  principle  of 
<the  act  being  always  kept  in 
view,  namely,  that  of  prevent- 
ing a  false  credit,  procured  by 
coliusi>e  tracts.  Thus,  where 
goods  were  left  in  the  posses- 


sion of  a  baaknipt  in  tmst  to 
sell  for  another,  it  is  not  a 
possession  within  the  statate. 
As  where  A.  made  a  bill  of 
sale  of  leases  and  personal 
estate  to  B.  and  C.  in  trust  to 
pay  A.'s  debts;  at  first  B. 
acted  in  the  trust ;  bat  after- 
wards C.  took  the  whole 
into  his  possession,  and  acted 
alone,  and  became  a  bankrupt. 
The  Court  held  the  posaea- 
sion  not  to  be  within  the  sta- 
tute, Copeman  v.  Gallant^  1 
Peer.  Will.  314.  So,whei#a 
merchant  bought  and  shipped 
goods  in  his  own  name  to  one 
of  the  King's  yards,  and  it  was 
delivered  to  the  ase  of  a  cajrpOB- 
ter,  who  had  contracted  to  por- 
fom  some  work  there,  and  the 
carpenter  became  a  bankrupt; 
it  was  held,  that  although  the 
bankrupt  had  the  possession  of 
the  property,  and  the  appa^ 
rent  disposition  of  it,  yet  as 
there  was  no  fraud  in  the  case, 
actual  or  constructive,  and  as 
the  real  property  was  the  wier- 
chant'Sy  the  statute  did  not 
operate  upon  it,  CoUme  t. 
Forbes^  3  T.  R.  316.— Sea 
likewise  1  Atkins,  18l»,  and 
Walker  v.  Burnett^  303. 

lU.-^Property  left  m  a  Bank- 
rupCs  Hands  as  a  Factor^ 
Banker^  Broker^  Sfc, 

All  the  cases  under  this  head 
depend  upon  one  single  .cir- 
cumstance, namely,  th^    ab- 
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se«ce  of  a  tonfuHon  of  the 
goods  of  ttie  pnndjfAl  and  tfte 
factor ;  tw,  in  other  words,  the 
possibility  of   separating   and 
distfngni^hing  the  property  of 
Iftadi.    Thus,  if  the  factor  sell 
Ms  prhicipal's  goods,  and  buy 
odi*r  goods  with  the  proceeds, 
the  principai  is  entitled  to  the 
goods.     Pf^hitcombY.  Jncab,  1 
Salk.  WO.    "So,  if  goods  con- 
signed to  a  factor  are  sold,  and 
the  factor  receires  bills    and 
notes  for  them  instead  of  mo- 
sey, and  then  becomes  bank- 
mpt,  the  principal  is  entitled 
to  such  notes.    Scoit  ▼.  Sur^ 
man^  Willes,  400.     So,  where 
bills  or  notes  are  sent    to  a 
merchant  or  banker  to  be  spe- 
cifically applied,  and  he  be- 
comes  a    bankrupt,    without 
haTing  parted  with  such  bills 
or  notes,  they  will  not  pass  to 
the  assignees.     Tooke  v.  //o/- 
Ungworth^  5  T.  R.  215 ;  and 
see  the  cases  in  Whitmarsh's 
Bkt.  Laws,  105.     But  if  bills 
are  deposited  with  a  banker, 
and  indorsed,  and  the  banker 
disposes  of  them,  and  becomes 
a  bankrupt,   they  cannot  be 
recovered.     Collins  v.  Martin^ 
1  Bos.  and  Pul.  648.     Under 
this  head  the  question  of  lien 
frequently    occurs,    which    is 
evidently  of  a  different  nature 
from   the  claim  of  property; 
being  an  obligation  upon  pro- 
perty,   and  not  the  right   of 


property  Itself.  This  is  the 
ground  of  disftinction.  The 
cases  are  numerous ;  but  the 
principle  in  all  is  intelligible. 
See  OHes  v.  Perkim^  9  East. 
12.  Ex  parte  Pease,  1  Rose, 
Bkt.  ca.  282.  Ex  parte  the 
fVakeJield  Bank,  ibid,  243.— 
See  likewise  the  same  collec- 
tion of  cases,  254  and  280; 
and  17  Vesey,  270. 

iV.— fFi^  Prepense  4$  l^ 
in  the  BankrvpVs  Hands  as 
Trustee^  Executor^  or  Admi* 
nistraior* 

Here  the  principle  is  mani- 
fest. The  possession  is  neces- 
sarily independent  of.  all  col- 
lusion. A  trader  is  not  put 
out  of  the  rights  and  duties  of 
social  intercourse,  merely  be- 
cause he  is  a  trader.  He  may 
become,  as  matter  of  course, 
the  executor  of  a  friend,  or 
the  trustee  of  a  marriage  set- 
tlement, &c. 

Thus,  where  the  wife  of  tlie 
bankrupt  administered  to  her 
father,  and  became  possessed 
as  administratrix  of  his  effects, 
to  which  she  and  her  infant 
brother  and  sisters  were  enti- 
tled, and  the  husband  conti- 
nued the  business  of  the  father 
for  their  benefit ;  Lord  Eldon^ 
notwithstanding,  held,  that  this 
was  not  such  a  possession  of 
the  goods  by  the  bankrupt,  as 
could  be  deemed  aa  order  and 


1817. 


GiBso^r 

Baat 
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Gibson 

V. 

Brat 

tnd  Another 


disposition  within  the  statute, 
to  as  to  make  them  liable  to 
his  creditors.  Finer  t.  Cadellj 
3  Esp.  N.  P.  C.  88.  See  like- 
wise,  Builer  ▼.  Richardson^ 
Amb.  74.  Bedford  ▼.  fVood^ 
koMn  4  Vesey,  40 ;  and  Winch 
T.  Keelej^,  1  T.  R.  610.  So, 
where  T.  held  shares  in  a  trad- 
ing company  in  trust  for  W. 
who,  by  his  will,  appointed  T. 
his  residuary  legatee,  T.  con- 
tinued in   possession   of  the 


shares,  and  became  a  bankrupt. 
Lord  Redesdale  held,  that  T. 
being  a  trustee,  the  shares  were 
not  left  in  his  possession  within 
the  meaning  of  the  statute,  so 
as  to  entitle  the  assignees  to 
Uke  them;  but  that  T.  was 
the  true  owner  and  proprietor 
of  the  shares,  subject  to  the 
debts  and  legacies  of  W.  Jojf 
T.  Can^bMj  1  Scho.  and  Lef. 
3^. 
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Led  and  Another  v.  Muvn. 

ASSUMPSIT.— The  plaintiffs  were  builders ;  ji^^J^^if;^^ 
and  had  purchased  property  at  a  sale^  con-  uabie  to  pay 
ducted  by  the  defendant^  as  an  auctioneer.  The  a'd^si^^pt 
plaintiffs  beings  the  highest  bidders^  the  lot  was  liSiring  theln< 
declared  to  be  their's;  and  they  signed  an  agree**  ][*5S?**Hc**u 
ment  to  complete  the  purchase^  according  to  the  *«*>«  ^^^"^*'^' 
conditions  of  sale.  They  likewise  paid  into  the  agent,  uvitM 
hands  of  the  defendant  iOOL,  as  a  deposit^  and  a  eni 


he  speciaUy 


mictp 


9BW 


security  for  their  performance  of  the  contract.  8I;^1*!*^ 
Objections  being  taken  to  the  title  deeds^  a  long 
negotiation  commenced  between  the  vendor  and 
vendee;  and  from  the  year  1813,  when  the  pro- 
perty was  first  put  up  to  auction,  until  the  year 
1817,  different  treaties  had  been  carried  on,  and 
arrangements  proposed.  Finally,  however,  the 
contract  was  rescinded;  and  the  plaintiffs  now 
brought  an  action  against  the  defendant,  to  re- 
cover the  amount  of  the  deposit  money,  together 
with  interest,  from  the  time  of  its  having  been 
paid  into  the  hands  of  the  auctioneer,'  and  the 
expences  which  the  plaintiffs  had  been  obliged  to 
incur  in  investigating  the  title  to  the  property. 
The  defendant  had  paid  the  amount  of  the  deposit 
into  Court. 

Pell,  Serjeant,  for  the  plaintiffs,  contended,  that 
they  had  not  only  a  right  to  recover  the  interest 
of  the  money,  but  the  expences  of  investigating 
the  title.     1 .  Interest  was  due  in  all  cases  where 

Vol.  I.  3  P 


LXE 

V. 
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1817.  the  sum  sought  to  be  recovered  was  liquidated^  and 
was  detained  in  the  hands  of  the  receiver  beyond 
the  period  when  it  ought  to  have  been   paid.     At 

MuNN.  least  it  was  competent  for  a  Jury  to  calculaier  in- 
terest in  the  amount  of  damages.  In  this  case  the 
defendant  had  the  use  of  the  money.  He  might 
have  employed  it  beneficially;  and  the  plaintiflfs 
had  been  deprived  of  the  fair  profits  of  it.  2.  The 
expence  of  investigating  the  title  was  incurred  as 
well  for  the  benefit  of  the  vendee  as  for  the  ven- 
dor; and  the  plaintiffs  were  entitled  to  recover 
a  moiety  of  this  expence,  if  not  the  whole. 

Lens,  Serjeant,  contra. — The  defendant  was  a 
mere  agent,  or  stakeholder,  between  the  parties. 
He  had  no  power  or  controul  over  the  money ; 
he  could  not  invest  it  in  any  public  security.  He 
could  not  trust  it  out  of  his  hands  for  the  purpose 
of  producing  interest,  but  might  be  compelled 
to  pay  it  over  at  any  moment.  An  auctioneer, 
wilfully  detaining  money,  might  be  liable  to  pay 
interest.  But,  ^t  any  rate,  it  should  be  shewn 
that  the  money  was  first  demanded.  With  re- 
spect to  the  expence  of  investigating  the  title, 
there  was  no  pretence  for  the  demand.  The 
defendant  had  never  made  himself  a  principal 
in  the  transaction,  and  was  merely  a  trustee  for 
both  parties- 

GiBB^,  C.  J. — I  cannot  think  that  an  auctioneer, 
who  does  not  mix  himself  as  a  principal  in  the 
transaction,  but  merely  receives  a  deposit,  to  hold 
upoR.the  condition,  that,  in  case  the  purchase  be 
completed,  he  shall  pay  such  deposit  to  the  vendor. 
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and  if  it  be  not  completed,  he  shall  return  it  to 
the  vendee,  is  to  be  charged  with  interest.  I 
know  of  no  case  to  this  effect;  and  I  am  sure 
the  practice  is  the  other  way.  As  to  the  ex- 
pences  of  investigating  the  title,  they  are  foreign 
to  the  case.  The  auctioneer  is  not  liable  to  pay 
them.  But  the  question  of  interest  being  new,  I 
will  reserve  it  for  the  opinion  of  the  Court. 

Verdict  for  defendant,  subject,  &c. 

Pell,  Serjeant  and ,  for  plaintiffs. 

Lens,  Serjeant,  and ,  for  defendant. 


1817. 


Lib 

o. 

MUNN. 


Iq  Michaelmas  term  the 
facts  above  stated  were  put 
into  a  special  case,  when  the 
Court,  abstnte  the  Lord  Chief 
Justice,  coincided  with  the 
opinion  which  he  had  given  at 
the  trial ;  and,  with  regard  to 
the  demand  of  interest,  they 
said,  that  the  defendant  could 
only  be  considered  as  an 
agent ;  that  auctioneers  gene- 
rally were  not  liable  for  the 


interest  of  deposits  lodged  in 
their  hands,but  that  some  pecu- 
liar circumstances  might  af- 
fix this  liability  upon  them. 
That,  in  the  present  case,  no 
demand  was  made  upon  the 
defendant  for  the  money  till 
the  action  was  brought;  and 
that,  until  such  demand  and 
refisal,  the  question  of  the 
liability  of  an  auctioneer  could 
scarcely  be  agitated. 


gP  2 


ffrtt  <:abes  at  nisi  prius,  <i  p. 


FiufRi  %nd  Another  v.  Woodhovhi^. 

la  effecting  FYIHIS  wfts  an  aetion  on  ft  Policy  of  iMurance 
wMice/ad^  JL  on  the  ship  Loukitama,  from  the  BtmUb 
^^^l^ct!  to  Lisbon,  iDclading  the  cooiinon  risks.  Tb«  ques- 
Uoyd^fLUtf,  *'^^  ^^^  whether  there  had  been  an  undue  con- 
need  not  be     cealment  at  the  time  of  the  inmraiice.    The  policy 

conmnnicatea  *^ 

to  the  under-    had  been  effected  by  the  broker,  who  went  to  the 

npoi 
it  may  oe  to 


emimpomint  Underwriters,  exhibiting  a  letter  from  the  plaintUTs, 
^econ^utiL  >^  which  they  stated — ''  Our  ship,  the  Louiaitania, 
^l?L^!lu    sailed  from  Mm^amham  to  LUhon,  on  the  Ut  of 


risk ;  for  it  is 

tobepmnmed  SepUmber,  1815.   We  have  to  request  the  favour 
knowledge,      of  your  effecting  an  insurance  on  her    account. 
Into  account"  We  are  not  alarmed  at  her  having  been  fifty-seven 
d^ys  on  her  voyage,  as  there  have  been  many  con- 
trary winds.    We  are,  &c/' 

This  letter  was  dated,  Lisbon,  the  STth  of  Oeto^ 
ber.  No  other  communication  was  made  to  the 
defendant ;  but  it  was  in  evidence  that  the  plain- 
tiffs bad  received  a  letter  from  their  agent  at  Ma- 
rmnhani,  dated  Jugust  31,  1815,  which  letter  had 
been  brought  by  another  vessel,  the  Vietorioso. 
The  latter  vessel  sailed  from  Marankam  on  the 
1st  of  September,  in  company  with  the  plaintiff^s 
•hip  the  Louisitania  ;  and  arrived  at  Lisbon  on  the 
17th  of  Octofter,  being  ten  days  before  the  plain- 
tiff^s  letter  to  their  broker  to  insure.  The  usual 
passage  from  Mdranham  to  Lisbon  is  between  60 
and  70  days.  It  appeared,  moreover,  by  Lloyd's 
Lists,  that  between  the  1st  of  September  and  tba 

t  - 


and  Aootktf 
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g7th  of  Oetaber  several  tesseb,  besidei»  the  Vio      iWT. 
iariosa,  hud  arrired  at  Lisbon  from  Matankufn. 
The  plamtifffl  vessel  was  lost  shortly  after  site  left 
Marenham.  «• 

J^esf  and  Kdug'A^m,  serjeants,  for  the  defeitdttfil^ 
contended^  that  the  piaintiflfs  had  cdfieealed  a  mil* 
terial  circumstance  which  ought  to  have  been 
commtinfcated  to  the  underwriters.  They  should 
have  mentioned  the  arrival  of  the  yictorioso,  which 
sailed  inr  fompany  with  their  shrp.  Tketf  ecmifnu- 
nication  to  the  underwriters  was  not  candid  and 
expKcft. 

Lens,  Serjeant^  and  Puller,  contra.  The  arrival 
of  the  Vkt9Ti(ys9  waa  m  lAojfd^s  List^  wbfch  nmy 
be  considered^  for  this  ptrrpose^  cqutvaleirt  tor  a 
special  communication  to  the  underwriters.  What 
was  commonly  known  at  Lloyd's  need  not  be  com- 
municated. 

Burroughs  J.  This  is  not  a  concealment  ta 
vitiate  the  policy.  The  material  facts  were  ho- 
nestly disclosed  in  the  letter ;  and  the  arrival  of 
the  other  vessels  at  Lisbon  from  Maranham  (how« 
ever  important  this  intelligence  might  be)  must  be 
presumed  within  the  knowledge  of  the  under- 
writers, from  the  circumstance  of  its  being  con- 
tained in  Lloyd's  printed  Lists.  What  is  exclu- 
sively known  to  the  assured  ought  to  be  commu- 
nicated ;  but  what  the  underwriter^  by  fair  in- 
quiry and  due  diligence,  may  learn  from  the  or- 
dinary sources  of  information  need  not  be  disclosed. 
It  is,  however,  a  question  for  the  Jury. 
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1817.  The  Jury,  which  was  a  special  Jury  of  mer- 

^^'^^^^^^     chants,  said,  that  inasmuch  as  the  arrival  of  the 

d  A^oth  r   ^^^^^^^  ^"d  of  the  other  vessels  was  noticed  in 

V.  Lloyd's  List  at  the  time  the    insurance  was   ef- 

WooBHousi.  fected,  and  as  these  Lists  were  in  the  hands  of  the 

underwriters,  they  were  of  opinion  that  there  was 

no  concealment. 

Verdict  for  plainlifis. 

Lens,  Serjeant,  and  Puller,  for  plaintiffs. 

Best  and  Vaughan,  Serjeants,  for  defendants. 


See  Durrell  ▼.  Bederley^  classed,  and  commented  upon, 
383,  ante;  in  the  note  to  as  far  as  relates  to  the  ques- 
which  the  eases  are  collected,     tion  of  concealment. 
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Arbovin  and  Another^  Assignees  of  Bayfield,  a 
Bankrupt,  v,  Hanbury  and  Another. 

w 

THIS  was  an   action  of  trover  to  recover  the     where  the 
value  of  some  Avinc  and  spirits.     The  bank-  acUerseiothc 
rupt,    Bayfield,   employed    the   defendants   as  his  wTshcs^^oaiie 
bankers;   and  they    had   been  accustonjed   to  ac-  {ra^**^^ ami 
commiidate   him    with    discounts.     On    thi»  ^d    of  aof*  ^"MporW 

nitv  obtaius  a 

JunCy    1816,   he   deposited  with   them,    m  aid  of  traoRfirof 
his  account,  a  bill  for  402/.  drawn  by  himself  upon  ['oMrVis  lia- 
onc  Arnold,     On  the  l?th,  thr  defendants,  hearing?  blluheu*^"* 
that   Arnold   was    in    ejnbanassed    circumstances,  ;^"?"*?*\».„. 

'    (wliicit  bill  he 

and  apprehendinjc  that  he    would  not  be  able  to  had  di^rount- 
X  1  u-  ,  I'll  1        •     ^'^'^  «'thona:h 

take   up    his   acceptance,    which    became  due    m  snrh  transfer 

August,  went  to  the  bankrupt,  aud  asked  him  if  he  /im  'eVot" 

would  be  in  cash  to  honour  th(j  bill  he  had  deposited  ^^tZ^l^Ji'^ 

with  them.     He  told  them   that  he  was  afraid   lie  ^i-a^^w'^-^^t 

prctcrenco  on 

should  not  be  able  to  stand,  and  had  no  prospect  of  ti.pait  of 

taking  up   the   bill.      They  then   inquired   if  he 

had  committed   an    act   of  bankruptcy  :    he   told 

them   he  had   not.      Upon    whicli   they  proposed 

that  he  should  make  a  transfVr  of  the  wine  and 

spirits,  for  which  the  action  was  brought,  to  them, 

by    way   of  collateral  security    for  the  bill  when 

it  should  become  due.     The  bankrupt  hesitated : 

but,   upon   their  tellin<c  Inm  that  unless  he  made 

the   transfer  they  would  not  permit   him  to  draw 

any   more  money  from  his  account,  he  consenuul 

to  the  proposal.     He  had  then  a  balance  of  140/. 

in  their  hands;  and  he  afterwards  drew  a  cheeky 
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1817.       ^hieh  they  paid^  for  35/.    He  committed  an  act 
^-^"v^^^     of  bankruptcy  on  the  22d. 

A&BOUIN 

17. 

Hanbuby  Vaughan,  serjeant,  and  Reader,  for  the  plain- 
tnd  Another  Hflg^  contended,  that  this  was  a  voluntary  pre- 
ference. There  was  no  threat.  The  bankrupt, 
having  disclosed  his  circumslances,  and  stating 
that  he  could  not  go  on,  the  defendants  request 
a  transfer  of  part  of  his  stock,  which,  without  any 
compulsion  of  law,  or  any  threat  which  ought  to 
operate  on  a  steady  mind,  he  consents  to  make^ 
It  is  true  that  they  refuse  to  let  him  draw  a  check 
unless  he  makes  the  transfer ;  but  this  they  had  no 
right  to  do,  because  he  had  an  ascertained  balance 
in  their  hands,  and  he  might  have  maintained  an 
action  for  it  tnstanter.  He  had,  as  yet,  committed 
no  default  on  the  bill,  of  which  he  was  only  the 
drawer,  and  which  had  two  months  to  run. 

Best,  Serjeant,  and  M>lan,  contri, 

BuRROUGH,  J. — I  always  think  questions  of  this 
sort  should  be  left,  in  as  unmixed  a  state  as  pos- 
sible, to  the  decision  of  a  Jury,  who  are  the  best 
judg^es  of  the  acts  and  motives  of  men.  The  case 
is  clear  upon  this  point.  A  bankrupt,  contem- 
plating a  commission,  shall  not  single  out  one 
creditor  in  preference  to  another;  but  any  cre- 
ditor may  endeavour  to  gain  a  preference  by  ur- 
gency and  importunity,  by  diligence  in  fact,  or 
diligence  in  law.  It  is  not  contended  in  this  case 
that  the  importunity  of  the  defendants  was  co- 
lourable. Thejf  send  For  the  bankrupt,  and  re- 
quire security.    He  does  not  single  out  and  so- 
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licit  them.  Whether  Bayfield  contemplated  bank-  I8t7. 
niptcy  or  not,  it  was  immaterial  for  them  to  en- 
quire. They  satisfy  themselves  by  asking  him  ^^^ 
the  question,  whether  he  had  committed  an  act  Havbukv 
of  bankruptcy,  which  he  answered  in  the  nega-  «»A-*« 
tive.  He  had  then  the  jus  dUponendi.  They  de- 
mand security.  What  is  this  but  the  just  and 
natural  diligence  of  a  creditor?  The  bankrupt 
hesitates;  but  at  length  consents.  It  is  said^ 
that  the  threat  of  not  answering  his  check  was 
futile,  inasmuch  as  he  had  a  right  to  draw.  Be 
it  so ;  it  was  a  threat,  notwithstanding :  and  it  is  a 
strong  circumstance  to  negative  a  fraudulent  pre- 
ference. Where  the  creditor  bona  fide,  and  not 
colourably,  acta  adverse  to  the  views  and  wishes  of 
the  trader,  by  urgency  and  importunity,  and  there* 
by  obtains  payment,  there  is  no  fraudulent  pre- 
ference. Had  the  proposal  to  transfer  originated 
with  the  bankrupt,  it  would  have  been  another 
question ;  but  I  can  see  nothing  to  impeach  this 
transaction. 

Verdict  for  defendants. 

Vaughan,  serjeant,  and  Reader,  for  plaintiffs. 

Best,  sergeant,  and  Mian,  for  defendants. 


Id  the  treatises  on  the  bank-  which  rt  is  a  necsBsary  mfer* 

rapt  laws  Biiicb  has  been  writ-  ence,  that  the  trader  foreiaw 

ten,  upon  the  elect  of  a  pre*  his  iBSohreiiej. 

Isreiice  giren  to  a  creditor  by  Tbecases  under  this  head  de- 

a  trader  under  a  contemplatieB  pend  apon  one  simple priocipis; 

of  bankmptcy,  or  in  a  condl-  namel j,  that  all  the  effiscta  ef 

tion   of    circumstances  fram  atradar^ia  sack  a  slate  afdipk 
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1817.        cumstances,  belong    equitably 

V^%^^      to  the' whole  of  his  creditors; 

Arbouin      and  that,  although  he  has  still 

'">•  the  jus  disponendi^  because  he 

Haitbury     YiK%  not  actually  committed  an 

and  Another      \    c  u    \      \        u 

act  of  bankruptcy,  the  equity 

of  disposing  of  his  property,  in 
preference  to  a  favoured  ere-, 
ditor,  is  gone ;  and  it  is  the  po- 
licy of  the  bankrupt  laws  to 
consider  such  disposition  of  the 
trader's  effects  as  made  in  frau" 
dem  legis.  This  is  the  prin- 
ciple. 

But  to  bring  any  particular 
case  within  this  principle,  that 
Is  to  say,  to  render  it  a  frau- 
dulent preference,  two  things 
are  manifestly  necessary  : — 
I.  The  contemplation  of  bank- 
ruptcy. 2.  A  voluntary  pre- 
ference, (an  act  immediately 
moving  from  the  free  will  of 
the  trader)  made  under  such 
contemplation,  or  expectation, 
of  bankruptcy. 

These  two  circumstances 
being  necessary,  the  following 
limitations  naturally  attach  to 
the  above  principle : — 

1.  The  act  of  bankruptcy 
must  not  have  been  committed 
at  the  time  of  the  preference 
given.  For  if  so,  the  trader 
18  not  at  that  time  in  posses- 
sion oi  the  jus  disponendi;  and, 
therefore,  of  coarse,  has  no 
right  of  transfer  in  the  first 
instance.  2.  He  must  not 
have  given  such  preference  un- 


der terror  of  law,  or  any  de^ 
mand  or  compulsion,  urgency, 
and  importunity,  from  which 
such  terror  may  reasonaMy  be 
inferred.  Because  the  act  in 
that  case  is  not  voluntary ;  it 
docs  not  flow  from  his  imme- 
diate free  will.  This  is  the 
whole  doctrine. 

It  may  be  observed,  in 
fine,  that  the  doctrine  of 
huch  cases  of  fraudulent  pre-> 
ference  flows  entirely  from 
an  equitable  construction  of 
the  bankrupt  Liws,  and  not,  as 
in  the  preceding  note  on  repnt- 
edownership,  from  the  strict 
letter  of  the  statutes  of  bank- 
ruptcy. It  was  much  expand- 
ed, if  not  altogether  establish- 
ed by  Lord  Mansfield,  in  the 
celebrated  case  of  Harmon  v. 
Fisher,  Cowp.  123.  This,  in- 
deed,  is  one  of  those  cases  in 
which  the  learning,  and,  still 
more,  the  ability  and  sagacity 
of  Lord  Mansfield,  contrived 
to  introduce  a  larger  equity 
into  commercial  law,  without, 
at  the  same  time,  departing 
from  the  precision  and  exact- 
ness, required  by  the  difi*erent 
natures  of  courts  of  common 
law  and  equity. 

In  Harmon  v.  Fisher,  Cowp. 
123,  it  was  adjudg^,  that  the 
property  was  not  transferred, 
because  an  act  of  bankruptcy 
was  previously  committed.  In 
Harvey  v.  Liddiardj  I  Stark. 
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123,  the  case  was  this: — ji., 
shortly  before  his  bankruptcy, 
drew  a  bill ;  and  having  pro- 
cured it  to  be  discounted,  gave 
B.  (a  creditor)  an  order  to  re- 
cei?e  the  amount,  which  he 
directed  C.^  who  discounted 
the  bilL  to  transmit  to  B.,  by 
a  carrier.  An  art  of  bank- 
ruptcy was  committed  on  the 
17th  of  May ;  the  money  ar* 
lived  in  London  on  the  1 8th  ; 
and,  on  the  19th,  it  was  re- 
ceived by  I?.' 8  porter.  Lord  El' 
ienborough  ruled  that,  whilst 
the  money  remained  in  the 
hands  of  the  carrier,  the  pro- 
perty remained  unaltered,  and 
therefore  the  assignees  were 
entitled  to  it.  In  Rust  y. 
Cooper,  Cowp.  629,  where  a 
pretended  sale  was  made  of  a 
part  tf  a  trader's  goods  to  a 
particular  creditor,  a  bill  of 
parcels  made  out,  and  the 
goods  delivered  before  an  act 
of  bankruptcy  committed,  it 
was  held  fraudulent  and  void. 
Here,  it  will  be  observed,  was 
the  jus  disponendi,  because  the 
transfer  was  before  the  bank- 
ruptcy:  but  the  equitable  right 
of  disposition  in  preference 
was  gone,  because  made  un- 
der a  state  of  affairs  indicative 
of  insolvency.  The  good  con' 
sideration,  as  respects  the  in- 
dividual creditor  prejferred,'  is 
nothing.  He  is  presumed  to 
be  a  boniJUk  creditor,  and  the 


debt  to  be  due  to  him.  As 
respects  the  bankrupt  and  him- 
self, there  may  be  the  strongest 
moral  and  honourable  reason 
for  such  preference.  But  this 
is  not  sufiicient.  There  are, 
in  fact,  three  parties  concerned 
in  the  transaction; — the  bank- 
rupt, the  favoured  creditor, 
and  the  remaining  creditors.—' 
The  fraud  is  against  the  last 
party  ;  and  the  two  former 
shall  not  consult  their  honour 
or  feeling  from  a  stock  which 
belongs  in  common  to  the 
whole.  Thus,  in  Martin  v. 
Pewtressy  4  Burr.  2477,  where 
a  trader  made  an  absolute  sale 
of  goods,  but  at  prime  cost,  it 
was  held  to  be  a  fraudulent 
sale ;  perhaps  a  fraudulent  re* 
turn  of  goods,  which,  having 
come  into  the  stock  of  the 
bankrupt,  were  equitably  di- 
visible amongst  his  whole  cre- 
ditors. So,  where  the  bank- 
rupt indorsed  and  sent  a  pro- 
missory note,  by  the  post,  to  a 
creditor,  in  contemplation  of 
bankruptcy,  the  assignees  were 
held  entitled  to  the  note. — 
Alderson  v.  Temple,  2235. 

But  where  the  preference 
is  consequential,  that  is  to  say, 
is  not  directly  intended  by 
the  bankrupt,  but  only  inci- 
dentally becomes  such,  in 
this  case,  as  the  free  will  of 
the  bankrupt  is  wanting,  it 
will  not  be  held  a  fraodalent 
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18f  7.  preference.    Thm,  in  Hmrmm 

K^'^r^  T.  FMer,  abore  cited,  Lvrd 

Akbouin  Mmufieid  said,  tlwt  if  a  pre^ 

f*  ference  were  only  conteqiieii* 

ent;  as  if  a  payttent  were 
nade^  or  an  act  done  by  a  tra* 
der,  in  pnmaiiee  ef  a  prrrate 
afreemeat.  As  in  tlie  follow* 
fng  case: — ^,  wbikt  be  waa 
MlTent  and  resident  at  GaU 
cvtta,  directed  B.  at  Bombay, 
to  transmit  certain  proceeds  to 
C.  hi  England,  wbo  acted  a9 
the  agent  of  A.^  under  a  power 
of  iftomey,  and  was  in  tbe 
ftabit  of  accepting  billa  IWr  Mm* 
^M  proceeds  weie  remitted  uy 
B.  to  C.  after  an  act  of  bank- 
mptcy  cemnitted  by  Jt*  not 
LotA  ElUr^orougkfkddy  tbat 
atf  the  remittance  waa  made  ni 
punuance  of  an  order  given  by 
Jt»  whHst  h€  was  solvev^y  etnd 
wMouifraudj  C  was  entitled 
to  retain  the  amonnt  for  bis 
bahnce.  Jamieton  t.  Hodson^ 
1  Storkfet,  IdOi 

But  in  a  case  where  bankenr 
had  frandnlently  sold  out 
stock  which  belonged  ta  a 
customer,  but  stood  tn  tbefr 
names,  and  appHed  the  pro- 
ceeds to  their  own  ase,  and 
whilst  they  remained  iottfene 
wrapped  up  certain  bonds  be- 
longing to  them  in  an  envelope. 
Inscribed  with  die  customer's 
name^  and  enclosed  a  memo- 
randtui,  stating  that  they  had 


d<*po8ited  the  bolide  with 
as  a  collateral  securky  for  kit 
stock,  whkh  they  premised  le^ 
replace:  they  then  deposlteil 
the  parcel  amcmgst  securkiea 
belonging  to  other  persons  wher 
dealt  with  them,  but  did  f»o€ 
gire  any  rftformation  of  iSM 
ctrcnmstances  to  the  customer, 
until  the  evening  before  their 
bankruptcy,   when  they  seal 
hhn  the  parcel  with  the  bofldH, 
saying,  they  must  stop  pay* 
meat   next   momiiig;    Loni 
Ellenborough,   in   tkisr    caM^ 
held,  that  the  customer  eoaM 
not  retain  the  bonds  agaiaei 
the  assigneet  of  the  bankrapia; 
and  the  Court  of  Kfng^aBraeli 
afterwards  confirmed  his  i^ 
rection.     WUion  r.  Ba^owt^ 
fGampb^.  599.    Tbereaseiiof 
thh  case  is  etMent  apeii  tk« 
principles  abote  stated.    Fer^ 
as  a  claim  of  the  h%he9f  deu 
gfti&  upon  the  part  of  the  ere* 
ditor  cottld  not  justfiy  audi 
preference  j  so  seHber,  0  fsf^^ 
thriy    would    the   sfyoogeH 
honourable  obngaties  of  uM 
trader.    He  could  not  aaaiidl 
hi^  own*  fraud  ^t  the.  e^Mnee 
of  Ms  genend  credHersw    Bo^ 
where  a  tracer  obtaoiect  bHIi 
fff  exchange  from  the  ^feik^ 
ant  upofB  a  fraudulent  repre« 
sentatibn,  that  a  security  glPRi 
by  him  io  the  defendtot  (wbMk 
was  Tvid)  was  an  ampli  seev- 
ffty,  ami  os  the  tfaif  ^^$ 
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hsviog  reMlted  to  ttop  pRy* 
nMnt,  infmriBed  the  defendtni 
that  be  had  repentad  of  what 
ha  had  doiie,  and  had  sent  ex* 
pfeis  to  stop  the  bills,  and 
weald  ret  am  them ;  aod,  three 
day*  after,  committed  an  act 
of  bankmptcj :  after  which,  he 
retamed  to  the  defendant  all 
the  bills  (eicept  one  which 
had  been  disconnted)  and  also 
two  bank  notes,  part  of  the 
proceeds  ef  BBch  discoant ;  the 
defendant  delivered  back  the 
leeurlty,  and  afterwards  a 
eetnmission  Issued  against  the 
trader,  and  the  assignees 
breaght  an  action  of  trover 
afaiast  the  defendant  for  the 
bill  and  bank  notes :  It  was 
held  in  this  case,  by  K.  B.  that 
the  defendant  was  entiHed  to 
relahi  them,  as  the  bills  were 
originally  obtained  under  a 
false  pretence  of  gif  ing  a  good 
tecqrity  ;  and,  under  snch  eir- 
eamstaaees,  a  oonrt  of  equity 
woald  order  the  property  to 
be  restored ;  and,  therefore,  it 
wonid  be  useless  for  a  court 
of  law  to  permH  that  to  be  re- 
covered which  could  not  be 
retained.  GImdakme  r.  Nad- 
flpen,  1  M.  and  S.  517.  The 
distmetion  of  this  case  from 
the  former  is  evident.  The 
trader  only  retnrned  what  he 
had  no  right  to  possess.  He 
did  not  amend  his  own  fraud 
at  the  expenee  of  tiie  credt« 


tors,  bnt  declined  te  benefit 
the  creditors  by  means  of  such 
fraud. 

Where  a  trader,  knowing 
himself  to  be  hisolvent,  called 
upon  his  creditor,  and  inform- 
ed him  of  it,  and  the  creditor 
thereupon  said  that  he  must  be 
paid  his  debt,  which  was  accord- 
ingly done,  and  the  trader 
immediately  afterwards  be- 
came a  bankrupt ;  this  trans- 
action was  held  to  be  void. 
The  Court  of  C.  P.  very  justly 
concluding,  that  the  circum- 
stance of  the  trader  coiling 
i^n  kit  ereMoTj  and  disclos' 
ing  io  him  his  iiiuationj  and 
then  acceding  to  his  request  of 
payment,  afforded  strong 
grounds  te  infer  a  fraudulent 
preference.  Singleton  v.  Horn* 
ellj  ^  Bos.  and  Pull.  28S. 
In  this  case,  indeed,  it  waa 
evident,  that  a  preference  was 
intended  by  the  trader;  and 
the  demand  of  the  creditor  was 
a  mere  pretext  in  order  te 
make  out  the  circumstance  of 
compulsion. 

3.  But  where  a  trader  gives 
such  a  preference  under  a 
Mreol  or  if^ireAeistfeo  of  legal 
proceesj  etvU  or  criminal^  or 
from  the  pressure  and  Impor- 
tunity of  bis  creditors,  or  In 
any  case  which  derogates  fveoi 
his  free  will,  and  doe§  not 
justify  the  suspicion  of  coU«« 
sioDj[  intuch  case,  thetimnf- 
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action  is  Talid ;  tbe  law,  hold- 
ing the  creditor  to  have  nsed 

A&BouiN      only  his  fair  right  in  ontstrip- 
v>  ping  others,  and  the  trader  not 

Majtbury  i^  iii^yp  given  a  rolnntarj  pre- 
ference, but  to  have  consulted 
his  immediate  personal  safety* 
Thompson  v.  Freeman^  1 T.  R. 
155.  Cosser  t.  Gough^  1  T.  R. 
15.  Ex  parte  Scudamore^  3  Ves. 
85.  Yeates  t.  Grove^  1  Ve- 
sey,  jun.  280.  Holder d  t. 
Anderson^  6  T.  R.  235.  Smith 
J.  Payne^  6  T.  R.  152.  De 
Tastet  V.  Carrolly  1  Starkie, 
88. 

3.  The  question,  as  we  have 
said  in  all  these  cases,  will  be. 
Was  the  free  will  of  the  bank- 
rupt left  to  him  or  not  ? — If 
the  transfer  be  voluntary, 
bankruptcy,  of  course,  being 
in  contemplation,  it  cannot 
stand;  but  if  the  preference 
be  given  to  a  creditor,  under 
an  apprehension,  howerer 
groundless,  of  legal  process  (as 
this  is  a  sufficient  indication 
that  the  act  is  not  fraudulent), 
such  preference  will  be  valid  ; 
for,  per  Lord  Mansfield,  in 
Thompson  t.  Freemanj  l.T.  R. 
155. — <^  A  bankrupt,  when  in 
contemplation  of  his  bank- 
ruptcy, cannot^  by  his  volun- 
tary act,  favour  any  one  cre- 
ditor ;  but  if  under  fear  of  le- 
gal process  he  give  a  prefer- 
ence, it  is  evidence  that  he 
does  not   do   it    volantarily. 


And  though  the  defendant  ia 
this  case  had  taken  no  steps  to 
secure  himself  in  case  he  was 
called  upon,  yet  the  bankrupt 
acting  from  mistake  was  un- 
der the  same  apprehensions  of 
legal  process,  as  if  the  defend- 
ant had  actually  threatened 
her  ;  so  that  her  executing  the 
warrant  of  attorney  was  not  a 
voluntary  act,  but  the  effect  of 
fear,  however  groundless  that 
might  be."  But  where  the 
acceptor  of  a  bill  of  exchange, 
two  days  before  the  expiration 
of  the  time  for  which  the  bill 
was  originally  drawn,  called 
upon  the  indorser,  and  in- 
formed him  privately  that  he 
was  insolvent;  the  indorser 
insisted  on  /being  paid  the 
amount  of  the  bill,  offering  at 
the  same  tiitie  to  become  sectt- 
rity  to  the  creditors  for  so 
much  as  the  estate  should  pro- 
duce ;  whereupon  the  acceptor 
paid  it,  and  four  days  after 
became  bankrupt ;  and  it  also 
appeared  that  the  bill  had 
been  altered  so  as  to  make  it 
fall  due  before  this  transac- 
tion, but  without  the  defend- 
ant's knowledge:  the  Court 
of  C.  P.  held,  that  this  was 
sufficient  proof  of  fraudulent 
preference  to  defeat  the  pay- 
ment of  the  bill:  Singleton  v. 
jBti//er,  2  B.  and  P.  283.  But 
where  a  creditor,  in  contem- 
plation   of  bankruptcy^    and 
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Arithout  solicitation,  seat  three 
checks  into  the  hands  of  his 
clerk)  to  be  delivered  to  a  cre- 
ditor at  the  coantiiig  house  of 
the  latter;    but  before    they 
were    delivered    the    creditor 
called  upon  the  trader,  and  de- 
manded payment  of  his  debt, 
Lord  Ellenborough  held,  that 
though  there  was  an  intention 
of  giving  a  voluntary  prefer- 
ence, that  intention  not  hav- 
ing   been    consummated,    the 
payment  stood  good.     ^'  The 
intermediate  demand,*^  says  his 
Lordship,  ^^  takes  it  out  of  the 
cases   hitherto    decided    upon 
this  subject."     Bayley  v.  Bo/- 
lard^  1  Campb.  Rep.  416.  See 
likewise   1  Starkie,  150,  and 
Alley  V.  Ilotsouy  4  Campb.  325. 
But  if  a  debtor,  at  the  in- 
stance of  his  creditor,    gives 
goods  out  of  his  shop,  in  part 
payment  of  a  bond  not  then 
due,  and    shortly    afterwards 
become    bankrupt,    the  mere 
circumstance  of  the  bond  not 
being  due  will  not  alone  vi- 
tiate the  part  payment,  on  the 
ground   of  fraudulent  prefer- 
ence.    Hartshorn  v.  Slodden^ 
2  B.  and  P.  582.     For  a  bank- 
rupt, as  we  have  already  said, 
has  the  disposition  of  his  pro- 
perty till  the  moment  when  he 
commits  an  act  of  bankruptcy ; 
and  unless  he  dispose  of  it  in 
fraudem  legis^  his  transfer  will 
j^e    good.       Fraud,     indeed^ 


changes    the    complexion     of         1817. 

things  both  in  ciyil  and  crimi-  v^V^h/ 

nal  cases.  ^'  Thus,  (per  Heath,  Arbouin 

Just.)  if  thieves,  under  pretence  v» 

of  legal  process,  persuade  those     ^>?"^^T 

..It    *u    u  *  *k     and  Another 

within  the  house  to  open  the 

door,  and  then  rush  in  and 
rob  the  house,  it  is  neverthe- 
less burglary,  for  the  law  will 
supply  the  breaking,  because 
the  device  by  which  they  en- 
tered was  in  fraudem  legis" 
But  it  is  not  sufficient  to  im- 
peach a  payment,  that  the 
debtor  voluntarily  pay  his  cre- 
ditor, unless  at  the  time  he  so 
pay  him  he  has  an  act  of  bank- 
ruptcy in  contemplation.  If 
a  father  advance  portions  to 
his  children,  such  advance  is 
voluntary,  bot  not  fraudulent, 
unless  in  contemplation  of 
bankruptcy.     Id.  ibid. 

So,  whore  a  trader  delivered 
a  quantity  of  goods  to  the  de- 
fendant, who  was  uuder  ac* 
ccptances  for  such  trader  pay- 
able at  a  future  day,  which  de- 
livery of  goods  was,  clearly, 
not  Toluntary  by  the  trader, 
but  made  in  consequence  of 
the  urgency  of  the  defendant 
to  be  indemnified  in  case  of  the 
non-payment  of  the  accept- 
ances; the  transaction  being 
bond  Jide,  and  not  colourable, 
was  held  not  to  be  such  a  volun- 
tary preference  on  the  part  of 
the  trader  (who  afterwards  be- 
came bankrupt)  as  would  r«o« 
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der  tbe    transaction    invalid. 
Croiby  T.  Crouchj  11  E«  R. 
ARBMJiif     ^66.    Urgency  on  the  part  of 
V.  the  creditor  for  a  securit  jr,  pro- 

J^^*»^J_  Tided  ther«  be  no  nispicioa  of 
collnsion,  has  been  held  svA- 
d^oU  In  Smith  t.  Paine^  6 
T.  R.  154,  Lord  Kenyan  says, 
^*  There  is  no  occasion  for  a 
creditor  mnder  snch  circnnv- 
stances  to  threaten  an  actual 
arrest;''  and  in  Crosby  ▼. 
Crouchj  Lord  EUenborough 
ays,  **  that  konAfide  TBtrgCBcy 
for  a  security  will  exclude  the 
security  from  being  considered 
as  a  Toluntary  one :  and  it  is 
immaterial  whether  the  debtor 
bad  or  had  not  an  act  of  bank- 
ruptcy m  contemplation  at  the 
time,  if  the  creditor  prened 
for  payment  or  security,  and 
thereby  obtained  such  payment 
or  security." 

Where  a  trader,  being 
pressed  by  a  creditor  for  pay- 
ment or  security,  one  or  other 
of  which,  he  said,  be  would 
have,  gare  a  bill  of  sale  of  cer- 
tain wools  and  clothe  in  a 
mill,  apparently  the  whole  of 
his  stock,  and  immediately  left 
his  business  and  home,  and  be- 
came a  bankrupt ;  this,  inas- 
much as  the  act  done  did  not 
ledeeui  the  trader  eren  from 
any  present  difficulty,  which 
h  the  ordinary  motiTO  for  such 
an  act,  when  really  done  un- 
der the  pressure  cf  a  direat,  It 


eridence  that  it  was  not  dodfe 
under  such  pressure,  but  to- 
luntariiy,  and  with  a  Tiew  to 
prefer  the  particular  creditor^ 
in  contemplation  of  bankrupt- 
cy; and  is  therefore  Toid,  at 
against  the  assignees  of  the 
bankrupt.  Thornton  t.  Hot* 
greaoei^  7  £.  R.  544.  Sed 
qwere  this  case,  which  de- 
pends upon  the  particular  tAt" 
cumstanees. 

But,  in  a  case  where  ji.  on  fb# 
8th  of  October  purchased  goods 
of  B.  for  the  purpose  of  ea« 
portation ;  but  finding  that  he 
must  stop  payment,  and  that  ho 
could  not  apply  the  §ood8  to 
the  purpose  for  which  they 
were  bought,  he  returned  them 
to  B.  on  October  19th :  on  the 
I7th,  he  stopt  payment.;  but, 
expecting  remittances  from 
abroad  more  than  sufficient  to 
pay  his  debts,  conceiTed  that 
his  creditors  would  giTO  him 
time:  they  refused;  and  he 
was  made  bankrupt  on  No- 
Tember  2nd.  In  an  action  by 
the  assignees  against  J9.,  for  the 
Talue  of  the  goods ;  it  was  hold- 
en  by  the  Court  of  C.  P.  that  the 
jury  were  warranted  in  find- 
ing, that  the  deliTcry  of  the 
goods  to  B.  was  not  made  in 
contemplation  of  bankruptcy. 
Fidgeon  t.  Sharpy  1  Marshy 
196. 

So,  where   a  creditor  ob* 
tains  a  preference  in  contem- 
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plation  of  an  intended  deed  of  a    commbsion    of    bankrupt  1817. 

composition,  which  woold  be  subsequently  issued,  and  not  ^^^^v^^^ 

fraudulent  against  the  credi-  contemplated  at  the  time  of  Ambouih 

tors  under  that  deed :  the  com-  the  preference*     Wheelwright  u^i^^ray 

position  going  off,  the  creditor  i.  Jackam^  5  Taunt*  109.  gQ^i  Anothit 
nay  hold  hb  securities  against 
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j^  j^^  Gleadon  v.  Tinkler  and  Others. 

4.B,uidc.  r  I  iHIS  was  an  action  for  the  repair  of  a  ship, 
ovmenina  X.  Wilkinson,  One  of  the  defendants^  had  let 
^^uslindc.  judgment  go  by  default;  Thomey,  another  of  the 
MvrewSw hi  defendants,  had  pleaded  his  bankruptcy  ;  and  a 
their  joint       noZZe  prose^ut  was  entered  as  to  him.     The  ques- 

namety  and  ,         *  ■    ^i  m»    t  t  i«  i  i  i 

informs  them  tion  was,  whetber   Tinkler  was  liable  to  the  re- 

no^onKer  pairs.     It  was  in  evidence  that  he  was  the  -owner 

ST'^JSiJl"'"  of  a  third  pwt  in  the  ship.     The  Captain,  who 

Re  ain  were  ^''^^^  employed  by  Wilkinson  and  Thorny,  had  or- 

done  in  their  dcred  the  repairs ;  and  the  ship  was  debited,  gene- 

npon  the  di!  ralljf,  in  the  plaintiff^s  books  :  no  mention  what- 

Oiipteiii%m/  ever  was  made  of  the  name  of  Tinkler,  but  the 

Mr/c''&dd  names  of  Wilkinson  ^lhA  Thomey,  the  other  part- 

JSftitu25e.  n^^»>  appeared  specifically. 

The  plaintifi^s  counsel,  after  having  proved  the 
repairs  done,  and  that  Tinkler  had  on  several  occa- 
sions acted  as  a  part  owner,  rested  their  case 
here.  The  defendant's  counsel  then  proposed 
to  shew,  that  Tinkler  had  never  personally  con* 


OliaboiI 
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cerned  himself  in  ordering  the  repairs^  and  that  1817. 
Wilkinson  and  Thomey  were  the  managing 
owners.  They  proposed  likewise  to  give  in  evi- 
dence personal  directions  by  Tinkler  to  WiU  Tlikkiml 
kinson  and  Thomey,  by  which  he  discharged  them 
from  acting  as  managing  owners  for  the  fatnre ; 
directing  them  not  to  pledge  his  credit  for  any 
repairs;  adding,  that  he  would  not  be  answer- 
able for  any  which  they  might  order  in  the  joint 
name. 

Littledale  and  Williams,  for  the  plaintiff,  ob- 
jected to  the  admission  of  this  evidence. 

Hvllock,  Serjeant,  and  Parke,  for  the  defend- 
ants. Unless  this  evidence  be  admitted,  how  can 
the  defendant,  who  is  not  liable  upon  an  express 
undertaking,  but  merely  as  legal  owner,  shew  that 
he  revoked  the  authority  of  Wilkinson  and  Thor- 
ney  to  pledge  his  credit  ?  This  evidence  is  offered 
to  shew  a  determination  of  the  agency  of  the  other 
two  defendants,  by  the  act  of  Tinkler,  who  was 
competent  so  to  do. 

Lord  Chief  Baron  Richards. — The  plaintiff 
has  no  notice  given  to  him  that  Tinkler  had 
discharged  the  other  defendants  from  pledging 
their  joint  credit.  One  partner,  by  the  neces- 
sary relation  of  law,  may  bind  the  other  in  mat- 
ters relating  to  their  common  interest.  A  court 
of  equity  will  sometimes  interfere  to  restrain 
6ne  partner  from  using  the  name  of  the  firm 
in  certain  transactions.  But,  in  gen,cral,  he 
2  Q  2 
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1817.      has  this  right.    I  do  not  think  the  eyidcnce  ad« 

^"^^"^^^    missible. 
Glxaoon 

TiKKLER  Verdict  for  Plaintiff, 

•ad  Others. 

JJtdedale  and  WtUiams  for  plaintiff. 
HuUotk,  Serjeant^  and  Parke,  for  defendants. 
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DoE^  on  the  demise  of  Bland,  r.  Smith.  ^ 

EJECTMENT  for  the  recovery  of  a  house^  &c.     in  an  ejeet> 
Avhich  the  defendant  held  under  Bland.   The  mbl^,  w'h^ 
counsel  for   the  lessor  of   the  plaintiff  produced  ^^piaiDtiff 
from   the  sheriffs    office  a    writ  of   fieri  facias  it***^?*^,** 

^  *'  the  ortfinal 

against  Smith,  at  the  suit  of  the  plaintiff  Bland,  action 7n 

It  was  then  proved  that  the  writ  had  been  exe-  ecntibn  itsoet, 

cuted,  and  the  premises  seized ;    after  which  an  ©niy  to^"^^ 

assignment  from  the  sheriff  to  the  plaintiff  was  ^fVg^/^^ 

ffiven  in   evidence.     The  counsel  for  the  lessor  ««<*^;^^«j' 

of  the  plaintiff  rested  their  case  here.  sold,  hot  like- 

wise the  jadg»  . 

ment. 

jRichardson,  for  the  defendant^  contended^  that 
as  the  lessor  of  the  plaintiff  was  the  original  party 
in  the  action  in  which  the  writ  of  fieri  facias 
issued^  and  was  the  person  who  put  the  sheriff 
in  motion^  it  was  incumbent  upon  him  to  prove 
the  judgment^  in  order  to  make  out  his  legal 
title.  Mn  constat,  that  there  was  any  judgment. 
The  writ  might  have  been  sued  out  wrongfully. 
There  was  an  obvious  distinction  between  the 
officer^  and  the  party  who  employs  him  in  a  public 
duty.  The  officer  may  justify  under  the  writ ; 
but  the  plaintiff  must  go  a  step  further^  and  prove 
the  judgment. 

Raine  and  Tindall,  contra.  The  plaintiff,  in 
this  case,  is  like  a  common  purchaser  under  the 
sheriff.  He  derives  title  through  him,  in  the  same 
manner  as  any  stranger  would  acquire  a  title  to 
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1817.       a  chattel,  real  or  personal^  bought  under  a  sale 

y^^^^^^     made  by  the  sheriff. 
Doe  -^ 

^» 
Smith.  Wood,  Baron. — ^I  should  think  that  it  would  be 

enough  in  this  action  for  the  plaintiff  to  produce 

liie  writ.    But  I  will  reserve  the  point. 

Verdict  for  the  lessor  of  the  plaintiff. 

Maine  and  Tindall  for  the  plaintiff. 

Richardson,  for  the  defendant. 


This  case  came  before  the  nion,  that  the  lessor  of  the 

Court  of  K.  B.  at  Serjeants'  plaintiff  was  bound  to  produce 

inn;  dtiring  the  Sittings  there  the  judgment;  and  they  ac 

ffter  Mich.   Term,  1817; —  cordingly  directed  %  nonsuit 

when  the  Court  were  of  opi-  to  be  entered. 


YORK  SUMMIiR  ASSij^HS,  |7  OEOJIGE  III.  Wl 


Anderson  t;.  Sanderson.  . 


ASSUMPSIT.— The    wife  of  the  defendant  ^  The  tdmu. 
had  bought  of  the  plaintiff  certain  goods^  fd^^Vho^was 
which  the  defendant  hawked  about  the  country.  ^SK^r*'' 
All  the  articles  h^d  been  obtained  previous  to  the  g£|J^2i\^ 

year  1810.  clenttotake 

*^  the  case  ont  of 

the  statute  of 

The  defendant  pleaded  the  general  issue^  and  aoaction' 
the  statute  of  limitations.  Many  acknowledge  JSbaod?* 
ments  of  the  wife  were  offered  in  evidence  for 
the  purpose  of  taking  the  case  out  of  the  sta- 
tute. On  the  part  of  the  defendant  it  was  ob* 
jected^  that  the  wife  could  only  be  considered  as 
the  agent  of  her  husband ;  and  that  the  admis- 
sions of  the  agent  could  only  bind  the  principal, 
if  made  at  the  time  when  the  goods  were  ordered 
or  received  by  him.  That^  since  the  last  receipt  of 
goods  was  more  than  six  years  before  the  action 
was  brought^  the  only  admission  which^  upon  the 
principle  above  stated^  could  be  given  in  evidence, 
was  likewise  before  that  time;  and^  therefore, 
that  there  could  be  no  authority  in  the  wife  to 
make  an  admission  which  would  take  the  case  out 
of  the  statute. 

Richards^  C.  B. — The  wife  was  the  only  person 
accustomed  to  purchase  goods  at  all.  She  was, 
therefore,  the  only  proper  person  to  ask  for  mo- 
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.  1817.       ney^  and  to  make  admissions  on  the  subject  as 
2I^N    to  the  sum  due. 

V.  Verdict  for  plaintiff. 

SAlfPEBSOir* 

Starkie,  for  plaintiff. 

WiUianu  and  Gilby,  for  defendant. 


See  Gregory  ?.  Parker^  I  Cavpb.  394. 
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Rex  v.  William  Meade  and  Robert  Meade. 

THE  prisoners  were  indicted  on  Lord  Ellen-     in  m  indict 
^  ,         ,     .  mtnX  nnner 

borough's  act  for  cutting  and  maiming  cer-  Lord  fOmio. 

tain  persons^  assisting  a  sheriff's  officer,  who  had  a  ^ingand^ 

warrant  directing  him  to  arrest  William  Meade,  on  JS^riff^offi. 

mesne  process  out  of  K,  B.  cumbent  cm 

the  prosecQ* 

The  warrant  was  first  put  in  and  proved.     It  toprodacetii« 
was  directed  to  one  Meadley,  a  sherifiPs  officer,  ruVby*tiie*  * 
residing  at    Whitby.      The    arrest  was  made  at  oftJ^et^JlJl^ 
Stainton  Dale,  which   was  proved  to  be  in  the  "kewiietht 
liberty  of  Pickering  Lyth.     And  it  appeared  that 
a  Mr.  Hill,  who  was  lord  of  the  manor,  and  chief 
bailiff  of  the  liberty,  had  the  sole  right  of  executing 
writs  within  the  liberty. 

The  writ  was  not  produced. 

Upon  this  it  was  objected-^l.  That  the  pro- 
secutors were  bound  to  produce  the  writ.  The 
sheriff  was  only  a  ministerial  officer  of  the  court 
above,  and  the  bailiff  was  merely  his  servant. 
The  warrant  could  not  put  the  bailiff  in  any  better 
situation  than  the  sheriff  himself  would  be  placed 
in,  if  he  had  executed  the  process ;  and  it  is  per* 
fectly  clear  that  his  own  warrant  could  confer  na 
additional  authority  upon  him;  and  that,  if  in 
such  case  an  action  were  brought  against  him 
for  false  imprisonment,  he  would  be  obliged  to 
set  out  the  writ  in  his  plea  of  Justification.    2.  That 
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isir.       the  officer  had  taken  upon  him  to  make  an  arrest 

where  the  sberiflf  had  no  authority  to  execute  pro- 

p,  cess  at  all.     3.  There  was  no  evidence  that  there 

W.  and  R.    ^as  a  non  omittas  clause  in  the  writ.     If  there 


Meade. 


were  not  a  non  omittas  clause^  the  arrest  ought  to 
have  been  made  by  the  chief  bailiff  of  the  liberty^ 
or  hi9  officers. 

WooD^  Baron,  was  of  opinionj  that  there  was 
h  failure  in  proof  of  authority  on  both  these 
grounds ;  and  the  prisoners  were  acquitted  accord- 
ingly- 

Tmdall  and  Siarkie  for  the  prosecution. 
GUhjf,  for  the  prisoners. 


See  Rex  t.  Akenheady  anicy     case. — See    likewise    Rex  r. 
469,    and  the    note  to  that     Pricketty  3  Campb.  68. 
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Rex  v.  Robinson. 

THE  prisoner  was  indicted  upon  the  statute     where  pro- 
of  26  Geo.   in.   c.   19.  for  plundering  a  gf^^^,^ 
vessel  which  was  wrecked.    On  the  29th  of  De-  belong  to  cer- 

tain  persoofy 

cember,  1816^  the  brig  Anne  was  stranded  near  naming  them 
Shields.    The  prisoner^  with  two  other  persons^  imtin mother 
went  by  night  to  the  vessel,  whilst  she  was  lying  i^g  to^Ji^. 
upon  the  sands,  and  cut  down  part  of  her  rigging  JSj  ^S^^"*^JJJ^ 
and  furniture.   There  were  two  counts  in  the  indict-  cutor,  by  de. 

_         ,       ^  f  i*    «        «  .      fectofevl- 

ment.     In  the  first  count  the  property  of  the  ship  dence,  cannot 
was  laid  in  persons  who  were  therein  named ;  and  names  of  the 
the  second  count  laid  the  property  to  be  in  per-  JIJr?bHiIfuit 
sons  unknown.     On  the  part  of  the  prosecution,  ^^^^^^ 
evidence  was  offered  of   the  ownership  of   the  to  the  second 

...        i-i.  1  ,  .  counL  which 

vessel  as  laid  in  the  indictment ;  but  the  witness  describes  the 
could  not  recollect  the  Christian  names  of  some  ^(SngSg'to 
of  the  owners.     The  counsel  then  relied  on  the  KSJUS^**" 
second  count,  which  laid  the  property  to  be  in 
persons  unknown.     There  was  a  provision  in  the 
act  of  parliament,  that  a  prisoner  might  be  con- 
victed, where  the  names  of  the  owners  could  not 
be  ascertained. 

Williams,  for  the  prisoner.— Evidence  of  owner- 
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Rex 

ReBiNSox. 


ship  might  have  been  easily  given.  The  present 
case  cannot  be  vtrithin  the  meaning  of  the  clause  in 
the  act  of  the  26th  Geo.  III.  This  vessel  cannot 
be  said  to  be  the  property  of  persons  unknown. 

Richards^  Lord  C.  B.— I  think  the  prisoner 
must  be  acquitted.  The  owners^  it  appears^  are 
known ;  but  the  evidence  is  defective  on  this  points 
How  can  I  say  that  the  owners  are  unknown.  I 
remember  a  case  at  Chester  before  f-iord  Kenyan, 
where  the  property  was  laid  as  belonging  to  a 
person  unknown  ;  but^  upon  the  trials  it  was  clear 
that  the  owner  was  known,  and  might  easily  havo^ 
been  ascertained  by  the  prosecutor.  Lord  Ken^ 
yon  directed  an  acquittal. 

Prisoner  acquitted. 

Zosh  and  Grey  for  the  prosecution. 

Williams  for  the  prisoner. 
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Rex  v.  John  Wilson.  Amg.3. 


T 


HE  prisoner  was  indicted  for  uttering  forged     The  tumh 
notes,  knowing  them  to  be  forged.    There  prisoner  be- 
was  nothing  particular  in  the  immediate  act  of  J|^fe*^^f*' 
littering;  and  the  question  was,  as  to  the  prisoner's  ^^^^J'^ 
knowledge.     An  accomplice  was  the  principal  wit-  iw^ww,  ai- 
ness;  and  to  confirm  his  evidence,   the  counsel  holds  out  ■• 
for  the  prosecution  produced  the  prisoner's  ex-  dowmenf,"* 
amination  before  the  Magistrate  who  committed  ^Swlt  wIT^ 
him.     It  was  not  tendered  as  a  confession,  but 
as  containing  facts  which  appeared  upon  the  pri- 
soner's examination,  confirmatory  of  the  testimony 
of  the   accomplice.      The  magistrate  being  exa- 
mined, stated,  that  he  held  out  no   hopes  or  in- 
ducement to  the  prisoner,  employed  no  threats, 
but  that  he  had  examined  him  at  a  considerable 
extent,  in  the  same  manner  as  he  was  accustomed 
to  examine  a  witness.     The  prisoner,  however, 
was  not  sworn. 

Richards,  Lord  C.  B.— I  think  I  am  not  at 
liberty  to  suffer  this  examination  to  be  read.  No 
matter  whether  a  prisoner  be  sworn  or  not.  An 
examination  of  itself  imposes  an  obligation  to 
speak  the  truth.  If  a  prisoner  will  confess,  let 
him  do  so  voluntarily.  Ask  him  what  he  has  to 
say?  But  it  is  irregular  in  a  magistrate  to  ex- 
amine a  prisoner  in  the  same  manner  as  a  wit- 

8 
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1817.       ness  is  examined.     I  must  reject  this  examina- 
^-^^^     tion. 

^,  The  prisoner  was  acquitted. 

Wilson. 

Raine  and  WtUuims,  for  the  prosecution. 


The  examinatioti  of  a  pri- 
soner  ought  to  be  without 
Dath.  Bull.  N.  P.  242.  And 
the  whole  of  the  confession 
must  be  taken  together,  when 
it  is  offered  in  evidence.  Bat 
If  only  the  material  parts  of 
the  confession  are  taken  dowa 
in  writing)  and  they  are  after- 
wards read  over  in  the  pre- 
sence of  the  prisoner,  and  by 
bim  admitted  to  be  true,  that 
admission  will  make  them  evl- 
dence.  4  Esp.  171.  It  has 
been  determined  by  all  the 
Judges  that)  although  con- 
fessions, improperly  obtained, 
are  not  admissible,  yet  that 
any  facts  which  had  been 
brought  to  light  in  conse- 
quence of  such  confessions 
may  be  properly  received  in 
eyidence.  Thus,  where  a  pri- 
soner was  charged,  as  acces- 
sary after  the  fact,  with  hav* 
ing  received  property,  know- 
ing it  to  be  stolen,  proof  was 
admitted  of  the  property  being 
found  concealed  in  the  prison- 
er's lodgings,  although  the 
knowledge  of  that  fact  had 
been  gained  from  an  inadmis- 


sible confession,  I  Leach,  900^ 
WarwickthMs  case.  Some, 
indeed,  have  thought|  that  the 
circumstance  of  the  fact  being 
known  in  consequence  of  in- 
formation received  from  the 
prisoner,  ought  not  to  be 
shewn  at  the  trial.  Bat  a  dif« 
ferent  practice  appears  to  be 
established  by  later  anthori* 
ties  ;  and,  on  a  prosecution  for 
receiving  stolen  goods,  etf- 
dence  has  been  admitted,  that 
the  prisoDer.described  tiM  place 
where  the  goods  were  con- 
cealed, and  that  afterwards 
they  had  been  found  there; 
but  that  part  of  the  confession 
in  which  he  acknowledged 
that  he  himself  had  concealed 
them  must  be  rejected,  as  it 
was  improperly  drawn  from 
him,  2  East.  PI.  Cr.  658. 
There  is  good  reason  for 
this  distinction  :  for  what  the 
prisoner  has  said,  resped- 
ing  the  concealment  of  tlM 
property,  is  ascertained  to  be 
true  by  the  fact  of  discovery; 
but  the  other  part  of  the  con- 
fession, in  which  be  charges 
himself  with  hating  conttaltd 
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it,  mtiy  have  been  tnade  un* 
truly,  and  entirely  Hnder  the 
influence  of  the  threat  or  pro- 
mise.  See  PMUqn  on  £?{• 
dence,  p.  59. 

The  extent  to  which  an  ex- 
amination 18  to  be  admitted, 
appears  by  the  following  Case : 

Vork  Spring  Jsiizes^  1814. 
Rex  9.  Forbes. 

Indictment  for  mnrder.  ThO 
deposition  of  the  deceased  was 
offered  in  eridence.  The  con- 
stable who  produced  it  said, 
that  the  prisoner  was  not  pre- 
sent until  a  certain  part  of  the 
deposition,  distinguished  by  a 
cross,  at  whicJi  period  he  was 
Introduced,  and  heard  the  re- 
maining part  of  the  examina- 
tion. When  it  was.  concluded^ 
the  whole  of  the  depositions 
was  read  over  to  the  prisoner, 
that  is  to  say,  both  the  matter 
preceding  and  subsequent  to 
the  mark. 

Hardy,  for  the  prisoner,  ob- 
jected to  the  reading  of  any 
part. 

Chambre,  Justice. — ^The  in- 
tention of  the  statnte  of  PA/. 
/^  and  Marjf  is  sufficiently 
plain.  It  is,  that  the  prisoner 
shall  be  present  whilst  the  wit- 
ness actually  delivers  his  tes- 
timony ;  so  that  he  may  know 
the  precise  words  he  uses,  and 
obserre  throughout  the  man- 
ner and  demeanour  with  which 


he  gires  his  testimony*  I  shall 
not  admit  that  part  of  the  de* 
position  previous  to  the  nark 
which  was  unheard  by  the  pri- 
soner ;  bat  that  subsequent  to 
the  mark  may  be  read. 

Sykes,  for  the  prosecution. 
Hardy,  for  the  prisoner. 

Justices  of  the  Peace  are 
enabled  and  directed  to  take 
the  depositions  of  witnesses  in 
cases  of  felony,  by  the  sta* 
tutes  1  and  *i  Ph.  and  M.  c. 
13.  s.  4.;  and  i  and  3  Ph. 
and  M.  c,  10.  I  Hale,  PI.  Cr. 
305.  Kel.  10.  Paine*s  case. 
1  Salk.  281,  WoodcockU  case. 
t  Leach,  Cr.  C.  505.  By  the 
first  of  these  statutes,  *^  Jus- 
tices of  the  Peace,  when  any 
person  is  brought  before  them 
for  manslaughter  or  felony,  or 
suspicion  of  manslaughter  or 
felony,  being  bailable  by 
law,  shall  before  any  baiU 
ment,  take  the  examination 
of  the  prisoner,  and  the  exa- 
mination of  them  who  bring 
him,  of  the  fact  and  circum^ 
stances  thereof,  and  the  same, 
or  as  much  as  may  be  material 
to  prote  the  felony,  shall  put 
in  writing .  before  they  make 
the  bailment;  which  exami- 
nation, with  the  bailment,  the 
said  justices  shall  certify  at  the 
next  general  gaol  delivery,  to 
be  holden  within  the  limits  of 
their  commission." 
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As   this   statute    extended 
only  to  bailable  felonies,  and 
Rex         not  to  cases  where  the  justice 
v*  committed  a  prisoner  on  su8« 

WiLSOX*  picion  of  mansianghter  or  fe- 
lony, in  which  cases,  however, 
the  examination  of  the  pri« 
soner  and  of  those  who  brought 
him  before  the  magistrate,  was 
more  necessary  than  where  the 
prisoner  was  bailed ;  it  was, 
therefore,  enacted  by  statute 
^  and  3  PA.  and  M.  c.  10. 
*<  that  the  justice,  before  he 
ahall  commit  a  prisoner  brought 
before  him  on  suspicion  ef 
manslaughter  or  felony,  shall 
take  the  examination  of  the 
prisoner,  and  the  information 
of  those  who  bring  him,  of  the 
fact  and  circumstance  thereof, 
and  shall  put  the  same,  or  as 
much  thereof  as  shall  be  ma« 
terial  to  prore  the  felony,  in 
writing,  within  two  days  after 
the  said  examination ;  and  the 
same  shall  certify  in  such  form 
and  at  such  time  as  they  ought 
to  do,  if  such  prisoner  so  com- 
mitted had  been  bailed." 

In  the  construction  of  these 
statutes,  it  seems  now  to  be 
settled^  Hawk.  PI.  Cr.  b.  2.  c. 


46.  s.  15.  that  the  depositionrof 
a  witness,  taken  upon  oath,  in 
the  presence  of  a  prisoner  who 
has  been  brought  before  the 
magistrate  on  a  charge  of  fe« 
lony,  may  be  giren  in  evi* 
denceon  the  trial  of  an  in^ 
dictment  for  the  same  felony, 
if  it  be  proTed  on  oath,  to  the 
satisfaction  of  the  Court,  that 
the  informant  is  dead,  or  not 
able  to  travel,  or  that  he  is 
kept  away  by  the  means  and 
contrirance  of  the  prisoner. 
1  Hale,  PI.  Cr.  305  and  596 ; 
and  2  Hale,  PU  Cr.  5%  I 
Leach,  Cr.  C  14.  2  Leach, 
06.  Rex  T.  Pabie.  5  Mod. 
163.  and  3  T.  R.r  723.  Pro- 
rided  also,  that  the  deposi- 
tions offered  in  eridence  are 
proTed  to  be  the  same  as 
sworn  before  the  justice,  with- 
out any  alteration.  Before  the 
statute  of  Phil^  and  Mary^ 
a  deposition  taken  before  a 
justice  of  the  county,  where 
a  felony  was  committed,  would 
not  hare  been  efidence,  erea 
though  the  witness  had  died, 
or  was  unable  to  traTeh  See 
Phillips  on  ETidence,  102  ^  and 
jRe»T.iSm«fA,  post. 
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Humble  v.  Hvsr  and  Others. 

THIS  was  an  action  for  the  disturbance  of    .A  ^^  ^ 
,  ,  .  _        which  leasei 

common^    by  making    waggon    ways,    &c.  were  enrolled. 

The  defendants  contended  that,  notwithstanding  keptintheoS^ 

the  plaintifTs  right  of  common,  the  lessees  of  the  dftor*ofUie"^ 

Bishop  of  Durham,  under  whose  rights  they  pro-  himTsuch^oT 

tected  themselves,  had  been  in  the  constant  prac-  ficcr  holding « 

^.  ^  .        /  -  -  o  T  patent  office 

tice  of  grant mg  leases  of  way-leaves,  &c.     In  or-  m  the  county 
derto  prove  the  lease  ujion  which  the  question  tobeadmiHi- 
arose,    the  defendant's  counsel  produced  a  lease  Smtltrih^ 
granted  by  the  bishop  of  Durham  in   1724.     It  ."^i^^,^//"**- 
was  contained  in  a  book  which  was  kept  in  the  WshopofDar. 
office  of  the  auditor  of  the  bishop,  and  was  called  ginai  and 
the  Enrolment  Book.     The  witness  who  produced  ^eTMTb'l''' 
the  book,  stated  the  custom  in  that  office  to  be,  "*  *®*^ 
that  when  leases  were  granted,  an  original  and  a 
counterpart  were  executed.    The  original,  after  the 
counterpart  was  made  and  copied  into  the  enrol- 
ment book,    was  delivered  to  the  lessee.      The 
counterpart  executed  by  the  tenant  was  lost^  and 
the  original  lease  vms  not  produced. 

HuUock,  Serjeant,  for  the  plaintiff,  objected  that 
this  book,  beingof  a  private  nature,  was  not  ad- 
missible evidence.  It  was  in  the  custody  of  the 
bishop  who  claimed  the  right;  and  it  was  produced 
in  order  to  make  out  the  title  of  the  person  pro- 
ducing it.  Could  it  be  said,  therefore,  to  come 
from  an  unsuspected  custody.  The  office  of  the 
auditor  was  not  a  public  office.    The  public  could 

Vol,  I.  2  R 
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1817.  not,  as  matter  of  right,  search  at  this  office ;  a  man- 
damus would  not  lie  to  the  auditor  to  produce  the 
book  in  question.     It  was  not,  therefore,  within 

Hunt.  the  analogy  of  the  court  rolls  of  a  manor  ;  nor  did 
the  office  of  auditor  resemble  that  of  the  steward 
of  a  manor.  The  book  itself  was  a  mere  register 
or  index  to  the  bishop's  leases,  and  could  not 
in  any  sense  be  regarded  as  a  public  muniment. 

Topping  and  Scarlett,  contra.  The  bishop  was 
not  to  be  regarded  as  a  private  individual.  The 
right  of  his  see  invested  him  with  a  public  cha- 
racter. He  was  obliged  to  have  an  auditor  and 
an  enrolment  office  ;  and  the  auditor  was  a  patent 
officer,  recognized  in  the  county  palatine  as  such. 
All  deeds  relating  to  the  rights  of  the  bishopric 
were  here  kept ;  and  no  persons  interested  in  any 
documents  were  prohibited  from  consulting  them. 

Wood,  Baron.  1  consider  this  book  as  a  pub- 
lic muniment.  Search  has  been  made  for  the 
countei-part,  hot  it  has  not  been  found  ;  the  next 
best  evidence>  therefore,  is  the  enrolment.  This 
office  is  conducted  like  a  public  office  ;  the  auditor 
is  a  patent  officer ;  the  practice  has  always  been 
to  enrol  leases,  and  I  will  presume  this  to  be  a 
correct  copy. 

Hullock,  Serjeant,  Brougham^  and  Tindalt,  for 
the  plaintiff. 

Topping,  Scarlett,  Richardson,  and  Grey,  for 
the  defendants. 
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Hat  and  Another  v.  Monkhouse  and  Another. 


THIS  i^as  an  action  for  money  had  and  re-  if.  being 
ceived.  The  plaintiffs  were  the  assignees  of  ^si^^saship* 
one  Mathews,  a  bankrupt ;  and  the  question  turned  {ee^or*B.^by' 
upon  the  clause  of  the  statute  of  James  I.  relating  ^L^xhJ^Mp 
to  reputed  ownership.  Mathews  wsls  indebted  to  »re^>teredde 
the  defendants  in  a  large  sum  of  money  ;  and^  pre-  name  of  c.  and 
vious  to  his  bankruptcy^  had  assigned  to  a  Mr.  registry  is  nut 
Fairhairty  in  trust  for  the  bankrupts,  a  vessel  called  Jhe'lsleft  "^ 
the  Dolphin,  The  debt  was  to  be  paid  by  instal-  ^^^{^^^/^""^ 
ments.     Upon  the  assignment  of  the  vessel,  the  ^l>o  ijecoiiet 

i*  n  ^  •  ,  a  bankrupt. 

proper  forms  or  transfer  were  gone  through  at     Q.  if  she 
the  custom-house ;  and  the  vessel  was  registered  S^T^'ees  un- 
de  novo,  in  the  name  of  Fairbain,  and  Mathews  ofvijacTi.^o! 
continued  in  possession  of  the  vessel  until  the  25th  ^^^ 
March   1816.      But  a  certificate  of  registry  in 
Fairbain's  name  was  put  on  board  the  ship.     Ma* 
thews  had  engaged  the  captain  of  the  vessel,  and 
acted  throughout  as  managing  owner.     From  the 
period  of  the  assignment  to  Fairbain  (which  was 
by  the  way  of  mortgage)  and  bore  date  the  22d 
Dt'comber    1815,    the    vessel     had    made     three 
voyages  under  the  controul    of  Mathews.      The 
first  was  to  Rouen  in  January,  when  the  certifi- 
cate of  registry  in  Fairbain* s  name  was  on  board 
of  her.     The  captain  who  navigated  her  to  Rouen 
liad  been  engaged  by  Mathews,  and    went  out  of 
his  employ   in  the  month  of  March  1816.     Ma^ 
thews  then  engaged  another  captain  ;  and  sent  the 
vessel  with  a  cargo  of  coals  to  Topsham  in  Devon^ 
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1817.      shire,  where  he  received  the  cargo  on  the  15th  of 
^^"^^^^^     April.     The  vessel  was  then  chartered  by  Ala-- 
Mid  Another  *^^*  ^^  ^  voyage  to  Cardiff^,  and  thence  to  Lofi" 
V.         don.    In  the  month  of  June  the  vessel  returned 
*Jj**°^"  to  Newcastle;  and  was  taken  possession  of  by  Fair- 
bain,  in  trust  for  the  defendants.     A  person  of 
the  name  of  Gilly  was  then  the  captain^  who  ap- 
plied to  Fairbain  for  money  due  to  him  upon  the 
voyage  from    Cardiff^  to  London.     Fairbain  said 
that  he  had  nothing  to  do  with  the  vessel  at  that 
time^    and    would  not  pay  any  charges  of   the 
voyage.     Mathews  had  committed  an  act  of  bank- 
ruptcy in  January  1816^  to  which  time  the  com- 
mission referred. 

Hullock,  Serjeant^  and  Tindall,  for  the  plaintiffs, 
relied  on  Mair  v.  Glennie,  4  Maule  and  Selw. 
840 ;  in  which  it  was  laid  down^  that  a  transfer 
of  a  ship  and  cargo  at  sea^  conveyed  by  M.  to  S. 
as  security  for  money  borrowed^  by  executing 
and  delivering  to  S.  a  bill  of  sale  of  the  ship^  &c. 
was  held  not  to  pass  the  property  to  S.,  where  S. 
neglected,  upon  the  ship's  return  to  port,  and  no- 
tice thereof,  to  take  possession,  or  to  do  any  act 
to  notify  the  transfer  of  the  property  to  him ;  but 
that  the  property  passed  to  the  assignees  of  M. 
by  virtue  of  21  James  I.  c.  19. 

Scarlett  and  Richardson,  contra,  distinguished 
this  case  from  Mair  v.  Glennie.  The  certificate 
of  registry  was  on  board  the  Dolphin ;  all  the 
forms  of  transfer  were  regularly  gone  through 
at  the  custom-house.  The  legal  tftle  was  taken 
by  Fairbain  as  trustee  for  the  defendants;  and 
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Mathews  merely  continued  to  act  as    agent  for       1817. 
them.     His  controul,  order,  and  disposition,  over     ^"^^^^"^^ 
the  ship  were  not,  therefore,  of  that  nature  which  ^^^  Another 
gave  reputation  of  ownership.     If  any  man  had         r. 
enquired  at  the  custom-house  of  the  port  where  ^j^f *^^'* 
the  ship  was  registered,  they  would  have  learned 
that  Mathews  had  parted  with  his  interest. 

Wood,  Baron.  I  think  this  a  point  of  very 
great  importance.  I  will  reserve  it,  and  (he  best 
way  will  be  to  put  it  into  a  case. 

Verdict  for  the  plaintiffs,  subject  to  the  decision 
of  the  Court  upon  the  case. 

Hullock,  Serjeant,  and  Tindall,  for  the  plaintiffs. 

Scarlett  and  Richardson  for  the  defendants. 


The  Registry  Acts  are  a  part 
of  the  public  policy  of  the 
state ;  and,  thoogb  they  hare 
sometimes  introduced  much 
perplexity  in  questions  of  title 
to  shipping,  and  have  thereby 
been  employed  to  supersede 
equity  by  the  formalities  of 
the  law,  they  are  nerertheless 
very  properly  maintained  as 
the  basis  of  the  nafigation  of 
the  country. 

But  in  all  questions  upon 
them,  the  courts  have  nerer 
lost  sight  of  their  original  par* 


pose,  and  hare  never  giren 
them  a  larger  authority  than 
what  belongs  to  them  with  re- 
ference to  this  effect.  The  law 
requires  a  compliance  with  the 
general  profisions  of  them, 
in  order  to  constitute  a  per« 
feet  title  to  ships;  and  that 
all  these  formalities  may  be 
duly  obserred,  it  annuls  a  con- 
tract in  which  any  of  the  more 
substantial  are  wanting.  In 
this  respect,  indeed,  as  in  most 
others,  the  Registry  Aets  bear 
a  strong  analogy  to  the  Stamp 
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1817.  Acts.  The  strict  obsenraDce  of 
V^^v*^/      the  stamp  acts  is  enforced  for 

Hay  the  purposes  of  revenue.  The 
and  Another  strict  obserrance  of  all  the 
.y      ^'  forms  of  registration^   as  re- 

MONKHOUSE  .      ,  .      .  •     J  / 

tnd  Another  'P^**  shipping,  is  required  for 
the  great  maritime  interests  of 
the  country.  But  in  both 
cases  these  formalities  are 
merely  modes  of  title.  They 
in  no  respect  alter  the  nature 
of  a  contract. 

In  the  above  case,  if  the  law 
had  required  a  mere  simple 
transfer,  an  ordinary  act  of 
alienation,  there  would  have 
been  no  difficulty.  Posses- 
sion, order,  and  controul, 
would  justify  the  legal  pre- 
sumption of  reputed  owner- 
ship ;  and,  under  that  inter- 
pretation, the  construction  of 
the  bankrupt  laws  would  have 
gfyen  the  property  to  the  as- 
signees. The  question,  there- 
fore, here  simply  is,  whether 
the  superinduciion  of  the  for- 
malities of  the  registry  act 
have  so  altered  the  nature  of 
the  contract,  as  to  take  the 
possession  of  the  property  out 
of  the  cases  of  reputed  owner- 
ship under  the  bankrupt  laws. 
Or  whether,  as  we  have  ob- 
serred,  they  are  mere  forms 
prescribed  by  public  policy  for 
such  contracts,  and  in  no  de- 
gree alter  the  essential  nature 
of  such  dealings.  Vide  ^se^ 
posieUi  in  this  Note. 


A  short  reriew  of  the  S#* 
gistry  Acts  may  be  of  Qse« 
They  are  so  frequently  brought 
into  discussion  in  courts  of  jus*  > 
tice,  and  are  in  tbemselYes  at* 
tended  with  so  much  diiScolty, 
that  it  may  not  be  impertinent 
to  our  purpose  to  classify  and 
distribute  them : 

All  merchant  ships,  whe- 
ther employed  in  covntry  trade 
or  distant  yojrages  (with  oer<* 
tain  exceptions  as  to  bulk 
and  built,  which  the  Acts  spe- 
cify with  sufficient  clearness,) 
are  required  to  be  registered  in 
the  manner  prescribed  by  the 
26th  Geo.  III.  c.  60.  And 
by  the  17th  section  of  the  same 
statute  it  is  enacted  that,  when 
the  property  in  any  vessel  be- 
longing to  any  of  hb  Majesty's 
subjects  shall  be  transferred  to 
any  other  of  his  Majesty's  sub- 
jects, in  whole  or  part^  the 
certificate  of  the  registry  of 
such  yessel  shall  be  truly  and 
accurately  recited  in  words  at 
length  in  the  bill  of  sale  there- 
of; and  otherwise  such  bill  of 
sale  shall  be  void,  to  all  in- 
tents and  purposes. 

The  words  of  this  section 
are  general ;  and  extend  to  all 
transfers  of  property  in  a  ship 
to  a  British  subject,  whe- 
ther the  ship  be  in  pert^  or  at 
sea* 

Thus,  in  RoUestan  y.  H^ 
berf  and  Qthersj  9  T.  R.  400, 
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where  it  appeared  that  A.  be- 
ing indebted  to  the  defendants 
in  a  large  som  of  money,  gave 
them  his  promissory  note  for 
three  motiths,  and  as  a  secu- 
rity executed  to  them  a  bill  of 
sale  of  a  ship  then  at  sea :  the 
bill  of  salt  was  absolute  on  the 
face  of  it ;  but  it  did  not  con- 
tain a  recital  of  the  certificate 
of  registry  as  required  by  the 
Acts.  At  the  time  when  A. 
deposited  this  bill  of  sale  with 
the  defendants,  he  took  from 
them  a  counter  acknowledg- 
ment in  writing,  in  which  they 
promised  to  return  the  said 
bill  of  sale  upon  payment  of 
the  note.  But  A.  had  com- 
mitted an  act  of  bankruptcy 
before  the  note  had  become 
due.  Upon  the  arrival  of  the 
ship  in  England  the  defendants 
took  possession  of  her.  There 
were,  therefore,  two  questions 
upon  this  case:  1.  Whether 
the  sale  was  absolute,  or  a  de- 
posit? 2.  Whether  it  was 
good  as  against  the  bankrupt 
laws?  Upon  these  questions 
it  was  holden  by  K.  B. :  first, 
that  the  transaction  was  not  a 
deposit,  but  an  absolute  bill  of 
sale  ;  and,  as  to  the  ship  being 
at  sea,  it  was  within  the  words 
of  the  Registry  Acts;  and, 
therefore,  those  acts  had  not 
been  complied  with.  Secondly, 
that  the  defendants  had  no 
lien  on  the  ship,  but  that  the 


interyening  bankruptcy  had  di-        1817. 
Tested  the  property,  which  had     ^^^V^/ 
become  that  of  the  assignees.  Hat 

By  the  equity  of  the  Re-  ^"^  Another 
fei^try  Acts,  which  are  inter-  x.      ''' 
preted  according  to  their  pur-  ^nd  Another 
pose,  a  mere  clerical  mistake 
will  not  vitiate  the  bill  of  sale, 
where  the  certificate  is  effec- 
tually the  same  with  the  re- 
cital of  it.     But  a  substantial 
yariation   will.      Rollesion  ▼. 
Smith,  4  T.  R.  1 6 1 .     Wester* 
dell  ▼.  Dalcy  7  T.  R.  306. 

In  order  to  remove  some 
doubts  which  had  arisen  upon 
the  words  of  the  Registry  Act, 
26  G.  III.  a  subsequent  statute, 
the  34th  G.  III.  c.  68.  s.  14.  was 
passed,  by  which  it  is  required 
that  all  transfers  of  ships,  ^c. 
shall  be  made  by  bill  of  sale, 
or  instrument  in  writings  con- 
taining such  recital  as  is  pre- 
scribed by  the  clause  in  the 
former  act.  The  17th  section 
of  the  26th  Geo.  III.  does  not 
require  the  recital  of  the  in- 
dorsements made  upon  the  cer- 
tificate upon  every  successive 
transfer ;  but,  by  the  statute 
34  Geo.  III.  c.  68.  s.  15.  the 
contract  will  be  void,  unless 
such  indorsements  shall  be 
made.  In  Maester  t.  Atkinsy 
5  Taunt.  381.  it  was  decided 
that  these  statutes  did  not  pre- 
vent a  person  from  having  a 
lien  upon  the  papers  deposited 
with  him  of  a  ship  which   II 
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was  cooimisuoned  to  sell.    Iq 

Wilson  y.  Heather^  5  Taunt. 

Hat  ^*^^*  ^^    ^^    adjudged,   that 

and  Another  ^^   there    be    an    instmment, 

V.  purporting  to  convey  the  ship 

MoMEHOUSE  to  a  lender  for  a  security  of 

ana  Anotlier  m^pey,  such  instrument  being 

effectually  an  alienation  of  the 

ship,  must  pursue  all  the  forms 

of  the  Registry  Acts. 

This,  unquestionably,  is  a  ri- 
gour, and  a  great  practical  in- 
convenience to  ship  owners, 
which  belongs  to  the  personal 
nature  of  the  ship,  as  a  chat- 
tel. It  certainly  appears  a 
hardship,  that  the  smallest  sum 
cannot  be  borrowed  upon  the 
most  Taluable  vessels,  without 
such  a  transfer  as  is  required 
by  the  Registry  Acts.  There 
is  likewise  this  further  incon- 
venience, that,  upon  a  con- 
tract of  mortgage  in  respect 
to  a  British  registered  ship, 
there  is  no  equity  of  redemp- 
tion ;  and  the  ship  becomes  06- 
soUdely  the  property  of  the 
mortgagee.  Neither  law  nor 
equity  afford  any  relief  in  this 
case* 

In  the  course  of  practice  it 
must  have  been  seen,  that  great 
embarrassment  has  accrued  to 
merchants  from  this  circum- 
stance ;  and4t  might  be  wor- 
thy of  cojislderation,  whether 
such  a  departure  might  not  be 
allowed,  from  the  strictness  of 
the  Registry  Acts^  as  would 


accommodate    the    ezigenciev 
of  the  merchant  without  im- 
pairing the  public  policy  of  tii 
country,    upon    whick    theae 
statutes  are  founded. 

But  in  these  contracts,  as  in 
all  others,  thotigh  the  original 
deed  may  be  void  by  a  defect 
in  the  required  formalitiei,  the 
injured  party  may  have  his 
remedy  upon  the  equity  of  a 
collateral  covenant.  Tlie  case 
of  Kerruon  t.  Cofe,  8  East. 
231 .  was  a  case  between  amort- 
gagor  and  mortgagee,  under 
such  circumstances* 

It  is  to  be  observed,  that  the 
port  <<to  whkk  a  $kip  be^ 
longsy''  is  ascertained  by  sta- 
tute 26  Geo.  III.  c.  60.  s.  5. 
to  be  that  ^^  from,  and  io 
which,  she  shall  nsnally  trade^ 
and  at  or  near  which  the  hus- 
band, or  acting  ewner^  vsoally 
resides." 

The  further  r^golations  re- 
quired by  the  I^gistiy  Acts 
are  as  follows : 

The  ship  must  manifestly  be 
sold,  either  in  the  port  to 
which  it  belongSy  or  daring  its 
absence  from  such  port*  la 
the  first  case,  such  sale  mast 
be  acknowledged  by  an  in- 
dorsement (according  to  tlie 
prescribed  form)  upon  the  cer^ 
tificate  of  the  register,  iiefore 
two  witnesses,  expressing  the 
place  of  the  residence  of  the 
persons  or  persoii  to  whom 
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such  transfer  b  made;  ory  if 
such  person  or  persons  be  re- 
sident in  a  British  factory,  oat 
of  the  king's  dominions,  the 
name  of  such  factory ;  or, 
if  they  are  resident  in  a  fo- 
reign town  or  city,  and  are  not 
members  of  a  British  factory, 
the  name  of  such  town,  &c. 
and  of  the  house  or  partner- 
ship in  Great  Britain  or  Ire- 
land for  or  with  whom  they 
are  agents  or  partners.  And 
a  copy  of  this  indorsement 
must  be  delif  ered  to  the  party 
to  whom  the  transfer  is  made, 
or  his  agent,  to  the  registering 
officer,  who  is  required  to  cause 
an  entry  thereof  to  be  indorsed 
on  the  affidayit,  on  which  the 
original  certificate  of  the  re- 
gistry was  obtained,  and  to 
make  a  memorandum  of  the 
same  in  the  book  of  registry, 
and  giro  notice  thereof  to  the 
commissioners  of  customs. 

In  the  second  case,  namely, 
where  the  sale  takes  place 
during  the  absence  of  the  ship 
from  the  port  to  which  she 
belongs;  as,  in  this  case,  an 
indorsement  upon  the  certifi- 
cate cannot  here  be  imme- 
diately made,  such  sale  must  be 
made  by  a  bill  of  sale,  or  other 
instrument  in  writing,  and  a 
copy  of  the  same  must  be  de- 
lirered  to  the  proper  officer; 
and,  as  in  the  preceding  case, 
an  entry  thereof,  indorsed  on 


the  affidavit,  a  memorandum 
made  in  the  book  of  register, 
and  notice  giren  to  the  com- 
missioner of  customs;  and, 
within  ten  days  after  the  ship 


1817. 


Hay 

and  Another 

V, 

returns  to  the  port  to  which  she  Jlj^J^Xr 
belongs^  an  indorsement  is  to 
be  made  and  signed  by  the 
owners,  or  their  agents,  and  a 
copy  thereof  delirered  as  be- 
fore-mentioned;  otherwise  the 
bill  of  sale  will  be  void.  And, 
as  before,  an  entry  thereof  is 
to  be  indorsed,  and  a  memo- 
randum made. 

Independently  of  the  gene- 
ral public  policy  of  these  Acts 
the  legislature  seems  to  hare 
added  some  of.  the  particular 
regulations,  in  order  to  facili- 
tate and  secure  contracts  for 
shipping.  Thus,  the  public 
are  enabled  to  trace  from  port 
to  port  to  whom  the  property 
in  British  ships  belongs ;  and 
the  interest  of  purchasers  it 
perhaps  not  less  consulted,  by 
the  effect  of  these  Acts,  than 
the  great  public  object,  that  of 
prerenting  foreigners  from  be- 
ing ownen,  or  holding  shares, 
in  British  ships. 

A  third  state  of  circnm* 
stances  under  which  a  contract 
for  the  sale  of  a  ship  may  be, 
is,  when  the  ship-owners  at* 
resident  in  a  country,  not  un- 
der the  king's  dominions;  or, 
where  such  parties  are  agents 
for,  or  partnera  in  a  bouse,  or 
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.  v^V^w^     in  Great  Britain  or  Ireland^  at 

Hay         the  time  when  the  transfer  b 

and  Another  made.    In  this  circumstance, 

^*  six  months  are  allowed  after 

*^2^f**T^  the     transfer   for    complying 

and  Another     . ,      ^      .  n     .  j  j 

with    the    forms.      ProTided 

only  that,  within  ten  days 
after  the  arriTal  of  such  owners 
or  their  agents,  in  this  king- 
dom, if  the  9hip  be  in  mmfport 
in  this  kingdom ;  if  not,  then 
within  ten  days  after  suck  ship 
shall  90  arrive,  an  indorsement 
shall  be  made  by  the  owners, 
or  their  agent,  and  a  copy  de- 
livered  as  before-mentioned ; 
otherwise  the  bill  of  sale-to  he 
Toid ;  and  an  entry  must  be 
indorsed,  and  a  memorandum 
made  as  before. 

Through  most  of  the  forms 
which  are  required  by  these 
statutes  there  are  two  acting 
parties  :  the  one,  the  parties 
in  the  contract ;  the  other,  the 
public  officers.  The  equity  of 
the  legislature  does  not  hold 
the  one  responsible  for  the 
acts  of  the  other.  If  the  par- 
ties in  the  contract  hare 
omitted  any  of  the  necessary 
forms,  the  contract  is  an- 
nulled, as  the  penalty  of  their 
act  of  omission,  fiut  if  the 
public  officers  have  made  such 
omission,  the  contract  is  not 
thereby  vacated.  The  distinc- 
tion is,  that,  as  respects  the 
coutractiDg   parties,    the  sta« 


tvites  are  imperatiTe ;  but  are 
directory  only  as  respects  the 
public  officers.  Heath  ▼.  Hub* 
bardy  4  East.  110.  Under- 
wood  J.  Miller  J  1  Taunt.  187. 
If  the  statutes  haye  not  limit- 
ed the  time  for  the  perform- 
ance of  any  act  required  to  be 
done  by  the  party,  the  con- 
struction of  the  law  is,  that  it 
shall  be  done  within  a  reason- 
able time.  Palmer  t.  Mo^onj 
2  M.  and  S.  43. 

A  registry  is  not  a  document 
required  by  the  law  of  nations 
as  expressWe  of  a  ship^s  na- 
tional character.  Le  Chemu 
nantj.PearsQn,  4Tannt.367. 
Indeed,  the  registry  acts  are 
altogether  to  be  considered  as 
forms  of  municipal  institution  ; 
and  scarcely  any  traces  of  a 
like  system  are  to  be  found  in 
the  laws  of  any  other  nation. 
It  seems,  howeyer,  as  if  the 
United  States  of  America  were 
about  to  form  a  maritime  and 
navigation  system  upon  the 
model  of  Great  Britain.  A 
foreign  built  ship,  British 
owned,  is  not  required  to  be 
registered.  Long  t.  Duff^  2 
B.  and  P.  209.  But  if  a  ship, 
registered  at  one  port,  is  trans- 
ferred, while  at  sea,  to  a  pur- 
chaser residing  at  another  port 
in  this  kingdom,  the  proper 
mode  of  perfecting  the  trans- 
fer within  the  requisitions  of 
the  Ship  Register  Acts  is^  by 
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a  registration  de  novo  id  her 
new  port,  Hubbard  j.  John^ 
stoncj  3  Taunt.  177.  It  is 
not  necessary  for  a  ship  to  re- 
turn to  her  former  port,  in  or- 
der to  have  a  memoranduoi  of 
the  transfer  indorsed  on  her 
certificate  of  registration.  Nor 
b  it  necessary  for  the  pur^ 
chaser  to  send  a  copy  of  the 
bill  of  sale  to  her  former  port : 
nor  to  indorse  a  memorandum 
of  the  transfer  on  her  certifi- 
cate of  registry  within  ten  days 
after  the  ship's  return  to  Eng- 
land. 3  Taunt.  177.  In  the 
great  case  of  Hubbard  v.  John^ 
stone f  abo?e  cited,  it  was  said 
by  Mr.  Baron  IVoodj  in  deli- 
vering his  judgment,  that  the 
property  of  a  ship  Tests  in  the 
purchaser  instantly  upon  the 
execution  of  the  bill  of  sale, 
not  from  the  time  of  compli- 
ance with  the  register  acts;  de- 
feasible, nevertheless,  upon  fai- 
lure to  comply  with  these  acts. 
And  that  the  Register  acts, 
so  far  as  they  applied  to  de« 
feat  titles,  and  create  for- 
feitures, were  to  be  construed 
strictly  as  penal,  and  not  li- 
berally as  remedial  laws.  Per 
Woodj  Baron,  and  Heaihy  Jus« 
tice.     Ibid.  id. 

In  Palmer  t.  Moxon^  %  M. 
and  S.  43.  it  was  determined 
by  K.  B.  that  a  bill  of  sale  of 
three-fourth  parts  of  a  ship, 
then  being  in  the  port  to  which 


she    belonged,    executed    by         1817. 
three    or  four  joint  owners,     V^V^b/ 
transferred  the  property  to  the         Hat 
Tendee  at  the  time  of  its  execu-  *od  Another 
tion :  if,  at  that  time,  a  memo-  .,      ^' 

,        '     ^         ,    ,        '  MONKHOUSK 

randum  of  such  transfer  were  ^^^  Another 
indorsed  on  the  certificate  of  re- 
gistry, and  signed  by  the  three, 
and  a  copy  of  such  indorse* 
ment  delivered  to  the  proper 
officer  on  the  next  day;  and 
if,  afterwards,  within  a  ret* 
sonable  time,  the  other  owner 
executed  the  bill  of  sale,  and 
signed  the  indorsement,  and  a 
copy  of  the  indorsement,  signed 
by  the  four,  were  left  with 
the  proper  officer.  Therefore 
where,  upon  a  writof,/Sm/a- 
cias  against  one  of  the  three, 
the  sheriff  seized  his  share  af« 
ter  the  execution  of  the  bill  of 
sale  and  signature  of  the  in- 
dorsement by  the  three,  but 
before  the  delivery  of  the  copy 
of  such  indorsement  to  the 
proper  officer :  it  was  holden, 
that  the  sheriff  might  abandon 
the  seizure,  and  return  nuUm 
bona.  Palmer  v.  Moxon^  3 
M.  and  S.  43. 

But  in  Moss  t.  Chamocky 
2  East.  430.  (a  case  not  alto« 
gether  to  be  reconciled  with 
subsequent  decisions,  and  more 
especially  with  the  opinions  of 
some  of  the  Judges  in  Hub^ 
bard  v.  Johnstone^  3  Taunt. 
177.)  it  was  holden,  that  if  a 
trader  became  a  banlerapt  be- 
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1817.        tween  the  time  of  execatiug  a 

^•^V^fc/      bill  of  sale  of  a  ship  at  sea  to 

H4T         the  defendant,  and  the  time  of 

and  Another  the  defendant's  complying  with 

^'  the  requisites  of  the  registry 

JMoirKHonsE  .^x.     ..       •         .  ... 

and  Another  ^^^^'  ^^^"^^^  ^^^  requisites 
were  completed  after  (he  ad  of 
bankruptcy^  and  before  the  ac- 
tion brought,  the  property  did 
not  pass  ;  but  the  assignees  of 
the  bankrupt  might  recover 
the  possession  of  the  ship  in 
troTer. — And  see  Young  r. 
Brandon^  8  East.  10. 

The  Registry  Acts  are  im- 
perEtiye  upon  roluntary  con- 
tracts between  party  and  party 
only ;  -  but  are  not  so  upon 
transfers  which  are  made  by 
the  operation  of  law,  or  by 
causes  independent  of  the  will 
of  the  immediate  partief. — 
Thus,  assignments  by  Commis- 
sioners of  Bankrupt  to  as- 
signees under  the  bankrupt 
laws,  and  titles  passing  to  exe- 
cutors and  administrators,  in 
case  of  death,  may  be  trans- 
mitted without  any  of  the 
forms  required  by  these  sta- 
tutes. In  the  same  manner, 
whaterer  falls  within  the  scope 
and  object  of  21  Jac.  I.  c.  19. 
(as  we  haye  observed  in  the 
beginning  of  fhis  note,)  is  ex- 
empted from  these  statutes. 
Robmion  t.  Macdonnel^  K.  B. 
Trinity  Term,  56  Geo.  III. 
Thus,  in  trover  for  a  ship : — 
B.  being  the  registered  owner, 


executed  a  bill  of  sale  ef  the 
ship  to  5.  as  a  security  for  ad- 
vances, which  had  been  made 
by  S.  to  B.    At  the  time  of 
the  execution  of  the  bill  of 
sale  the  ship  was  at  sea; — 
she  returned  the  latter  end  of 
the  year  1811.     S.  did  not 
take  possession  ;  but,  in  May, 
1812,  the  ship  was  registered 
in  the  name  of  S.     Notwith- 
standing  this  alteration,  the 
ship  continued  under  the  con- 
troul  of  B.  who  ordered  her 
out  for  the  whale  fishery,  ap- 
pointed the  captain,  and  ex- 
ercised all  the  ordinary  acts  of 
ownership.  5.  became  a  bank- 
rupt; the  ship  returned,  and 
shortly    after    B.    became  a 
bankrupt.    The  question  was, 
whether  B.  was  the  ostensible 
owner,  under  the  statute  21 
Jac.  1.  c.  19.  so  as  to  give  his 
assignees  a  claim  to  the  ship. 
The   Court  were  of  opinion 
that   B.    woi  the    ostensible 
owner.    Selwyn's  Nisi  Prius, 
4th  ed.  1142. 

The  registry  of  itself  is  not 
evidence  of  property,  unless  it 
can  be  confirmed  by  some  col- 
lateral circumstance,  which 
shews  that  such  registry  has 
been  made  by  the  authority  or 
adoption  of  the  persons  sought 
to  be  charged  as  owners.  In 
this  case  it  would  appear,  that 
the  r^stry  is  not  evidence,  as 
a  registry,  to  charge  a  person^ 


\ 


DURHAM  ASSIZES,  57  GEORGE  HI. 


613 


Cfen  primA facte,  unless  such 
person  is  directly  connected 
with  the  entry,  and  it  be  shewn 
that  he  had  acted,  either  per- 
sonally, or  by'liis  agents,  in 
the  contract  with  which  be  is 
sought  to  be  charged,  upon 
the  ground  of  such  registry. 
Tinkler  r.  Walpolcy  14  East, 
226.  and  Trewhdla  t.  RowCy 
11  East.  435. 

The  statutes  of  registration 
haye  not  omitted  to  proTide 
for  accidents  and  incidents,  to 
which  this  kind  of  chattel  is 
peculiarly  exposed.  Officers, 
therefore,  are  permitted  to 
make  a  registry  de  novo,  under 
the  five  following  circum- 
stances:— 1.  Where  the  old 
certificate  has  been  lost  or  mis- 
laid, 26  Geo.  III.  c.  60.  s.  22. 
— ^2.  Where  the  certificate  is 
wilfully  detained  by  the  mas- 
ter, 28  Geo.  III.  c.  34.  s.  14. 
34  Geo.  III.  c.  68.  s.  19 — 
3.  Where,  after  a  transfer  of 
part  of  the  property  in  the 
same  port,  the  owners  of  the 
part  noi  transferred  desire  a 
new  registry,  34  Geo.  HI.  c. 
68.  s.  21.— 4.  Wher«  the  ship 


is  altered  in  form  or  burthen,  1817. 

26  Geo.  III.  c.  60.  s.  24.—  >^v^^/ 

5.  When  any  transfer  of  pro-  Hat 

perty  to  another  port,  7  and  »^^  Another 

8  W.  III.  c.  22.  8.  21.  „     ^' 

MONKHOUSS 

It  may  be  necessary  here  to  and  Another 
add  that,  in  order  to  take 
away  all  possible  evasion,  it  is 
expressly  prohibited  to  change 
the  name  of  the  ship,  26  Geo. 
III.  c.  60.  s.  19.  See  like- 
wise  34  Geo.  III.  c.  68.  s.  22. 

We  haye  examined  this  sub- 
ject at  some  length  on  ac- 
count of  its  great  practical 
importance  to  merchants.  The 
public  are  indebted  for  the 
greater  part  of  these  acts  to  the 
industry  and  ability  of  the  late 
Earl  of  Liverpool,  a  noble- 
man, who,  without  much  os- 
tentation, has  done  more,  as  a 
statesman,  to  uphold  the  ma- 
ritime predominance  of  the 
country,  than  almost  any  man 
who  lias  preceded  or  followed 
him.  The  professional  reader 
need  not  be  informed  that  this 
subject  has  been  most  ably 
treated  by  Mr.  Justice  Ab^ 
boUy  in  his  work  on  Ship- 
piog. 
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Angnst.  Rex  V.  Charles  Smith. 

muScTeMhi^^'  rTIHE  prisoncF  was  indicted  for  the  murder  of 

^l^e^eas^  -*-    Ckavles  StuaH,  under  circumstances  of  con- 

uk"'*'***th  siderable   aggravation.       In  order  to  bring  the 

presence  of  charge  home  to  him,  Richardson  and  Grey,  for  the 

bu^t^soch'de-  prosecution^    tendered  in  evidence  a   deposition^ 

^eu^i^the  made  by  the  deceased  on  the  day  after  the  &ct 

Embsence  of  Ac  ^^^  committed,  before  two  Justices  of  the  Peace 
ruouer,  ana  ' 

eafterwardi   for  Jiewcasile,      As  to  thjs  deposition,    the  cir- 

read  over  to  1  n    i  «  i 

the  deceased,  cumstauccs  Were  as   follows: — All  but  the  three 

iSn^c  of  Sc  last  lines  of  it  had  been  written  before  the  prisoner 

^d^A^i  was  present.     He  was  then  brought  into  the  room. 

traA  ont!**  ^^^  deceased  was  re-sworn  in  his  presence.     The 

this  will  make  written  part  was  then  read  over  to  the  deceased, 

the  deposition    ...  .  i       «  j    j-  ^«      .i 

evidence        m  the  prisoncr  s  presence,  slowly  and  distinctly. 

priMwr?**  At  the  conclusion  he  assented  to  the  truth  of  it. 
The  remaining  three  lines  were  then  taken,  in  the 
presence  of  the  prisoner,  from  the  mouth  of  the 
deceased.    He  then  made  his  mark. 

The  prisoner  was  asked  whether  he  would  chuse 
to  put  any  questions  to  him,  but  declined  to  do  so. 

E.  Alderson,  for  the  prison^r^  objected^  that  this 
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deposition  was  inadmissible^  except  as  to  the  last  1817. 
three  lines.  If  not  good  as  a  deposition^  it  could 
not  be  good  as  a  dying  declaration  ;  for  the  de-* 
ceased  was  not  under  apprehension  of  death  at  Smith. 
the  time^  (which  was  admitted).  Then  it  can  only 
be  good  as  a  deposition  under  the  statute  of  Philip 
and  Mary.  To  make  it  so^  it  must  be  given  in  the 
prisoner's  presence^  that  he  may  have  power  to 
cross-examine ;  and  lie  must  first  have  a  fair  op- 
portunity to  do  so.  Now,  in  order  to  do  that, 
he  ought  to  have  seen  the  deceased  examined, 
that  he  might,  with  his  own  eyes,  judge  of  the 
manner  in  which  he  gave  his  testimony ;  that  he 
might  observe  in  what  parts  the  deceased  doubted, 
and  where  his  memory  was  not  so  accurate.— 
This  is  not  obtained  by  a  mere  reading  over  of 
the  deposition  to  the  deceased  after  it  was  ready 
cut  and  dried.  And,  as  to  his  assent  at  the  con- 
clusion, it  could  not  weigh  much  in  the  case.  Be- 
sides, leading  questions  might  have  been  put,  and 
improper  means  employed  in  the  prisoner's  ab- 
sence, on  which  the  written  part  might  depend^ 
The  statute,  he  contended,  ought  to  be  construed 
strictly. 

But  Richards,  C.  B.  thought  the  whole  depo- 
sition admissible.  He  observed,  that  the  statute 
did  not  mention  the  prisoner's  presence  at  all. 
Undoubtedly,  however,  the  decisions  established 
the  point,  that  the  prisoner  ought  to  be  present, 
that  he  mi^ht  cross-examine.  But  here  he  had 
that  advantage  offered  him,  and  omitted  to  use  it. 
The  deceased  was  re-sworn  in  his  presence,  and 
re-asserted  what  he  had  before  said,  by  assenting 
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Rex 

V. 

Smith. 


The  prisoner  was  convicted^  and  left  for  ezecu* 
tion,  on  Monday,  the  18th  of  August,  at  ^eto- 
castle.  At  Carlisle,  on  Saturday,  August  the 
16th3  Alder  son  mentioned  to  Richards,  C.  B.  the 
case  of  Rex  v.  Forbes,  at  York  Spring  Ass.  1814, 
upon  reading  a  note  of  which  the  Chief  Baron 
sent  an  express  to  respite  the  execution^  in  order  to 
give  time  to  take  the  opinion  of  the  twelve  Judges 
on  the  point  of  law. 

Richardson  anc^  Gr^  for  the  prosecution. 

E.  Alderson  for  the  prisoner. 

The  prisoner  was  afterwards  executed. 
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Hartley  v.  Harriman. 


CASE— That  defendant's  dog  bit,  chased^  wor-  inanpction 
ried,  and  killed  plaintiff's  sheep.  It  was  tiog^acJiwuim. 
stated  in  both  counts  that  defendant  knew  the  said  ^J^hCcbhad 
dog  to  be  accustomed  to  bite,  worry,  and  kill  sheep,  ^[^"'g^'hee^*")"* 

Plea,  not  ffUilty.  i»  not  neccl- 

^  wry  to  prove 

that  the  dog 

There  was  no  evidence  that  the  dog  had  pre-  !S7sh^^^^ 

vioush/  chased  and  worried  sheep,  &c.  but  there  J^vcd'tSb^ 

was  some  general  evidence  that  the  dog  was  fierce  fi^«r«wym«»- 

and  mischievous,  and  that  he  had  once  before  at-  wm  be  »ufli* 

tacked  a  man,  but  had  not  bitten  him.  the  declara- 

tion need  not 
be  special. 

Topping  and  IVilliamSy  for  defendant. — It  is  ne-  ^Lo^l^iy,, 
cessary  to  prove  that  the  dog  had  the  particular  ■*«"<'»  ^^^ 
vice  mentioned  in  the  declaration  ;  namely,  that  he 
was  accustomed  to  bite  sheep,  and  that  the  defotid^ 
ant,  knowing  that  the  dog  had  this  vice,  kept  him. 
The  plaintiff  had  relied  in  his  declaration  on  this 
specific  vice.  He  has  not  stated  that  the  dog  was 
generally  vicious.  He  ascribes  his  injury  to  that 
particular  vice  in  the  dog  ^^bich  he  has  selected, 
and  has  founded  his  case  upon  it.     He  must,  there- 

Vol.  L  »  S 
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IIartley  ®* 

Hariuman.  Scarlett  and  Littledale,  for  the  plaintiff.— It 
is  enough  that  the  dog  is  proved  to  be  gene- 
rally mischievous^  and  is  known  to  be  so  to  the 
defendant.  If  a  man  keep  any  dog  of  a  vicious 
disposition,  he  keeps  him  at  his  own  peril.  They 
cited  1  Lord  Raymond,  1 10.  where  it  is  said,  that 
if  a  man  keeps  a  dog  which  bites  sheep,  and  he  has 
notice  of  it,  and  afterwards  the  dog  bites  a  mare^ 
an  action  lies. 

Wood,  Baron I  accede  to  the  authority  of  that 

case.  If  you  prove  that  the  dog  liad  vices  of  any 
kind,  injurious  to  the  person  or  property  of  others, 
and  that  the  defendant  was  acquainted  with  it,  it 
vnU  be  sufficient  I  shall  not  require  evidence  that 
this  dog  had  worried  sheep  before  the  time  in  ques- 
tion. If  he  be  generally  mischievous,  the  defend* 
ant,  knowing  him  to  be  so,  keeps  him  at  his  peril. 
The  declaratioii  is,  I  think,  sufficient;  and  the 
plaintiff  is  not  compelled  to  prove  that  the  dog  hac} 
vices  of  the  kind  imputed  to  him  in  this  record. 

Verdict  for  the  plaintiff, 

Scarlett  and  LittUdalc  for  plaintiff. 

Topping  and  Williams  for  defendant. 
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Rhodes  and  Another  v.  Ainsworth. 

THIS  was  an  issue.— There  had  been  a  c?on-  .  itJsanoi>. 
jcction  to  the 
test  between  the  inhabitants  of  MUne  Raw,  competency  of 

which  was  an  ancient  chapelry    in  the  parish  of  ?<JJ^e8^dIs-^ 

Rochdale,  with  respect  to  their  liability  to  repair  pJemiLS^'fv^ 

the  parish  church.     Proceedings  had  been  taken  in  \l^^  ^^^ 

the  Ecclesiastical  Courts.— A  prohibition  was  ob-  perty  of  the 

tained  in  K.  B.  and  an  issue  was  directed  to  try  the  tion,  in  tLe  oV 

«... «4^w  cupation  of  a 

custom.  tenant,  subject 

to  such  rate, 
if  established: 

At  the  trial,  on  the  part  of  the  plaintiffs,  an  old  ?°^  ti^reforc 

,  his  own  rever- 

witness  of  the  name  oi  Abraham  Mills  was  called,  sionaryinte- 
He  lived  in  Yorkshire,  but  had  property  in  Milne  ti^ledt^fv^. 
Row :  this  property  was  on  lease  to  a  tenant^  who 
had  covenanted  by  his  lease  to  pay  all  rates,  taxes^ 
and  charges  which  were  assessed^  and  might  be 
imposed  upon  the  tenement. 

Scarlett  and  Richardson  objected,  that  this  wit- 
ness^ who  was  called  to  shew  that  the  inhabitants 
of  the  chapelry  were  not  liable^  was  not  a  com- 
petent vritness.  He  had  an  interest  in  the  fe- 
«ult. 

%S  % 
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has  no  existing  interest.    He  may  never  have  an 
interest.     Me  is  not  rated;  the  rate  is  not  upon 


V. 


AiNswoRTH.  the  premises^  but  upon  the  occupier.  He  is  no  oc- 
cupier. If  the  verdict  be  against  the  plaintiffs^  and 
the  rate  is  due.  Mills*  tenant  must  pay  it.  If  the 
verdict  be  for  the  plaintiffs,  how  is  his  situation  al- 
tered ?  He  may  die  before  he  becomes  an  occupier, 
or  may  never  occupy  at  all.  2  East.  559.  and  54 
Geo.  III.  {per  Sir fgerton  Brydges*  Act). 

WodD,  Baron. — I  think  this  witness  is  not  com- 
petent. Although  he  has  no  interest  in  presently 
that  is  to  say,  though  there  will  be  no  direct 
charge  upon  himself,  yet  his  tenant  may  be 
obliged  to  pay ; — and  will  not  he,  therefore,  as 
owner  of  the  fee,  have  his  estate  permanently  bur- 
thened  by  this  incumbrance  brought  upon  it  ?  He 
has  property  in  the  chapelry  which  may  be  af- 
fected in  its  value  by  the  event ;  although  he  is 
not  interested  at  the  present  moment  by  having 
been  already  rated. 

Nonsuit. 

Topping,  Littledale,  and  Williams,  for  plaintiffs. 

Scarlett  and  Richardson  for  defendant. 

Topping  moved  to  set  aside  the  nonsuit  in  th^ 
next  term ;  but  the  Court  agreed  with  the  ruling, 
of  the  learned  Judge. 


^ 
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H0D6SOK  V.  Scarlett^  Esq. 

HIS  was  an  action  for  defamation.     The  plain-     No  action 
tiff  was  an  attorney^    and  the  defendant  a  tained  a^lnst 
gentleman  at  the  bar.     There  were  two  counts  in  wJiX^oken^ 
the  declaration ;  and  the  words  in  the  first  count,  lll^i"^!^^*^ 
which  were  charged  to  have  been  spoken  by  the  provided  ttey 
defendant  of  the  plaintiff  in  the  trial  of  a  cause  at  to  the  cause, 
the  Spring  Assizes  for  Lancaster,   1817,   were  as  maiicra^intt 
follows : — ''Some  actions  are  founded  in  folly,  some,  whJfslAeimb- 
in  knavery,  and  some  in  both  :  some  in  the  folly  of  ^*'^^?^^^ 
the  attorney  ;  some  in  the  folly  and  knavery  of  the  proved  against 
parties.     Mr.  Peter  Hodgson,  (meaning  the  plain- 
tiff,) was  the  attorney  for  the  parties,  and  drew  the 
promissory   note   fraudulently ;  got  Beaumont  to 
pay  into  his  hands  150/.  for  the  benefit  of  the  plain- 
tiff.    This  was  one  of  the  most  profligate  things  I 
ever  knew  done  by  a. professional  man." — There 
was  a  second  count  in  which  the  words  charged 
were  these: — ''Mr.  Hodgson,  (meaning  the  pkiin< 
tiff,)   is  a  fraudulent  and  wicked  attorney."     The 
defendant  pleaded  the  general  issue. 

Raine,  for  the  plaintiff,  stated,  that  the  words 
were  spoken  of  the  plaintiff  by  the  defendant  in 
his  character  as  counsel:  that  the  plaintiff,  had 
been  engaged  as  attorney,  in  a  transaction  which 
was  the  subject  of  a  suit  at  the  Spring  Assizes  for 
the  county  of  Lancaster,  1817,  in  which  Mr. 
Scarlett,  as  counsel  for  the  defendant,  spoke  the 
words  contained  in  the  declaration.     lie  then  pro* 
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posed  to  prove^  Ist^  That  the  words  were  spoken. 
2nd,  That  they  were  totally  unfounded. 

Mr.  Baron  Wood  asked  Mr.  Maine,  if  he  could 
mention  any  action  of  the  same  kind^  or  upon  what 
principle  the  present  action  was  maintained. 

The  plaintiff's  counsel  stating,  that  they  be* 
lieved  the  action  to  be  prima  impresHonis. 

Mr.  Baron  Wood.-— It  appears  to  me,  that  no 
action  can  be  maintained  for  words  spoken  in  judi*> 
cial  proceedings.  I  take  it  for  granted  that  there 
was  such  a  cause  as  the  one  alluded  to  tried  here 
at  the  Spring  Assi2ea ;  that  there  was  a  question  in 
it  concerning  the  drawing  of  a  promissory  note ; 
that  the  words  charged  to  have  been  spoken  had 
reference  to  that  transaction,  and  were  addressed 
to  the  plaintiff  by  the  defendant  as  observation  in 
the  cause.  If  so,  although  the  words  might  be  too 
severe,  (of  which  I  will  say  nothing,)  if  they  were, 
notwithstanding,  relative  to  the  subject  matter  of 
the  cause,  I  am  of  opinion  that  no  action  can  be 
maintained.  I  will  admit  that  there  must  be  some 
Jimils  to  the  privilege  of  speech  at  the  bar  *  but  it 
is  difficult  to  draw  a  line.  A  case  may  occur  where 
an  action  like  the  present  would  be  maintainable: 
for  instance,  if  a  counsel  should  stop  short  in  his 
speech,  and  call  a  man  a  rascal  or  a  scoundrel,  and 
should  introduce  any  coarse  slander,  not  relevant 
to  the  matter  in  issue,  I  should  not  say  that  the 
action,  in  such  case,  would  not  be  maintainable. 
It  is  necessary  to  the  due  administration  of  justice, 
that  counsel  should  be  protected  in  the  execution 
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of  their  duty  in  court ;  and  that  observations  made 
in  the  due  discharge  of  that  duty  should  not  be 
deemed  actionable.  But  counsel  are  not^  therefore, 
protected  in  making  any  slanderous  reflections  out 
of  court.  They  would  be  answerable  for  such 
reflections^  if  calumnious,  upon  the  principle  of 
Lord  AbingdorCs  case.  But  I  have  always  consi- 
dered it  to  be  an  established  principle  in  law,  that 
for  imputed  slander,  originating  injudicial  proceed- 
ings in  court,  no  action  will  lie.  Being  of  opinion^, 
therefore,  that  the  words  were  pertinent  to  the 
subject  matter  of  discussion,  and  that  it  would  be 
improper  that  the  Jury,  under  such  circumstances, 
should  try  whether  they  were  well  or  ill  foundec^ 
I  am  ready  to  pronounce  that  the  plaintiff  cannot 
maintain  this  action.  If  it  were  encouraged,  where 
should  we  establish  any  limits  ?  The  business  of 
one  assize  would  be  to  try  actions  for  words 
spoken  at  a  former. 

Plaintiff  nonsuited. 


1817. 


HOOGSON 

9. 
ScA&LBItC 


Raine  and  Richardson  for  the  plaintiff. 

Topping,  HuUock  seijeant,  and  JMUedale,  for 
the  defendant. 


Id  the  next  term,  Raine  ob- 
tained a  rule  ntf^  to  shew 
cause  why  there  slioald  not  be 
a  new  trial. — Caase  was  shewn 
against  the  mle  at  Seijeaots' 
Inn  on  the  22d.  of  Januofyy 
1818.— The  judges  delirered 
their  opinions  teriaiim. 

Lord  Ellenborough^  in  deli- 


yering  his  judgment,  said,  that 
the  law  prifil^ged  a  master,  in 
making  communications  res- 
pecting the  character  of  his 
serTant,  which,  howeTor  ca- 
lumnious, could  not  be  the 
subject  of  an  action,  if  such 
communication  were  made  ho* 
tiA  Jidcy  and  without  malice* 
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^^^^V^'w^      neces^£(ry  for  the  common  con- 
IIoDG<(ON      lenience   of  mankind.      The 
'^'  privilege  of  counsel  was  sub- 

Sc*uiLETT,     j^^^  ^^  ^Yke  same  observation. 
An  advocate  was  entitled  to 
use  the  inforroatioii  commuui* 
catcd  to  him  by  his  client,   in 
a  fair  iin^l  bomijide  exposition 
of  the  merits  of  the  case  sub« 
mitted  to  his  conduct :  be  was 
privileged  in   commenting  on 
the  case,  and  making  obserya- 
tipns  upon  the  instruments  ox 
ngents  by  whom  the  case  was 
brought  into  court.     This  pri- 
lilcge   belonged  to  him,    and 
might  be  exercised  with  a  large 
and  liberal  freedom.     In   this 
point  of  f  iewj  it  was  necessary 
to  consider  t}ie  situation  of  the 
person  who  was  tlic  subject  of 
the  observations  which  formed 
the  ground  of  this  action.  The 
plaintitf  was  not  only  the  at« 
torney  in   the  original  cause, 
but  he  was  mixed  up  with  all 
the  facts  of  the  case,  and  was 
the  sole  instrument  in  the  con- 
coction  of  the  merits  of  the 
question  then  before  the  court. 
I^  was  proved  that  he  was  the 
instrument  in  drawing  the  pro? 
missory  note,  as  a  security  for 
the.  due  applicatiqn  of  the  pro* 
C4'i»ds  of  the  ship,  \yhcn  they 
(Jiould    be    forthcoming:   he, 
therefore,  was  most  cognizant 
of  the  merits  and  circumstances 
of  the  cas^  :   aud  he  knew,  as 


a  professional  man,  that  there 
was  no  grouud  for  the  actioiu 
In  commenting  upon  this  case, 
and   the    particular    situation 
in  which    the  plaintiff,    (Mr. 
Hodgson^)  stood,  the  learned 
counsel  said,  ''  he  was  a  fran^r 
dulent  and  Micked  attorney." 
lie  had  a  right   to    comment 
upon  him,  for  he   could   not 
comment  upon  all  the  circum- 
stances of  the  case    in    their 
proper  light,  without  adverting 
tp  him  as  the  instrument  which 
put  the  action  in  motion,  and 
as  the  manufacturer  of  all  the 
information    upon   which    the 
action   was  founded.     So  far, 
then,  as  the  circumstances  of 
this  case  went,  it  did  not  ap- 
pear that  the  learned  counsel 
had   attacked   the  plaintiff  ai 
random^  or  had  gone  out  of  his 
way  for   the  purpose  of  slan- 
dering his  character.     In  the 
natural  order  of  things  he  must 
comment  upon  the  transaction 
^    it    appeared   in   evidence. 
As  Mr.  Hodgson  was  the  agent 
in  the  transaction,   what  was 
the    effect    of    tliat     circum- 
stance?    ^Vhy,    it  stript   the 
plaintiff,   in  that  case,    of  all 
right  to.  maintain   his   action , 
The  learned  counsel,  advert- 
ing to  the  ipstrumeqtality   of 
Mr.  Hodgson  in  the  transac- 
tion, called  him  ^' a  fraudulent 
and  wicked  attorney."     Per- 
haps he,  (Lord  Elienlioroughy^ 
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should  say  that,  strictly  speak- 
ing, Mr.  Hodgson  could  not  be 
pronounced  guilty  of  fraud,  as 
between  man  and  man  :  but 
there  certainly  was  a  degree  of 
M'ickeduess  in  Jbro  (Uvinoj  In 
bringing  forward  such  an  ac- 
tion. That  it  was  clearly 
proved,  that  the  words  were 
rele?ant  to  the  matter  in  issue ; 
and  therefore  his  Lordship 
thought  the  action  not  main* 
tainable. 

Mr.  Just.  Batfley  was  of  the 
same  opinion ;  and  he  thought 
that  the  rule  applicable  to 
tills  case  was  rightly  laid 
down,  Brooke  v.  Sir  Henry 
Monta^e^  Cro.  Jac.  90.  "that 
a  rouniiellor  in  law,  retained, 
hath  a  prifilege  to  eoforce  any 
tiling  which  is  informed  unto 
him  for  his  client,  and  to  gi?e 
it  in  eTidence,  it  being p^/t« 
sen/  to  the  matter  in  question, 
and  not  to  examine  whether  it 
be  true  or  false ;  but  it  is  at 
the  peril  of  him  who  informs 
it.  For  a  counsellor  is  at  his 
peril  to  gi?e  in  e?idence  that 
which  his  client  informs  him, 
being  pertinent  to  the  matter 
in  question,  Otherwise,  an 
action  upon  the  case  lies 
against  him  by  his  client,  as 
Popham  said  ;  and,  although  it 
be  false,  he  is  excusable,  being 
pertineut  to  the  matter." — As 
to  the  question  of  pertinency 
yp\  (hJ9  pase,  the  learned  Judge 


was  of  opinion,  that  the  facts        1817. 
of  the  former  trial  clearly  jut'     V^V^i/ 
tijied   the    voords    upon    that      IIoDOSOif 
ground:  and,  eren  supposing  ^' 

that  those  facts  had  gone  to  the  Scarlbtt. 
Jury,  it  was  difficult  to  imagine 
how  a  different  conclusion 
could  be  drawn.  Admitting 
that  the  expressions  were 
harsh ;  yet,  under  all  the  cir* 
cnmstances  of  the  case,  thejr 
were  no  more  than  counsel 
was  priyil^ed  in  using,  as  per- 
tinent to  the  matter  in  issue. 

Mr.  Justice  Abbott  sald^ 
that  the  rule  for  determining 
whether  this  action  was  main- 
tainable against  a  barrister, 
must  be  goTemed  by  the  per- 
tinency of  the  words  to  the 
matter  in  issue.  Here  the  per* 
tinency  of  the  expressions  were 
manifest ;  and  as  there  was  no 
malicious  motire  imputable  to 
the  defendant,  the  action  was 
not  maintainable.  No  advan- 
tage could  bo  derived  from 
sending  this  case  to  a  new  trial, 
as  the  result  must  and  ought 
to  be  the  same. 

Mr.  Justice  Holroyd  was  of 
the  same  opinion.  He  consi- 
dered the  privilege  of  speech  in 
counsel  of  the  same  extent  as 
that  which  belonged  to  the 
party  whom  he  represented. 
His  right  to  exercise  it  was 
founded  in  the  duty  of  the  tin^t 
reposed  in  him.  Greater  lati? 
tude  was  undoabtcrdlyallo^Q4 
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v«^V^^      self  than  to  his  advocate ;  bat 
Hodgson      this  was    merely   because  the 
r.  latter,  from  his  knowledge  and 

Scarlett,  experience,  must  be  restrained 
more  strictly  to  the  pertinence 
of  his  observations.  With  res- 
pect to  the  privilege  of  the 
party  himself,  the  learned 
Judge  cited  1  Hawk.  e.  7S.  $, 
8.  1  Rol.  87.  PI.  4.  Lake  ▼. 
Kingj  1  Saunders,  13i.  and  4 
Co.  14  B. ;  and  from  these  an* 
thorities,  he  said,  that  an  ar« 
gument  was  to  be  derired  as 
well  in  favour  of  counsel,  as 
of  the  party,  In  the  exercise  of 
this  his  undoubted  privilege. 
— His  opinion  in  this  case  was 
governed  ;  first,  on  the  ground 
of  the  pertinency  of  the  words 
to  the  matter  in  issue;  and, 
secondly,  that  no  malice  was 
pro red. 

Per    Curiam. — Rule    dis- 
charged. 


After  the  judgment  of  the 
court  in  this  case,  it  may  seem 
almost  unnecesf>ary  to  add  any 
thing  else,  in  illustration  of  the 
right  claimed  by  counsel,  and 
hitherto  always  exercised,  to 
speak,  with  the  most  unres^ 
trained  freedom,  upon  all  sub- 
jects connected  with  the  case 
before  them  ;  confining  them- 
selves only,  (if  upon  state- 
ment,) to  nHfatters  pertinent  to 


the  subject  on  trial ;  or,  if  in 
the  expression  of  feeling,  to 
such  terms  as  are  natural  and 
proper  to  the  occasion.  The 
right  is  so  simple,  and,  indaed^ 
so  manifest,  that  a  sufficient 
reason  for  it  is  almost  included 
in  the  above  description  of 
what  It  is.  The  counsel  for  a 
party  is  the  legal  substitute  for 
that  party  himself. — As  far  ma 
respects  the  subject  before  the 
court,  such  counsel  Is  pre* 
sumed  to  be  invested  with  the 
whole  person  and  case  of  hit 
client.  Whaterer,  therefore, 
law  or  reason  would  allow  to 
a  man  pleading  his  own  cause, 
whether  in  statement,  or  m 
the  expression  of  natural  feel* 
ing,  belongs,  in  the  same  ex- 
tent, to  the  counsel  who  repre- 
sents him.  Without  such  latl« 
tude,  a  counsel  would  be  a  very 
imperfect  and  inadequate  re- 
presentative of  his  client.  The 
principle,  therefore,  belongs  to 
natural  justice  as  well  as  te 
law.  It  is  a  part  of  the  neces- 
sary means  to  enable  counsel 
to  make  as  full  and  sufficient 
a  defence  as  could  be  made  by 
the  party  himself.  Nor^  on 
the  other  hand,  is  there  any 
injury  in  the  extravagance  na*' 
tnral  to  a  counsel  or  his  client, 
under  these  circumstances.  It 
goes  forth  only  as  an  ex  parte 
statement.  It  is  green  as  such, 
and  received  as  such ;  and  the 
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due  allowance  is  always  made. 
"WDatever  excess  there  may  be 
Id  it,  is  amended  by  the  same 
liberty  allowed  to  the  oppo- 
site  Counhel  in  answer  aod  de- 
fence, or  by  the  correction  of 
the  Judge  upon  his  obserra* 
tioQS  on  the  e? idence  and  the 
whole  case.  In  the  result, 
therefore,  any  restriction  to 
the  liberty  of  speech  at  the  bar 
would  be  more  injurious  to 
the  interests  of  public  justice, 
than  any  latitude  in  the  exer- 
cise of  it  (always  subject  to 
the  coutroul  of  the  Court) 
could  possibly  be  to  individual 
feeling  and  character. 

Being  now  upon  th^s  sub- 
ject, we  may  be  permitted 
briefly  to  observe,  that  many 
popular  errors  have  lately  be- 
come current  with  respect  to 
the  general  right  of  making 
public  the  proceedings  of  Courts 
of  Justice.  Some  writers,  ad- 
mitting in  full  this  privilege  of 
speech  in  court,  have  contend- 
ed for  the  unbounded  right  of 
publishing  every  thing  that  is 
transacted  there;  thus  erro- 
neously extending  an  un- 
doubted privilege  of  Courts  and 
Counsel  to  the  printers  and 
publbhers  of  their  proceed- 
ings. But  the  same  reason 
does  not  exist ;  and,  therefore, 
not  the  same  privilege. 

The  proceedings  of  Courts  of 
Justice  in  England  are  public ; 
not,    as    asserted    by     some 
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writers,  with  any  view  to  con- 
troul   the    Courts    by   public 
opinion,  but   simply  because,      Hodgsom 
in     ordinary     circumstaoces,  ^^ 

there  is  no  reason  for  se-  Sca&uctt. 
crecy ;  and  in  ordinary  circum* 
stances  such  publicity  is  a  ma- 
nifest  good:  and,  therefore, 
has  always  been  encouraged  bj 
the  Judges  of  the  Courts.  But 
when  the  nature  of  a  cause, 
or  any  evidence  in  it,  however 
necessary  it  might  be  to  the 
trial,  may  be  injurious  to  any 
public  interest,  whether  of  good 
morals,  public  decency,  or  pri- 
vate feeling,  it  is  of  course 
within  the  rights  of  a  course  of 
justice  to  close  its  doors  against 
all  but  those  concerned  in  the 
cause,  and  necessary  to  its 
trial.  Such,  for  example,  as 
in  trials  for  blasphemy,  ob- 
scenity, &c.  Nor  will  it  fol- 
low in  cases  where  the  doors 
are  open  to  all  comers,  which 
is  the  most  frequent  course, 
that  any  hearer  may  publish 
all  that  he  may  hear.  He  b 
still  within  the  obligation  of 
not  using  his  faculties  in  pro- 
ducing any  pablic  or  private 
mischief.  The  Court  and  Jury 
try  what  they  hear,  and  give 
to  evidence,  and  the  speeches 
of  Counsel,  their  proper 
weight.  But  the  publication 
of  such  proceedings  may  very 
unnecessarily  offend  private 
feelings,  and  still  more  fre- 
quently, public  decency.  The 
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v^ry^^      and  wisdom,  bound  by  an  oath 
Hodgson     ^^  administer  justice.      The 
o.  publication  of  it  goes  forth  to 

Scarlett,  people  of  all  ages,  conditions, 
and  passions.  And  still  more 
strongly  would  it  be  a  con* 
tempt  of  Court,  and  a  public 
wrong,  for  any  advocate  cm- 
ployed  in  a  cause,  to  publish, 
with  a  malicious  and  partial 
intention,  his  speech  in  a 
Court.  Such  speech  would  ne* 
cessarily  be  an  ex  parte  state- 
ment. To  put  it  forth  to  the 
world  as  the  whole  and  true 
case,  supposing  the  matter  to 
lie  accusation,  would  be  a  ma« 
nifest  libel. 

The  members  of  the  two 
houses  of  parliament,  by  rea- 
son of  their  privilege,  are  not 
answerable  at  law  for  any  per- 
sonal reflections  on  individuals, 
contained  in  speeches  in  their 
respective  houses.  But  this 
privilege  does  not  extend  to 
them,  or  others,  in  the  publi- 
cation of  such  speeches.  Such 
publications,  therefore,  if  con- 
taining matter  of  libel,  are  not 
protected.  I^rd  AbingdorCs 
ease,  1  Esp.  226. 

A  member  of  the  House  of 
Commons  may  be  convicted 
upon  an  indictment  for  a  libel, 
in  publishing  in  a  newspaper 
the  report  of  a  speech  delivered 
by  him  in  that  house,  if  it 
contain  libellous  matter,  al- 
though the  publication  b^  a 
3     ' 


correct  report  of  such  speech, 
and  be  made  in  consequence  of 
an  incorrect  publication  haTiog 
appeared  in  that  and  other 
newspapers.  Rex  t.  Creevey^ 
1  M.  and  S.  273. 

The  principle  of  the  cose  of 
Rex  T.  Lord  Abingdon^  and 
Rex  V.  Creeveyy  is  this  : — On 
account  of  public  utility,  the 
constitution  gives  unrestrained 
freedom  of  speech  to  the  mem- 
bers of  both  houses  of  parlia- 
ment, speaking  within  their 
respective  chambers ;  and  what- 
ever may  be  there  said  is  cen- 
surable only  according  to  the 
rules  of  parliament,  and  before 
parliament.  It  is  needless  to 
say,  that  the  reason  of  thi»  is 
two- fold :  in  the  first  place,  its 
public  utility ;  and,  secondly, 
that  it  would  be  derogatory  to 
the  dignity  of  either  house  of 
parliament  to  be  called  before 
the  inferior  tribunals.  But  it 
does  not  therefore  follow,  that 
because  a  Member,  for  the 
sake  of  public  good,  may  speak 
as  he  pleases  in  parliament,  be- 
fore an  assembly,  the  esta- 
blished icules  of  which  will  re- 
strain any  mischievous  inde- 
corum, that  he  may  therefore 
publish  his  speech  in  the  shape 
of  an  appeal  to  the  people ;  that 
he  may  convert  a  parliamen- 
tary speech  into  a  popular  ha- 
rangue, and  carry  his  privi- 
lege of  parliament  as  a  shield 
against     legal     responsibility, 
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where  the  reason  of  such  pri* 
tilege  totally  ceases. 

The  pri?ilege  is  not  abso- 
lute, but  relatiTe;  it  is  not 
personal  but  local ;  and  where 
the  reason  ceases,  and  the  con« 
dition  of  place  does  not  exist, 
the  promulgation  or  publica- 
tion  of  slanderous  and  libellous 
matter  (the  privilege  being  di- 
vested with  the  reason  and 
consideration  of  It)  necessarily 
stands  forth  in  its  own  nature, 
subject  to  the  controul  and  pu- 
nishment of  law. 

In  a  Court  or  Council  of 
public  Inquiry,  such  as  are  the 
two  houses  of  parliament,  the 
accusation  of  individuals  must 
frequently  occur.  The  public 
good     requires,    that     there 


1817. 


should  be  no  restraint  beyond 
the  rules  of  the  House  itself; 
and  the  gravity  and  dignity  of     Hodgson 
the  assembly    considered,  the  v. 

probable  mischief  to  an  indivi-  Scarlett. 
dual  cannot  for  a  moment 
weigh  against  the  public  good 
of  such  freedom .  But  the  mis- 
chief would  become  intolera- 
ble, if  a  member  of  parliament, 
having  any  malignant  passion 
against  an  individual,  and  hav- 
ing first  legitimated  his  slan- 
der by  carrying  it  through  the 
House,  might  thereafter  pub- 
lish it  without  responsibility 
to  the  laws. 

The  privilege  of  Counsel  is 
exactly  within  the  same  ana- 
logy, and  subject  to  the  same 
controuls. 


630  CASES  AT  NISI^PRIUa^  G.  T. 

1817. 


^    SITTINGS  AT  WESTMINSTER,  AFl  ER  MICHAELMAS 
TERM,  58  GEORGE  IK.  1817. 


Broennenburgh  v.  Haycock* 


1 


crib-biUng       A   CTION  upon  the  warranty  of  a  horse^  whicli 

8oandDeM?n*a  J^\^  had  been   sold  for  ninety  g^uineas.       The 

Mtitie^  pur-    question  was,  whether  crib-biting,  which  was  the 

hiTho  lit  uo.  ^*^^  '^  question,  was  such  a  species  of  unsound* 

dera^mcrox     ness  US  to  sustaiu  the  action.     The  horse  had  been 

naintain'an     warranted  sound  generally.     Some  eminent  vete* 

brewrhofit,*    Huary    surgeons  were  called  as  witnesses,    who 

nponthu  fault  ^^^^^^  that  the  habit  of  crib-biting  originated  in 

indigestion  ;  that  a  horse,   by  this  habit,  wasted 

the  saliva  which  was  necessary  to  digest  his  food, 

and  that  the  consequence  was  a  gradual  emacia* 

tion.     But  they  said  that  they  did  not  consider 

crib-biting  to  be  an  unsoundness,  but  that  it  might 

lead  to  unsoundness.     That  it  was  sometimes  an 

indication  of  an  incipient  disease,  and  sometimes 

produced  unsoundness,  where    it  existed  in   any 

great  degree. 

Best  and  Vaughan,  Serjeants,  for  the  defendant 
This  was  no  breach  of  warranty.  The  defendant 
had  given  no  undertaking  against  the  particular 
vice  which  was  the  subject  of  complaint.  As  well 
might  it  be  said  that  kicking  was  an  unsoandness. 
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because  a  horse  mighty  by  kicking^   accidentally       I8i7. 
break  a  leg.  J*^*^^^^^ 

Broexnen* 

BURGU 

Lens,  Serjeant,  contra.  The  habit  of  crib-biting  v. 
detracts  from  the  value  of  a  horse ;  and  whatever  Haycock. 
renders  a  horse  unfit  for  service,  and  incapacitates 
him  for  general  use,  is  unsoundness.  If  it  must 
necessarily  terminate  in  unsoundness,  it  is  the  same 
thing  as  if  the  horse  were  actually  unsound.  Be- 
sides, unsoundness  was  a  question  of  fiict,  not  of 
law. 

BuRRouGH,  J. — It  is,  perhaps,  compounded  of 
both.  If  it  be  law,  I  am  of  opinion  that,  in  this 
particular  case,  it  is  not  unsoundness.  And  I  am 
satisfied  the  Jury  will  think  with  me  on  the  fact. 
It  is  a  curable  vice  in  its  first  stages,  and  this 
horse  was  only  proved  to  be  an  incipient  crib- 
biter.  It  is  a  mere  accident  arising  from  bad  ma- 
nagement in  the  training  of  a  horse,  and  is  no 
more  connected  with  unsoundness  than  starting 
and  shying.  The  plaintiff  might  have  demanded 
a  warranty  against  this  particular  vice ;  but  I  am 
quite  clear  that  it  is  not  included  in  a  general 
warranty. 

Nonsuit. 

Lens,  seijeant,  and  Gaselee,  for  plaintiff. 
Best  and  Vaughan,  Serjeants,  for  defendant. 


Actions  are  so  frequently  that  it  may  be  useful  te  col* 
brought  upon  a  breach  of  war-  lect  the  cases  within  the  com- 
ranty  on  the  sale  of  horses,     pus  of  a  short  note. 
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Beoennen- 

MVRQH. 

V. 

Haycock. 


Hones  beiog  subject  to  se- 
cret maladies,  it  is  usual  with 
the  buyer  to  require  a  war- 
ranty of  soundness  upon  theif 
sale.  For  if  a  horse,  having 
a  secret  malady,  be  sold  with- 
out a  warranty  of  soundness, 
the  purchaser  has  no  remedy. 
If,  indeed,  a  fraud  hare  been 
practised  at  the  time  of  sale, 
the  buyer  may  have  an  action 
on  the  case  for  the  deceit. 
But  unless  in  the  case  of 
fraud,  the  maxim  of  the  Eng- 
lish law,  contrary  to  that 
which  obtains  in  the  civil  law, 
is  caveat  emptor •  An  express 
warranty  extends  to  latent  de- 
fects. But  if  there  be  no  such 
warranty,  and  the  seller  sell 
the  horse,  such  as  he  believes 
it  to  be,  without  fraud,  the 
law  will  not  imply  that  he 
sold  it  upon  any  other  terms 
than  such  as  were  stipulated  at 
the  time  of  the  bargain.  It  is 
the  fault  of  the  buyer,  if  he  do 
not  insist  upon  a  warranty. 
It  has  been  said,  that  there  is 
an  implied  warranty  of  the 
goodness  of  an  i^rticle  arising 
from  the  conditions  of  all 
sales ;  and  this  has  been  rested 
upon  the  principles  of  natural 
justice  and  equity,  which  must 
govern  all  the  contracts  of 
men  without  reference  to  the 
particular  quality  of  the  thing 
for  which  they  contract.  There 
is  no  such  principle,  however. 


in  the  Engnsh  law.  Parkin''^ 
$on  V.  Lee  J  2  East.  3l4w  It 
was  formerly,  indeed,  a  cur« 
rent  opinion,  that  a  sound 
price  yiraaper  se  an  implication 
of  warranty.  In  other  words, 
that  a  sound  price  given  for  a 
horse  was  tantamount  to  a 
warranty  of  soundness.  But, 
when  this  notion  came  to  be 
judicfally  examined.  It  was 
found  to  be  so  loose  and  unsa- 
tisfactory, and  so  much  at  va- 
riance with  the  principles  of 
the  English  law  in  contracts  of 
buying  and  selling,  that  Lord 
Mansfield,  (in  Stuart  t.  WU^ 
kinsy  1  Dougl.  18.)  rejected  it 
as  a  popular  error  ;  and  said, 
that  there  must  either  be  aa 
express  warranty  of  soundness, 
or  fraud  in  the  seller,  in  or- 
der to  maintain  the  action* 
See  likewise,  1  Roll.  Abr.  90. 
P.  and  the  judgment  of  Mr. 
Justice  Lawrence,  in  Parkin* 
son  V.  Lecy  supra. 

The  advantage  arising  to  thi^ 
buyer  from  an  express  war- 
ranty of  soundness  is  this,  that 
such  warranty  extends  to  every 
kind  of  soundness,  known  and 
unknown  to  the  seller ;  and  if 
the  warranty  be  false,  the 
buyer  has  a  remedy  against  tha 
seller,  to  recover  a  compensa- 
tion in  damages.  But  as  soon 
as  the  unsoundness  is  disco- 
vered, the  buyer  should  imme- 
diately tender  the  hone  to  tha 
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seller,  for  otherwise  he  will 
*  not  be  entitled  to  recover  for 
the  keep.     Caswell  r.  Coare^ 
1  Taunton,  667. 

A  person  sells  a  horse  as  of 
the  age  stated  in  a  written  pe- 
digree, declaring  that  he  knows 
nothing  of  the  horse  but  that 
he  has  learnt  from  the  pedi- 
gree. This  is  not  a  warranty. 
DunlopY.  Waugk^  Peake,  123, 
Kenyan^  C.  J.  1792. 

Where  a  horse  has  been  sold, 
^warranted  sound,  which  it  can 
be  clearly  prored  was  unsound 
at  the  time  of  the  sale,  the 
seller  is  liable  to  an  action  on 
the  warranty,  without  either 
the  horse  being  returned,  or 
■otice  given  of  the  unsound- 
ness. Fielder  ▼.  Siarkiny  1 
H.  B.  17. 

In  Curtis  ▼.  Hannay^  3  Esp. 
83.  Lord  Eldon  says,  ^^  I 
take  it  to  be  clear  law,  that  if 
a  person  purchases  a  horse  that 
is  warranted,  and  it  afterwards 
turns  out  that  the  horse  was 
unsound  at  the  time  of  war-' 
ranty,  the  buyer  may,  if  he 
pleases,  keep  the  horse,  and 
bring  an  action  on  the  war- 
ranty,  in  which  he  will  hayc  a 
right  to  recover  the  difference 
between  the  value  of  a  sound 
horse,  and  one  with  such  de- 
fects as  existed  at  the  time 
of  the  warranty;  or  he  may 
Tetam  the  horse,  and  bring  an 
actkm  to  recoTer  the  fnll  mo* 


ney  paid.     But  in  the  latter         1817; 
case,  the  seller  has  a  right  to       ^^^V^^ 
expect  that  the  horse  shall  be    Broenvxn* 
returned  to  him  in  the  same       burgh 
state  as  when  he  was  sold  it;  and     -a    ^'  f.   . 
not  by  any  means  diminished 
in  value."     A  warranted  arti- 
cle must  be  returned    lmme« 
dlately ;  or  in  a  reasonable  time 
after  the  defect  is  discovered. 

But  where  on  the  sale  of  tt 
horse  there  is  an  express  war* 
ranty  by  the  seller,  that  the 
horse  is  sound,  free  from  vice, 
&c.  coupled  with  an  under« 
taking  on  the  part  of  the  seller 
to  take  the  honle  again,  and 
pay  back  the  money,  if  on  trial 
he  shall  be  found  to  have  any 
of  the  defects  mentioned  in  the 
warranty,  the  buyer  must  in 
such  ease  return  the  horse  as 
soon  as  he  discovers  any  of 
those  defects,  in  order  to  main- 
tain an  action  on  the  war* 
ranty,  unless  he  has  been  in* 
duced  to  prolong  the  trial  by 
any  subsequent  misrepresenta- 
tion of  the  seller.  Adams  v.. 
Richards,  2  H.  B.  573.  In 
such  case,  trial  means  a  rea- 
sonable trial,  2  H.  B.  573. 

Upon  the  warranty  of  a 
horse  as  sound,  the  vendor,  in 
8  subsequent  conversation,  pro- 
mised, if  the  horse  were  un- 
sound (which  he  denied),  that 
he  would  take'  it  again,  and 
return  the  money :  though  the' 
horse  be  unseund,  the  rendee' 
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Broexnen- 

BURGH 

V. 

Haycock. 


ihust  soe  upon  the  warranty, 
and  cannot  maintain  assumpsit 
to  recover  back  the  price,  for 
snch   promise  does    not    dis- 
charge the  original  warranty. 
Payne  f .  Whale,  7  E.  R.  274. 
If  a  horse  sold  at  a  public 
auction  be  warranted    sound, 
and  six  years  old,  and  it  be 
one  of  the  conditions  of  sale 
that  it  shall  be  deemed  sound 
unless  returned  in  two  days ; 
this  condition  applies  only  to 
fhe   warranty    of   soundness. 
Buchanan  t,  PamshaiSj  ^  T. 
R.  745.     Therefore,  where  a 
horse,  sold  with  such  a  war- 
ranty,  was  discorered  to   be 
twelve  years  old  ten  days  after 
the  sale,  and  was  then  offered 
to  the  seller,  who  refused  to 
take  him,  it  was  holden  that 
an  action  might  be  maintained 
by  the  buyer  against  the  seller, 
«n  the  warranty ;  and  his  right 
to  recover  is  not  affected  by 
his  hffTing  sold  the  horse  after 
offering  him  to  the  defendant, 
2  T.  R.  745.     In  an  action  on 
a  warranty  of  a  horse,  the  af- 
firmative   is,   however,    upon 
the  plaintiff;  he  must  positively 
prove  that  the  horse  was  un- 
sound.     Eaves  v.  Dixon^  2 
Taunt.  313.     And  see  Levns 
▼.  Cotgrave^  2  Taunt.  2.    In 
the    latter    case,    where    the 
plaintiff  sold  the  defendant  a 
horse,    with    a    warranty    of 
soundness,  and  the  defendant 


gave  the  plaint?ff  a  bill  of  ^t^ 
change  for  the  price  ;  the  de- 
fendant discovering  the  horse 
to  be  unsound,  tendered  him 
to  the  plaintiff,  who  refused 
io  take  him  back  again,  and 
brought  an  action  against  th« 
defendant  on  the  bill,  it  was 
holden,  (upon  the  defendant's 
proving  that  the  plaintiff,  at  the 
time  of  the  sale,  knew  that 
the  horse  was  unsound)  that 
he  could  not  recover  upon  the 
bill,  for  it  was  clearly  a  fraud ; 
and  a  person  cannot  recover 
the  price  of  goods  sold  under 
a  fraud. 

Upon  the  breach  of  the  war-    ' 
ranty  of  a  horse,  if  the  horse 
is  returned,  the  measure  of  da- 
mages is  the    price   \mid    for 
him  ;   if  the  horse  is  not  re- 
turned,   the   measure   of  da- 
mages is  the  difference  between 
his  real  value  and  the    price 
given  ;  if  the  horse  is  not  ten- 
dered to   the  defendant,    the 
plaintiff  can  recover    no   da- 
mages for  the  expence  of  his 
keep.    *  Casxcell  v.   Coarfj  I 
Taunt.  566,  chcd  svpra,  and 
Cnriis  V.  Hannatf^  3  Ksp.  83. 
Ahorse  labouring- under  a 
temporary  lameness,  occasioned 
by  accident,    and  capable  of 
being  speedily  removed,  is  not 
unsound.     Therefore,  an  aver- 
ment  in  a  declaration  of  a  ge- 
neral warranty  of  soundness  fs 
supported   by    evideiKio    of  a 
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^VLmntj  made  with  a  particu- 
lar exception  of  such  tempo- 
rary injury.  Ganntnt  r.  JBa- 
vis,  2  Ksp.  673.     Ei/re^  C.  J. 

Jo  ao  action  upon  the  war- 
ranty of  a  horse,  it  is  not 
enough  that  he  is  a  roarer ^  as 
this  may  be  merely  a  bad  ha- 
bit, or  proceed  from  other 
canscs  unconnected  with  his 
general  health  and  activity. 
To  prove  a  breach  of  warranty, 
the  roaring  must  be  shewn  to 
be  symptomatic  of  disease  or  in- 
firmity  in  the  particular  case. 
Basset  y.  Coilisy  2  Campb. 
523. 

Where,  by  the  conditions  of 
sale,  a  horse  is  to  be  returned 
within  two  days  if  he  prove 
unsound,  he  cannot  be  sent 
back  after  the  expiration  of 
that  period,  althongh  the  auc- 
tioneer may  not  have  paid  over 
the  price  to  his  employer. 
Metnard  t.  Jldridge^  3  Esp. 
271.  KenyoTiy  C.  J.  1801. 
A  party,  sued  on  a  warranty  of 
a  horse,  may  call  a  prior  ven- 
dor, who  sold  with  a  war« 
ranty,  to  prove  the  animal 
sound.  Brtggs  y.  Cricky  5  Esp. 
99. 

A  warranty  of  the  sound- 
uesg  of  a  horse  sold  requires 


no  stamp,  it  being  an  agree- 
ment ^^  relating  to  the  sale  of 
goods."  Shrine  v.  Elmore^  2 
Campb.  407. 

With  respect  to  the  form  of 
pleading  in  an  action  on  a 
breach  of  warranty,  the  an- 
cient method,  which  was  an  acw 
tion  of  tort,  has  long  been  su- 
perseded by  the  more  conve* 
nient  form  of  a  declaration  in 
assumpsit.  This  enables  the 
plaintiff  to  add  the  money 
counts  to  his  declaration.  Stu* 
arty,  Wilkinsy  Doug.  18. 

Where  the  contract  of  war- 
ranty is  still  open^  the  plaintiff 
must  declare  specially  upon  the 
warranty.  He  cannot  recover 
the  price  of  the  horse  in  an 
action  for  money  had  and  re^ 
ceived.  Tozcers  v.  Barrett ^  1 
T.  ft.  133.  Power  v.  JVelis, 
Cowp.  818.  Weston  v.  Doanes^ 
Doug.  23. 

It  is  usual  to  insert  the  war- 
ranty in  a  receipt  for  the  price 
of  tho  horse  ;  and  the  receipt, 
if  duly  stamped  with  a  receipt 
stamp,  will  be  evidence  of 
the  warranty.  An  agreement 
stamp  will  not  be  necessar/i 
Shrine  v.  Eimorcj  2  Campb* 
407.  See  likewise  Sel  w.  N.  P« 
4  ed.  630. 


1817. 

BkOENN EN- 
BURGH 

Haycock. 
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Hill  v.  Thompson  and  Others. 

Smbte,  that  t  ^iHJLS  was  an  action  for  infringing  the  plaintiflPa 

should  be  a  JL    patent.     Hill,  it  appeared,  had  obtained  a 

fo  thripcdfr  patent  for  ''  certain  improvements  in  the  smelting 

8iate°in*8ub-  ^^^  Working  of  iron.'*     The  specification,  which 

suoceand  was    exceedinfflv    complex,  described   the   inven- 

ouUine,what  .°-^.  /       /.  . 

is  thereafter     tion  to   consist  in  extracting  iron  from  slags  or 
ca^ms'tLce^M^^  scoria^  whidi  it  was^  formerly  the  custom  for  itoa 
apecificati^.    ^^^^^  to  throw  away,  as  useless.     The  plaintiflf 
thatifa"ttent  ^^^^  proceeded  to  shew  that,  by  an  admixture  of  a 
be  taken  for     certain  proportion  of  mine  rubbish  with  the  slags^ 
chine  than  u    it  was  rendered  fit  for  the  process  of  iron  making  ; 
Tratoi^s^own"'  a-nd  that  by  a  further  application  of  lime-stone,  or 
iraprovcmint,  ^^^^^  '^"^^^  i"  ^^^e  puddling  fumacc,  the  disease 
it  It  not  good;  called  tlte  cold  short  in  iron,  (which  was  a  kind  of 
brittleness,   and  want  of  malleability,)  was  effec- 
tually  cured ;  and  that  the  iron  so  produced  was. 
good  bar  iron.  The  specification  then  described  the 
quantities  of  slags,  mine  rubbish,  and  lime-stooe;, 
or  quick  lime,  which  were  to  be  used ;  and  like- 
wise the  particular  times  at  which  these  materials 
were  to  be  put  into  the  several  furnaces.     Thera 
were  altogether  four    furnaces;    through  all    o£ 
which,  for  the  purposes  of  the  invenition,  (viz.  the 
extracting  of  good  marketable  iron  from  the  slags,)' 
the  several  materials,  at  certain  times,  and  in  cer- 
tain proportions,  were  required  to  pass. 

It  appe^ed  that  there  was  no  novelty  in  the 
process  of  extracting  iron  from  slag ;  that  it  was 
known  amongst  scientific  men;  and  that  Doctors 


\ 
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Aikin  and  Renman  had  mentioned  this  process  in       1817. 
two  well  known  works  of  science.     The  admixture 
of  lime-stone,  or  quick  lime,  with  slag  was  like- 
wise known  ;  but  had  hitherto  only  been  applied  in   Thompson 
the  blast  furnace.     The  plaintilPs  quantities,  pfo-  *^°<10t*^«". 
portions,  and  process,  were  of  his  own  invention. 
But  there  was  some  doubt  as  to  their  utility. 

iens,  Serjeant,  for  the  defendant,  contended, 
that  the  patent  could  not  be  supported.  There 
was  no  novelty  in  the  invention.  Every  part 
of  the  manufacture  was  known  before.  Minute 
and  frivolous  additions  would  not  sustain  a  patent. 
A  fortiori,  therefore,  a  mere  reflation  of  the  partfe .. 
of  a  whole  manufacture,  previously  known,  was  in- 
sufficient. In  the  present  case  there  w^s  no  no- 
velty, as  every  thing  was  in  the  common  stock  be- 
fore, though,  from  accidental  circumstances,  the 
plaintiffs  process  had  not  been  commonly  applied. 
But  there  were  two  objections  which  were  fatal  to 
his  patent: — 1.  It  was  necessary  that  the  patent^ 
as  well  as  the  specification,  should  indicate  what 
itas  claimed  by  the  inventor.  It  should  state  in 
substance,  and  outline,  what  he  challenges  as  hift 
own  ;  leaving  the  details  to  be  enumerated  in  the 
specification.  It  is  the  patent  that  gives  the  mono- 
poly, and  is  the  prohibitory  grant  of  the  crown. 
The  specification  is  only  required  to  be  enrolled 
within  six  months  after  the  patent.  It  is  a  condi- 
tion subsequent.  The  prohibition,  therefore,  com- 
mences with  the  patent.  The  patent  in  question 
is  for  *'  certain  improvements  in  the  smelting  and 
tcorking  of  iron."  But  this  is  too  loose  and  gene- 
ral. The  plaintiff^  in  his  specification^  however^  haa 
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Hill 

V. 

Tbohfsoit 
Wd  Others. 


iuTentors,  like  Wait  and  Har* 
rison^    should    be     rewarded 
by    a  limited    exclusive  pos- 
session,    for    the    production 
of  engines  and  machines,   by 
which  labour  has  been  abridg- 
ed, commerce  facilitated,  and 
national  wealth  increased.  But 
can  there  be  any  public  or  ge- 
neral  reason  that  a  lai^e  ca- 
pitalist, who  has  merely  added 
a  TaWe  or  a  hinge  to  a  steam- 
engine,   should  claim  of   the 
Crown  a  reward  of  the  same 
extent  as  the  original  inven- 
tors ?    and,   by   means  of   his 
capital,  in  addition  to  his  pa- 
tent,  should  create   a  mono- 
poly to  himself?  There  is  no 
proportion     in    the    reward. 
Such  ezclnsions  and  monopo- 
lies become  incumbrances  upon 
general    trade,  and  a  serious 
mischief  to  smaller  tradesmen. 
Surely    something    might    be 


contrived,  by  which  the  in. 
Tentors  of  minute,  but  useful, 
additions  to  man  u  facto  ring 
machinery,  might  be  rewarded 
in  proportion  to  their  merit, 
without  tying  up  the  supply 
(frequently  of  the  most  expen- 
sive engines)  in  the  hands  of 
monopolists,  (o  the  injury  of 
all  mechanics  in  the  same  line, 
and  the  exorbitant  increase  in 
the  price  of  the  article. 

The  general  principle  is  so 
good,   that   we   are   far    from 
wishing  a  repeal    of  the  sta- 
tute of  21  James  I.e.  3.  ;  but 
the    practice    of    every    day 
proves  how  much  it  requires 
limitation.      All    that    eeeias 
wanting  is  proportion  and  dis- 
tinction; something  short  of  the 
reward,  due  only  to  the  whole, 
for  those  who  have  only  added 
and  invented  a  part. — Ei  prv 
raid. 
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Allen  and  Another,  Assignees  of  Prior^  a  Bank- 
rupt, V.  Imlett  and  Nichols. 

THIS  was  an  action  of  money  had  and  received.     No  acUonat 
The  bankrupt.  Prior ^  before  his  marriage,  against  tras- 
by  a  regular  deed  of  settlement  between  himself  on  tS^S^ 
the  one  part,  his  intended  wife  on  the  second  part,  *^'^f'^ 
and  the  defendants,  as  trustees,  on  the  third  part,  had  JL^^Jf^P^f^' 
settled  some  stock  in  the  four  per  cents,  (and  had  sfgneesof  wch 
warranted  to  settle  400/.,  being  the  amount  of  a  bill         ^** 
of  exchange,  not  at  that  time  due,)  in  trust  for  Ann 
Bridgen,  whom  he  was  about  to  marry,  until  mar- 
riage ;  after  marriage,  to  the  use  of  Prior  himself, 
during  his  life;  and  upon  his  death  to  his  wife,  &c. 
The  stock,  being  vested  in  the  name  of  the  trustees, 
was  received  by  Prior,  before  his  bankruptcy,  un- 
der a  power  of  attorney   from  them.     Since  his 
bankruptcy,   the  trustees  had   executed  a   power 
of  attorney  to  another  person  to  receive  it;  and 
had  paid  it  into  a  banker's,  for  the  use  of  Mr.  and 
Mrs.  Prior.     The  action  was  brought  to  recover 
the  sum  of  £80.  8^.  4d.,  being  the  amount  of  three 
half  yearly  dividends.  - 

Copley,  Serjeant,  for  the  plaintifis,  contended, 
that  if  the  defendants  had  not  received  the  money, 
this  action  could  not  have  been  maintained  ;  but, 
having  received  it,  and  paid  it  over  wrongfully, 
they  had  no  protection  from  their  character  as 
trustees.  These  dividends  were  the  property  of 
the  bankrupt  before  his  bankruptcy,  and  now  be- 
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1817.       came  the  property  of  the  assignees.     The  trustees, 
^'^^^^^      therefore,  were  answerable  at  law  for  disposing  of 
imd  Another  "i^^ics  which  the  bankruptcy  had  vested  in  the 
plaintiffs. 


V. 

Imlett 

and 
]^^ICUOLS• 


Blossett,  Serjeant. — Defendants  are  trustees;  and 
no  action  lies  against  them  for  an  abuse  of  their 
trust  at  common  law.  If  there  be  any  redress, 
it  must  be  through  the  medium  of  a  court  of 
equity.  iVior  himself,  the  cestui  que  trust,  could 
not  sue  his  trustees:  neither  could  his  assignees^ 
who  derive  through  him. 

Dallas,  J I  am  decidedly  of  opinion  that  (his 

action  cannot  be  maintained.  It  is  purely  a  case 
for  a  court  of  equity.  I  will  nonsuit  the  plaintiff^ 
find  give  him  leave  to  move  to  set  it  aside. 

Copley,  Serjeant,  and  Selwyn,  for  plaintiffs. 

Blossett^  Serjeant^  and  £.  Latces,  for  defendants. 
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Smith  v.  IIorne  and  Others. 

THIS  was  an  action  against  a  carrier  for  the     a  carrier 
loss  of  a  quantity  of  gloves  of  the  value  JJis^liabUity^ 
of  £67.  9s.  6cL     The  gloves   had  been  put  into  ;^i^5[,7g\^^^^ 
a  parcel,  and  sent  by  a  coach  from  Worcester  to  swerabicm 

*  -  .  ,  *  cases  of  ueg. 

London,    directed   to    I    Smith,   to   the   care   of  Usence;  tuc 
Mr.   Robinson,   Angel  Inn,   Angel   Street.     The  whuiUsa     i 
carriage  and  booking  were   paid  at    Worcester.  fae"fbr°th« 
Tiie  defendants  had  placed  the  usual  board  of  no-  •^"^* 
ticc  in   their  office,  stating  that  they  would  not 
be  answerable  for  cash,  writings,  or  any  articles 
whatsoever,  above  the  value   of   5/.,  unless  paid 
for  accordingly.      The   plaintiff    was   acquainted 
with  the  terms  of  this  notice  ;  but  sent  the  parcel 
as  a  common  package,  giving  no  intimation  of  its 
value,  and  not  paying  any   extra   price.     When 
the  parcel  arrived  at  the  Inn,  in  London,  it  was 
put  into  a  cart,  with  other  parcels,  to  be  delivered 
in  the  ordinary  way.     It  was  an  open  cart,  in  the 
charge  of  one  man,  who  drove  the  cart,  and  like- 
wise  delivered  parcels.     It  -was  in  evidence  that 
the  defendants  were  in  the  habit,  when  the  parcels 
were  numerous,  of  sending  two  persons  with  the 
cart,  to  divide  the  labour  of  delivery,  and  to  in- 
crease the  safety :    one  remaining  in    the  cart, 
whilst  the  other  man  delivered  the  packages.     On 
the  present  occasion  the  parcels  were  few  ;  and  the^ 
lad,  who  drove  the  cart,  having  a  parcel  to  de- 
liver  in   Moorfields,    left  it   without  any   guard, 
»t  the   top  of  an  alley,  along  which  he  was  not 
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1817.  able  to  drive,  as  a  cart  was  unloading  at  the  time, 
and  stopped  the  way.  On  his  return  the  parcel 
was  lost  out  of  the  cart. 


Smith 

V, 
HoRNE 


and  Others.  Vaughan,  Serjeant,  and  Richardson,  for  plaintiff. 
The  plaintiff  was  not  obliged  to  insure :  he  trusted 
to  the  common  law  liability  of  the  carrier  in  cases  of 
gross  negligence,  from  which  the  accustomed  re- 
strictions upon  his  responsibility  (which  the  law, 
-without  countenancing,  had,  notwithstanding,  ad- 
mitted,) did  not  exempt  him.  They  contended — 
1.  That  this  was  a  case  of  gross  negligence,  inas- 
much as  the  defendants  should  have  sent  two  men 
with  the  cart.  2.  That  the  bulk  of  the  parcel 
was  a  sufficient  indication  of  its  value.  Beck  v. 
Evam,  16  East.  244. 

Best,  Serjeant,  for  the  defendants. — Negligence 
of  a  gross  kind  was  not  proved,  by  shewing  that 
«very  possible  precaution  was  not  taken.  The  plain- 
tiff submits  to  a  degree  of  risk  by  not  insuring,  and 
thereby  he  deceives  the  defendants.  A  parcel  of  the 
value  of  70/.  is  thrown  into  the  office  as  a  common 
package.  Although  the  plaintiff  did  not  insure, 
some  intimation  should  have  been  given  of  its 
value  at  the  time  of  delivery.  The  bulk  indicated 
nothing  of  value  in  this  case. 

Dallas,  J. — Whether  the  defendants  have  been 
guilty  of  gross  negligence  is  a  question  for  the 
Jury.  The  case  of  Beck  v,  Evans  does  not  apply. 
The  plaintiff  had  an  option  to  insure  or  not ;  but 
I  think  he  was  culpable,  in  delivering  as  a  common 
package  property  of  this  value.     He  lolls  the  de- 
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fSendants  into  a  false  security  ;  for  they  would  pro- 
bably have  taken  more  care,  if  they  had  known 
the  value  of  the  parcel.  The  question  is,  whether, 
considering  the  trust  the  plaintiff  reposed  in  the 
defendants,  and  the  risk  to  which,  in  a  degree,  he 
may  be  presumed  to  submit,  (from  the  circumstance 
of  his  not  insuring,)  they  have  been  guilty  of  gross 
negligence. 


1817. 


Smith 

V. 

Horns 
and  Others. 


The  Jury  found  a  verdict  for  the  plaintiff  for  the. 
value  of  the  gloves. 


Vaughariy  serjeant,  and  Richardson,  for  plain- 


tiff. 


Best,  Serjeant,  and  Curwood,  for  defendants. 


See  Gonger  ▼.  Joll^y  ante, 
3L7;  and  the  note  in  which 
the  cases  are  collected,  to 
which  the  foUowing  may  be 
added : — 

Kerr  v.  Willan. 

Siilings   after   Hilary   Ternty 

1817)  at  Guildhally  and  in 

K.  B.  Easter  Term. 

Action  against  a  carrier,  fbr 

the  loss  of  a  parcel.     Notice 

in  the  common  terms  of  res- 

trictiTe  liability  was  placed  in 

a  conspicuous  situation  in  the 

defendant's  office.     The  porter 

who  delivered  the  parcel  at  the 

office,  might  have  seen  it  in 

the  office  ^  bat  it  was  not  in 


eTidence,  either  that' he  did 
see  it,  or  that  he  was  aware  of 
the  existence  of  such  a  notice. 
At  the  trial,  a  verdict  was 
found  for  the  defendant ;  and 
in  Easter  Term  following,  the 
Attorney  General,  (Sir  Wf/- 
Ham  GarroWy)  mo?ed  for  a 
new  trial. 

Lord  Ellenborough. — Much 
inconvenience  in  this  case 
would  be  removed  from  car- 
riers,  if  they  distributed  hand- 
bills. A  messenger  may  come 
with  a  parcel  to  an  office  who 
cannot  read.  But,  surely, 
any  deviation  from  the  usual 
contract  which  the  law  implies^ 
ought  to  be  announced  to  him. 
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Smith 

V. 
HoKNB 

aod  Others. 


I  admit  that  a  special  contract 
between  the  parties  will  super- 
sede the  law  :  but,  theu,  that 
contract  must  be  proTed  ;  and 
whether  it  be  proved  or  not 
is  a  fact  for  the  Jury ;  that 
is  to  say,  whether  there  be  a 
Bufiicient  notice  giren,  with 
reference  to  place,  time,  and 
person,  to  create  a  special  con- 
tract between  the  parties.  AH 
the  difficulties  arise  by  a  de- 
parture from  the  old  law, 
which  was  acted  upon  for  ages ; 
and  there  is  no  doubt  bat  it 
will  require  many  struggles  to 
get  clear  of  the  wisdom  of  our 
ancestors.  But  the  difficulty  is 
not  insurmountable.  Let  car- 
riers, when  they  receive  par- 
cels at  their  offices,  furnish  re* 
ceipts  containing  the  conditions 
upon  which  they  contract,  and 
deliver  one  for  each  parcel  re- 
ceived.— This  may  help  them. 
Rule  refused. 
So  in  Munn  v.  Baker^  K.  B. 


Guildhall,  Michaelmas  Term^ 
1817. — A  notice  was  affijied  in 
the  office,  and  a  printed  paper 
put  into  the  servant's  hand  who 
delivered  the  parcel.  It  was 
doubtful  if  the  servant  saw  the 
board  in  the  office  ;  and  in  the 
printed  paper,  by  accident,  as 
it  was  alleged,  the  terms  of 
restriction  were  omitted. 

Lord  ElUnhorough  held  the 
notice  to  be  insufficient.  And 
at  the  same  sittings,  in  Dories 
T.  JVUlany  where  the  person 
who  carried  the  parcel  could 
not  reaiL  In  this  case,  neither 
the  board  in  the  office,  nor  the 
printed  paper  of  conditions, 
were  of  any  service.  Mr.  Jus- 
tice Abbott  held  notwithstand- 
ing that  the  carrier  was  liable 
upon  his  ordinary  liability.—? 
i9^m6^,that  thequestion  should 
be  put,  whether  the  party  can 
read  or  not.  If  he  cannot 
read,  the  notice  should  be  read 
to  him. 
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WESTMIN5TER, 


LowDEN  and  Another  v.  Hiekons. 

ASSUMPSIT.—The  plaintiffs  were  lessees  of  ea?;7dS 
Covent  Garden  market  under  the  Duke  of  "j"'*"' ■ '""■ 
Bedford ;  and  the  action  was  brought  to  recover  ofaiibertyto 

11  .  .    t       ,  1    .         1    .      1        t  t  h«l»*  a  market, 

8ome  tolls  which  they  claimed  to  be  due  to  them.  &c-,andto 
The  lease  under  which  they  derived  title  was  by  ^wtomed  du« 
deed  ;  and  they  paid  an  annual  rent  to  the  Duke  of  J^t  ^^ioucu'* 
Bedford  of  2,900/.     To  this  lease  was  annexed  a  gl^n^^V^Pl" 
schedule  of  the  tolls  which  the  plaintiffs  were  em-  anucited. 
powered  to  demand.     It  appeared,  that  the  defend- 
ant had  offered  to  pay  4rf.  for  every  wagj^on,  and 
2d.  for  every  cart,  which  he  brought  loaded  to  the 
market ;  but  he  had  pleaded  no  tender  of  the  sum  of 
eight-pence,  which  was  part  of  the  demand  claimed 
in  respect  to  two  waggons.     The  plaintiffs,  in  ad- 
dition, demanded,  by  virtue  of  the  schedule  of  tolls 
annexed  to  their  lease,  and,  (as  they  alleged,)  by 
an  uniform  custom   and  usage,    Irf.   per  sack  for 
beans,  and   Irf.  per  sack  for  peas.     The  real  con- 
test between  the  parties  was  for  the  sum  of  3s, 
lOrf.,  being  the  aggregate  of  the  tolls  claimed  for 
30  sacks  of  beans,  and  H  sacks  of  peas. 

It  was  in  evidence,  that  the  tolls  had  varied  much 
in  amount,  and  that  the  rent  paid  by  the  lessees 


LOWDEN 


^  CASES  AT  NISI  PRIUS,  a  P. 

1817.  had  fluctuated  in  proportion.  There  appeared  la 
be  no  uniform  practice  or  usage  to  regulate  the  tolls  ; 
but  the  counsel  for  the  plaintiffs  relied  on  a  modern 
HiERONs.  statute^  53  G.  3.  c.  71^  which  was  an  act  passed  to 
remove  nuisances^  and  to  regulate  the  tolls  in  Covent 
Garden  Market.  The  fifth  section  in  this  act  em- 
powered the  Duke  of  Bedford,  as  owner  of  the 
market,  to  claim  and  receive  such  tolls  as  were 
usually  taken. 

Upon  the  part  of  the  defendant,  a  great  mass  of 
documentary  evidence  was  produced,  the  object  of 
which  was  to  shew  that  Covent  Garden  was  a 
market  of  recent  origin,  and  that  no  grant  of  tolls 
was  annexed  in  the  original  grant  of  the  market  to 
the  ancestors  of  the  Duke  of  Bedford.  In  the  6th 
of  Edward  VI.,  there  was  a  grant  to  John,  Earl  of 
Bedford,  of  all  the  lands  of  Covent  Garden,  &c. 
then  described  as  pasture  land,  paying  rent  to  the 
crown  of  5/.  6«.  8rf.  In  the  3d  of  Eliz.  was  a  bar- 
gain and  sale  between  the  Earl  of  Bedford  and 
Sir  William  Cecil  ''of  all  that  piece  of  pasture 
ground,  being  parcel  of  one  great  pasture  ground, 
called  Covent  Garden."  Several  other  ancient 
deeds  were  produced  ;  but  the  charter  which  bore 
chiefly  on  the  case,  was  a  charter  or  grant  from  the 
crown,  in  the  22nd  of  Charles  II.,  to  the  Earl  of 
Bedford,  of  liberty  ''to  have,  and  hold,  and  keep 
a  market  in  Covent  Garden,  &c."  The  charter 
then  proceeded  to  enumerate  some  subordinate  re- 
gulations ;  and  concluded  with  a  grant  '^  of  all  tolls 
and  customary  fees  belonging  to  the  said  markets, 
and  usually  had  and  enjoyed  with  markets  of  the 
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like  kind."     The  original  words  in  ihe  charter  1817. 

were,    'Uolnetis,  Sfc.   ht^usmodi    mercaturie  alt-  ^^^^^^^'^^ 

quatenus  spectantibus."  Lowde» 


Lens,  Onslow,  and   Copley,    Serjeants,  for  the 
defendant,  contended,  that  the  present  action  could 
not  be  maintained  ;  tolls  were  not  due  except  by 
grant,  prescription,  or  for  sonne  just  consideration. 
The  plaintiffs  were  bound  to  establish  their  de- 
mand upon  some  legal   foundation.     There  could 
be   no  such  thing  as  an  arbitrary,   variable   toll^ 
raised  or  diminished  at  the  caprice  of  the  proprietor 
of  the   market.     Courts  of    law  looked  jealously 
upon  these  exactions,  which  were  an  incumbrance 
upon  that  freedom  of  trade  which  the  subject  enjoyed 
as  his  birthright.     Covent  Garden  was  a  market  of 
modern  origin.     It  might,  perhaps,  be  contended^ 
that  the  charter  of  Charles  II.  could  not  create  a  toll. 
But  this  consideration  of  the  case  was  not  necessary, 
inasmuch  as  the  charter  did  not  grant  any  specific 
tolls  whatever.     The  market  was,  in  its  origin,   a 
free  market ;   and  it  is  an   undoubted  legal   pro- 
position, that  if  the  king  grant  a  market  without 
any  tolls,  the  royal  authority  could  not  afterwards 
annex  tolls  by  subsequent  grant.     The   words  in 
the  charter  of  Charles  II.,  which  gave   the  ances- 
tors of  the  Duke  of  Bedford  liberty  to  demand  and 
receive  the  due  and  accustomed  tolisi  were  idle  and 
void.     For  no  tolls  whatever  were  shewn  to  be 
annexed  to  the  grant :    there  was  no  evidence  of 
any  ancient  or  accustomed   toll.     Besides,    their 
necessary  and  natural  uncertainty,  when  so  vaguely 
expressed^    was  a    death-wound   to  the  demand. 
Here  was  no  precise  toll  given  ;  and,  what  was 
Vol.  I.  8  U 


Hlfi&ON0« 
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1817.  more  extraordinary,  no  precise  toll  had  ever  beeil 
demanded.  It  were  to  dispute  almost  the  elements 
of  law  to  bring  forward  a  claim  for  tolls  under  such 
H1EROK8.  circumstances  ;  a  modern  grant  of  market  without 
tolk ;  and  a  variable^  arbitrary  usage  in  the  demand 
and  receipt  of  the  tolls  themselves.  But  the 
j)laintiff8,  it  should  seem,  would  rest  on  the  act  of 
Parliament  of  53  Geo.  III.  But  that  act  professed 
to  give  nothing.  It  was  a  mere  act  of  regulation. 
It  spoke  only  of  the  accustomed  tolls  ;  and  trans* 
ferred  the  payment  of  the  tolls  to  the  seller,  which 
were  due  at  common  law  from  the  buyer.  The  act, 
therefore,  grounded  itself  upon  a  preconceived  right, 
which  it  was  for  the  Duke  of  Bedford  to  establish^ 
of  a  previously  existing  grant  of  toll.  It  was  not  a 
declaratory  act,  or  a  grant  of  tolls  eo  nomine  ;  bitt 
was  specially  confined  to  regulation. 

Besl  and  Slossett,  Serjeants,  contra,  tendered 
evidence,  that  the  tolls  demanded  were  such  as 
were  paid  at  other  markets,  and  in  all  the  markets 
of  London.  They  proposed  to  give  parole  testi- 
mony of  this  kind,  on  account  of  the  words  in  the 
charter  of  Charles  II.  ^' hvjusmodi  mercaturte 
spectantibus."  They  relied,  however,  mainly  upon 
the  53d  Geo.  III.,  and  contended,  that  the  defend- 
ant must,  at  all  events,  have  a  verdict  against  him 
for  8c/.,  being  the  tolls  for  the  two  carts  ;  which  sum 
he  had  never  disputed,  but  had  offered  to  pay. 

Park,  J, — I  am  afraid,  in  the  present  stage  of 
this  enquiry,  that  the  defendant  must  have  a  verdict 
against  him  for  the  toll  of  the  carts.  He  has  neg- 
lected to  plead  a  tender.    With  respect  to  any  evi- 
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^ence  oir  the  usage  in  the  othet  markets  in  Zon-       I8I7. 
c/ow,  I  shall  certainly  not  receive  it.     The  rights  of    ^^^^^^^ 
individuals  to  demand  and  receive  loll  are  not  to         !!^ 
be  derived  out  of  the  franchises  and  privileges  of    Hierons^ 
other  persons^  in  other  markets  ;  but  must  depend 
tipon  the  terms  of  the  grants  and  charters  by  which 
they  themselves  hold  such  markets.     I  am  of  opi- 
nion that  there  is  no  pretence  for  the  toll  of  one 
penny  per  sack  for  beans  find  peas.    The  Jury  will 
discharge  that  from  their   consideration.      I  am 
much  inclined  to  think  that  no  toll  whatever  can 
be  demanded  under  the  charter^  whatever  may  be 
the  construction  of  the  Act  of  Parliament!     But 
1  will  reserve  this  point  for  the  Court,  and  give 
the  defendant  liberty  to  move  to  enter  a  nonsuit^ 
if  the  Court  should  be  of  opinion  that  no  toll  of 
bny  kmd  whatever  is  due  in  point  of  law. 

The  Jury  found  a  verdict  for  %d,  for  the  two 
carts^  and  negatived  the  rest  of  the  demand. 

JBest  attd  Blossett^    Serjeants,  and  E^pifiasse^ 
for  plaintiffs. 

Lens,  Onslow,  and  Copley,   Serjeants,  for  de- 
fendant. 


Ijord  CoH-e  tretLU  tery.taWy  nalrkets,    iipbn    th6    sale    of 

bpeu  the   subject  of  tolls  ia  things  tollable  Tvtthin  the  fair 

the  ^  Inst.  220.    Toll  to  the  or  mdrk^.    And  this  was  first 

fair  or  market,  says  he,  is  a  ioTented  that  bontracts  might 

rfeasonable  sum  of  money  due  haVe  good  tdstimony,  and  ht 

to  the  owner  of  the  fair   or  made  openly;  for,  of  old  times^ 
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.1817.         privy  or  secret  contracts  were 

v^^v*^^      forbidden. 

LowDEV  Again,    says   his    lordship, 

*>•  every  one  that  has  a  fair  or 

HiBRON*.  market,  ought  to  have  it  by 
grant  or  prescription.  If  the 
kiilg  grant  to  a  man  a  fair  or 
market,  and  grant  no  toll,  the 
patentee  shall  have  no  toll ; 
for  toll  being  a  matter  of  pri- 
vate emolument  for  the  benefit 
of  the  lord,  is  not  incident  to 
a  fair  or  market  so  granted, 
without  a  special  grant,  as  was 
adjudged  in  the  case  of  North" 
ampton;  for  such  a  fair  or 
market  is  accounted  a  free  fair 
or  market.  And  there  it  was 
also  resolved,  that  after  such 
a  grant  made,  the  king  cannot 
grant  a  toll  to  such  a  free  fair 
or  market  without  quid  pro 
qiio;  some  proportionable  be- 
nefit to  the  subject.  2  Inst. 
220. 

la  conformity  with  these 
principles  thus  laid  down  by 
Lord  Coke  are  all  the  modern 
cases.  Thus,  in  Holloway  v. 
Smithy  2  Strange,  1171,  it  was 
adjudged  by  the  Court  of  K.B. 
that  toll  was  not  incident 
of  common  right  to  a  fair ;  that 
it  would  not  pass  under  gene- 
ral words  in  the  grant  of  a 
new  fair,  nor  would  custom 
extend  to  support  a  toll  in 
«uch  a  fair.  The  reason,  in- 
deed, is  evideht.  Trade  is  free 
by  the  law  of  England  in  all 


customary  and  lavrfnl  branches; 
and  monopolies,  except  in  some 
particular  instances,  where  thej 
are  limited  and  partial,  and 
granted  upon  good  considera- 
tion, (as  by  the  2l8t  Jac.  I. 
c.  3  ),  are  in  derogation  of  tlie 
liberty  the  subject,  and  of 
natural  rights. 

By  St. West.  1.  3d  Edw.  1. 
31.  if  the  lord  take  an  outra- 
geous toll,  the  king  shall  take 
the  franchise.  Lord  Coke  thus 
comments  upon  these  words : 
An  outrageous  toll,  he  says, 
is  taking  toll  when  there  is 
none  due ;  or,  if  more  be  ex- 
acted than  is  due,  or  the  party 
be  discharged  from  toll,  2  Inst. 
220.  That  the  grantee  of  a 
fair  or  market  shall  not  have 
toll  without  a  special  grant, 
has  been  determined  in  many 
cases.  See  Com.  Dig.  tit. 
Market,  f.  I.  where  the  cases 
are  collected.  So  it  has  been 
resolved,  that,  if  the  king  grant 
a  market,  &c.  cum  omnibus  /i- 
bertatibus  pertineniibusy  the 
grantee  shall  have  no  toll. 
Palm.  78.  It  is  considered, 
indeed,  by  Lord  Ch.  B.  Comyn^ 
as  a  constitutional  restriction 
upon  the  prerogative  of  the 
crowu  itself,  that,  after  a  fair  or 
market  has  been  granted,  the 
king  himself  cannot  grant  a  toll 
without  a  'quid  pro  quoy  tit. 
Prerogative,  D.  48.  And, 
thereforOi   it  is  not  sufficient 
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to  allege  the  grant  of  a  mar- 
ket with  all  tolls  belonging  to 
it ;  but  there  must  be  alleged 
an  express  grant,  or  a  pre- 
scr^ion  for  toll,  Lat.  1380. 
If  the  grantee  of  a  market  un- 
der letters  patent  from  the 
crown,  suffer  another  to  erect 
a  market  in  his  neighbourhood, 
and  use  it  for  the  space  of 
23  years  without  interrup- 
tion, he  b  by  such  use  barred 
of  his  action  on  the  case  for 
the  disturbance  of  his  market. 
Hokroft  T.  Ueely  1  Bos.  and 
Polk  400. 


In  that  case  a  question  was 
raised,  but  not  determined, — 
whether,  if  no  specific  toll  be 
granted  in  the  letters  patent, 
by  which  the  market  was 
erected,  the  grantee  would  be 
entitled  to  any  toll,  and  whe- 
ther in  such  case  he  could  sup- 
port an  action  for  an  injury  to 
his  market. 

For  cases  on  the  subject  of 
tolls,  see  Moseley  t.  Pearson^ 
4  T.R.  104.  The  Bailiffsy 
4rc.  of  Tewkesbury  v.  Diston^ 
6  East.  438.  Hill  t.  SmUh, 
10  East.  470.  4Taant0D,  520. 


1817. 
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J«17.  •  Dallas,  J. — I  tliink  the  case  to  which  my  bro- 
ther  Besit  has  referred,  and  the  admirable  reasoning 
of  Lord  Chief  Justice  Gibbif,  upon  which  that  case 
^y^«^_  is  founded,  and  upon  which  I  think  it  will  stand  un- 
shaken, are  decisive  upon  this  point.  Df/fg-/f8  was 
no  such  a  money  scrivener  as  the  statutes  of  bank- 
ruptcy contemplate.  The  attorney  was  predomi- 
nant. The  bonds,  judgments,  and  warrants  of 
attorney,  by  which  the  annuitit^s  are  secured  to  the 
grantee,  were  prepared  in  his  office,  and  he  charged 
for  them.  These  charges,  in  wtiich,  it  is  said,  the 
annuity  commission  was  included,  were  the  subject 
of  taxation.  In  all  the  cases  which  have  been 
adduced  in  evidenc'e,  this  man  acted  as  an  attorney. 

His  Lordship  likewise  took  the  opinion  of  the 
Jury  upon  the  facts  ;  and  they  expressed  an  unani- 
mous opinion,  that  Diggles  had  acted  as  an  attor- 
ney in  ail  the  transactions  before  them. 

Verdict  for  plaintiff. 

Best  and  Vaughariy  Serjeants,  and  Campbell^  for 
plaintiff. 

Copley,  Serjeant,  and  Bamewall,  for  defendants. 


See  ante,  p.  507,  case  of  Hutchinson  t.  GascaignCj   and  the 
note  to  that  case. 
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Hardman  v.  Clegg. 


T 


HIS  was  the  case  of  a  writ  of  right  to  recover     i«  Wntof 
lands  in  the   county  palatine  of  Lancaster.  derofThe^ 
The  writ  was  as  follows:— "  George  III.,  by  the  XTXtde*"* 
grace  of  God  of  the  united  kingdom  of  Great  Bri-  ^und^toproTe 
tain  and  Ireland,  kins:,  defender  of  the  faith,   and  upon  »ach  ten- 
80  forth,  to  the  sheriff  of  the  county  palatine  of  tothetemmt 
Lancaster,    greeting,    command    Samuel   Joseph  p^fof  hlT" 
Clegg,  that  he  justly  and  without  delay  render  unto  ^^Jf;  Evidence 
James  Hardman,  one  equal  and  undivided  moiety  peroeptian*of 
of   two  messuages,    of   three  cottages,    of  three  «•««*  ^^  **>« 
barns,   of  three  stables,  of  three  out-houses,    of  which  those 
three  gardens,  and  sixty  acres  of  arable,  meadow,  foraiTdDart, 
pasture,  and  woodland,  with  the  appurtenances,  in  ficien?pr<^^^ 
the  parish  of  Childwall,  in  the  said  county  palatine,  Jl^ J^u**^**)^ 
which  he  claims  to  be  his  right  and  inheritance,  and  ^^^  i<^vi«<> 
to  hold  of  us  in  chief,  and  whereof  he  complains  tion%'a^?Mt' 
that  the  aforesaid    William  unjustly  deforces  him-  ^^'jSi/JJS* 
And  unless  he  shall  so  do,  and  if  the  said  James  ^^^^^^j  ^c., 

'  80  as  to  bar  the 

_______^  heir  who  never 

'  made  actual 

entry  after  the 
(jdr  In  this  case  the  tenant  pleided  the  general  issue,  and  also  death  of  his 

further  pleas  of  fines  with  prockouitions,  similar  to  the  case  of  ^^^^^^o*** 

Tissen  t.  Clarke^  3  Wilson,  419.-^The  demandant  replied  to 

the  further  pleas,  and  issue  was  also  joined  upon  them.     For 

this   reason,    and  inasmuch  as  the  suit   was  for  lands  in  the 

county  palatine  of  Lancaster j  the  writ  and  pleadings  are  giren 

at  greater  length  than  might  otherwise  be  deemed  necessary. 


Hardman 
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1817.  shall  give  you  security  for  prosecuting  bis  claim, 
then  summons  by  summoners  the  said  William, 
that  be  appear  before  our  justices  of  Lancaster  at 

Clegg*  Lancaster/ on  the  first  day  of  the  next  General 
Session  of  Assizes^  to  be  there  holden^  to  sbevr 
wherefore  he  hath  not  done  it.  And  have  you 
there  the  summoners  and  this  writ.  Witness  our- 
self  at  Lancaster^  the  2l8t  day  of  November,  in  the 
66lh  year  of  our  reign."  Evans. — Pleas  at  Lan- 
caster, before  Sir  Simon  Le  Blanc,  Knight,  and  Sir 
Alexander  Thompson,  Knight,  Justices  of  the  court 
of  Common  Pleas  of  the  lord  the  king,  within  his 
county  palatine  of  Lancaster,  at  the  general 
session  of  Assizes,  there  to  be  holden  on  the  23d 
day  of  Maroh,  in  the  56th  year  of  the  reign  of  the 
lord,  George  III.  of  the  united  kingdom  of  Great 
Britain  and  Ireland,  king,  defenderof  the  faitb^  4^c. 

Lancaster  )  James  Hardman,  by  Charles  JRotc^ 
>  linson,  his  attorney,  demands  against 
TO  WIT.  ^  Joseph  Samuel  Clegg,  one  equal 
undivided  rtoiety  of  two  messuages,  of  three  cot* 
togcs,  of  three  barns,  of  three  stables,  of  three  out- 
houses, of  three  gardens,  of  three  orchards,  and  of 
sixty  acres  of  arable,  meadow,  pasture,  and  wood- 
land, in  the  parish  of  Childwall,  in  the  said  county 
palatine  of  Lancaster,  as  his  right  and  inheritance, 
by  writ  of  the  lord  the  king,  of  right,  issued  out  of 
his  court  of  Chancery,  of  his  said  county  palatine. 
And  whereupon  he  saith,  that  one  John  Hardman 
was  seized  of  the  said  equal  undivided  moiety  of  the 
tenements  aforesaid,  with  the  appurtenances,  in 
)\\s  demesne,  as  of  fee  and  right,  in  the  time  of 
peace^  in  the  tim^  of  the  !or<l  George  IJ.  lato 
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\fAf\S  of  Great  Britain,^  to  wit,  within  sixty  years  fgir. 
next  before  the  issuing  of  the  aforesaid  writ,  by 
taking  the  esplees  thereof  to  the  value,  &c,  and  died 
hereof  seized.  And  the  said  James  Hardman  fur«»  Qlwg. 
ther  sailh,  that  upon  the  death  of  the  said  John 
Hardman,  for  that  he  left  one  Jane  him  surviving, 
but  left  no  heirs  or  issue  of  his  body  ;  and  that  by 
his  last  will  and  testament,  in  writing,  bearing  date 
the  first  day  of  November,  in  the  year  of  our  Liord 
1754,  and  duly  published  and  executed  by  the  said 
John  Hardman,  in  his  lifetime,  and  when  he  was 
seized  in  fee  of  the  said  undivided  moiety  of  the 
said  tenements  with  the  appurtenances,  devised 
his  said  undivided  «oiety  of  the  tenements, 
with  the  appurtenances,  in  default  of  bis  leav« 
ing  issue,  unto  his  nephew,  John  Hardman,  then 
eldest  son  of  his  late  brother,  James  Hardman 
deceased,  and  his  assigns,  for  and  during  the 
term  of  hiB  natural  life,  without  impeachment  of 
waste,  and  from  and  after  the  determination  of  that 
estate  to  his  cousins  James  Baron  and  Joseph 
Baron,  and  their  heirs,  during  the  lifetime  of 
bis  said  pephew,  John  Hardman,  upon  trust,  to 
preserve  the  contingent  remainders  and  estates 
(hereinafter  limited  from  being  defeated  or  de- 
stroyed, with  a  power  to  the  said  trustees,  as  oc- 
casion should  require  ;  but  nevertheless  to  permit 
and  suffer  the  said  John  Hardrnany  his  nephew, 
and  his  assigns,  to  take  the  rent,  i<^sues,  and  profits 
thereof,  during  his  life;  and  from  and  after  his 
decease  than  to  the  use  of  the  first  and  every  other 
son  and  sons  of  the  body  of  his  said  nephew  John 
Hardman,  lawfully  begotten,  severally,  succes- 
sively, and  in  remainder  one  after  another^  as  they 
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and  every  of  them  should  be  in  priority  of  birth 
and  seniority  of  age,  and  the  heirs  of  his  and  their 
body  and  bodies  lawfuUy  issuing;  the  elder  of 
such  sons,  and  the  heirs  of  his  body,  being  al- 
ways preferred  before  the  younger  of  them,  and 
the  heirs  of  his  body  lawfully  issuing ;  and  that 
for  default  of  such  issue,  that  then  he  gave  and 
Revised  the  said  premises  to  his  nephew  James 
Hardman  for  his  life,  without  impeachment  of 
waste,  with  remainder,  to  the  said  James  Baron 
and  Joseph  Baron,  and  their  heirs,  to  preserve 
Contingent  remainders;  which  contingent  re- 
mainders were  by  the  last  will  and  testament  of 
the  said  testator  John  Hardman  expressed  to  be, 
and  he  thereby  gave  and  devised  the  said  undi- 
vided moiety  of  the  said  premises,  with  the  ap- 
purtenances, to  the  use  and  behalf  of  the  first  and 
every  other  son  and  sons  of  his  said  nephew  James 
Hardman,  and  the  heirs  of  the  body  and  bodies 
respectively  of  such  said  son  and  sons,  in  the  same 
order  and  manner  as  he  had  thereinbefore  applied 
the  said  premises  unto  the  son  and  sons  of  his 
said  nephew  John  Hardman.  The  right  to  the 
said  undivided  moiety  of  the  said  tenements,  with 
the  appurtenances,  descended  and  came  to  the  said 
John  Hafdman  as  nephew  and  heir  of  the  said 
John  Hardman,  who  was  seized  of  the  said  pre- 
mises as  aforesaid,  that  is  to  say,  as  the  son  and 
heir  of  the  said  James  Hardmxtn,  who  v^s  the 
only  brother  of  the  said  John  Hardm^cm,  who  died 
seized  as  aforesaid,  subject  to  the  right  of  dower  of 
the  said  Jane,  the  wife  of  the  said  John  Hardman, 
which  right  of  dower  became  determined  and 
ceased  by  the  death  of  the  said  ./aite  Hardman,  id 
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the  lifetime  of  the  said  John  Hardman  the  ne-  i8i7. 
phew^  and  also  subject  to  the  several  estates  in  the 
said  undivided  moiety  of  the  said  tenements^  with 
the  appurtenances^  given  and  devised  by  the  said  Cleqo. 
last  will  and  testament  of  the  said  John  Hardman, 
who  was  seized  of  the  tenements*  ts  aforesaid,  and 
from  the  said  John  Hardman  the  nephew,  in 
whose  lifetime  the  said  James  Hardman  the  ne- 
phew died  without  ever  having  had  any  heirs 
or  issue  of  his  body,  and  which  John  Hardman 
the  nephew  also  died  without  ever  having  had 
any  heirs  or  issue  of  his  body.  Whereupon  all 
the  estates  of  freehold  and  inheritance  of  and  in 
the  said  undivided  moiety  of  the  said  tenements^ 
with  the  appurtenances,  devised  and  created  by 
the  said  last  will  and  testament  of  the  said  John 
Hardman,  who  was  seized  of  the  said  premises, 
being  determined  or  incapable  of  taking  effect, 
the  right  to  the  said  undivided  moiety  of  the  said 
tenements,  with  the  appurtenances,  descended  and 
came  to  one  other  James  Hardman,  as  eldest 
cousin  and  heir  of  the  said  John  Hardman  the 
nephew,  to  wit,  as  son  and  heir  of  one  other 
John  Hardman,  who  was  son  and  heir  of  one 
other  John  Hardman,  which  last  mentioned  John 
Hardman  was  the  eldest  brother  of  one  other 
James  Hardman,  the  said  last  mentioned  John 
Hardman  and  James  Hardman  being  sons  of 
one  William  Hardman,  which  last  mentioned 
James  Hardman  was  the  father  of  one  Richard 
Hardman,  which  Richard  Hardman  was  the  fa« 
ther  of  the  said  James  Hardman,  the  brother  of 
the  said  John  Hardman,  who  was  seized  of  the  said 
premises  as  aforesaid,  which  last-mentiohed  James 
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Hardman  was  father  of  the  said  John  Hardfniiiij 
the  nephew  of  the  said  John  Hardmun,  who  wai 
seized  of  the  said  premises  as  aforefsaid.  And  froinl 
the  said  James  Hardman,  the  eldest  cousin  and 
heir  of  the  said  Johi  Hardman,  the  nepbew^  of 
the  said  John  Hardman,  who  was  seized  of  the 
said  premises  as  aforesaid,  tlie  right  to  the  said 
undiyided  moiety  of  the  said  tenements,  with  the 
appurtenances,  descended  and  came  to  one  othe^ 
James  Hardman  as  son  and  heir  of  the  said  James 
Hardman,  the  cousin  and  heir  of  the  said  John 
Hardman,  the  nephew  of  the  said  John  Hardman, 
who  was  seized  of  the  said  premises  as  aforesaid ; 
and  from  the  said  James  Hardman,  the  son  and 
heir  of  the  said  James  Hardman,  the  right  to  the 
said  undivided  moiety  of  the  said  tenements,  with 
the  appurtenances,  descended  and  came  to  James 
JUardman,  the  now  demandant,  as  son  and  heir 
of  the  said  James  Hardman,  the  son  of  the  said 
James  Hardman,  the  cousin  of  the  said  John 
Hardman,  the  nephew  of  the  said  John  Hardman, 
who  was  seized  of  the  premises  aforesaid.  And 
that  this  is  his  right  he  the  said  James  Hardman, 
the  now  demandant,  offers  suit  and  good  proof. 


Samuel  Joseph  Clegg\      And  the  said  Samuel 
V.  \  Joseph  Clegg,  by  John 

James  Hardman.  3  Whittle,  his  attorney, 
comes  and  defends  the  right  of  the  said  James 
Hardman,  and  the  seizin  of  the  said  John  Hard- 
man,  whom,  &c.  and  the  whole,  &c.  and  whatso- 
ever, &c.  and  mostly  of  tenement  aforesaid  as 
of  fee  and  right,  &c.  And  he  puts  himself  upon 
the    grand  assize  of   our  Lord  the   King ;    and 
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prays  a  reco^ition  to  be  made  whether  he^  the  I8i7. 
said  Samuel  Joseph  Clegg,  has  a  greater  title  to 
hold  the  tenements  with  the  appurtenances  as  te- 
nant thereof  as  he  now  holds  the  same^  or  whether  Cleq^ 
the  said  James  Hardman  has  title  to  hold  the  same 
tenements  as  he  has  demanded  the  same^  &c.  And^ 
for  a  further  plea  in  this  behalf,  the  said  Samuel 
Joseph  Clegg,  by  leave  of  this  Court  here  for 
this  purpose  first  had  and  obtained,  according 
to  the  form  of  the  statute,  in  such  case  made  and 
provided,  says,  that  the  said  James  Hardman  ought 
not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him  the  said  Samuel  Joseph  Clegg,  be- 
cause he  say^,  that  one  Richard  Pilkington  was 
seized  in  his  demesne  as  of  freehold  of  the  said 
tenements,  with  the  appurtenances,  amongst  other 
things  in  the  time  of  peace,  in  the  time  of  the  said 
I-iOrd  George  the  Second,  late  King  of  Great  Bri-^ 
tain;  and  the  said  Richard  Pilkington  being  so 
seized,  a  certain  fine  wa9  levied  on  Saturday^ 
the  25th  day  of  August,  in  the  33d  year  of  the 
reign  of  the  said  Lord  George,  in  his  said  Ma* 
jesty's  Court  here  at  Lancaster,  at  a  certain  ses- 
sion thereof  then  and  there  holden  before  his  then 
justices  at  Lancaster,  and  others  then  and  there 
present,  between  Robert  Taylor  and  William 
Longworth,  Gentlemen,  plaintilTs,  and  the  said 
Richard  Pilkington,  defendant,  of  the  tenements 
aforesaid,  with  the  appurtenance^^,  with  other  things, 
by  the  names  of  the  manor  of  Allerton,  with  the 
appurtenances,  and  of  22  messuages,,  four  cot- 
tages, one  windmill,  one  dove-house,  22  barns,  10 
stables,  20  gardens,  20  orchards,  220  acres  of  land, 
60  acres  of  meadow,  220  acres  of  pasture,  and  80 


Hardman 

9. 


664  CASES  AT  NISI  PRIUS,  C.  P. 

1817.  acres  of  heath  and  ling,  and  common  of  pasture 
for  all  cattle^  i/vith  the  appurtenances^  in  AUerton, 
Great  Woolton,  Garstan,  Aighhurgh,  otherwise 
Clegg.  Aighbirth,  Gressendale,  Childwall,  and  Liverpool ; 
and  also  of  the  moiety  of  five  messuages^  five 
barns,  five  gardens^  five  orchards^  one  dove-house^ 
36  acres  of  land^  24  acres  of  meadow^  55  acres  of 
pasture,  and  30  acres  of  heath  and  ling,  with 
appurtenances,  in  Aighburgh,  otherwise  Aigh-^ 
birth,  and  Garston,  and  likewise  of  one-third  part 
of  one  messuage  with  the  appurtenances  in  JLt- 
verpooL  Whereupon  a  plea  of  covenant  was 
j»ummoned  between  them  in  the  same  court  (that  is 
to  say)  that  the  said  Richard  Pilkington  had  ac« 
knowledged  the  manor,  tenements,  common  of  pas- 
ture, moiety,  and  third  part,  with  the  appurte- 
nances, to  be  the  right  of  the  said  Robert,  as  those 
which  they  the  said  Robert  and  William  had  of  the 
said  Richard ;  and  those  he  had  remised  and  quit 
claimed  from  himself,  the  said  Richard  Pilkington, 
and  his  heirs  to  the  said  Robert  and  William,  and 
the  heirs  of  the  said  Robert,  for  ever ;  and  more- 
over the  said  Richard  Pilkington  had  granted 
for  himself  and  his  heirs  that  they  would  warrant 
to  the  said  Robert  and  William,  and  the  heirs  of 
the  said  Robert,  the  said  manor,  tenements,  com- 
mon of  pasture,  moiety  and  third  part,  with  the 
appurtenances,  against  him  the  said  Richard,  and 
his  heirs,  for  ever  ;  and  for  that  acknowledgment, 
quit-claim,  warranty,  fine,  and  agreement^  the  said 
Robert  Taylor  and  William  Longworth  had  given 
to  the  said  Richard  Pilkington  3,3001.  sterling, 
which  fine,  levied  in  manner  aforesaid,  was  en- 
grossed, and  was  afterwards  publicly  and  solemnly 
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read  and  proclaimed  in  the  court,  according^  to  the  1817 
form  of  the  statute  in  such  case  made  and  pro- 
Tided,  to  wit,  the  statute  made  in  the  thirty-seventh 
year  of  the  Lord  Henry  VIII.  late  King  of  Eng^  Cligg* 
land,  in  manner  following,  that  is  to  say,  the  first 
proclamation  was  made  in  the  same  court  here  on 
Saturday,  in  the  said  session ;  the  second  procla^ 
malion  was  made  on  Tuesday,  in  that  same  session ; 
the  third  proclamation  was  made  on  Thursday,  m 
that  same  session;  the  fourth  proclamation  was 
made  in  the  open  session,  held  at  Lancaster  afore-^ 
said,  on  Monday,  the  I7lh  day  of  March,  in  the 
33d  year  of  the  reign  of  the  said  Lord  George  the 
Second  ;  the  fifth  proclamation  was  made  on  Wed'^ 
nesday,  in  the  same  session ;  the  sixth  procla^^ 
mation  was  made  on  Fnday,  in  that  same  session  ; 
the  seventh  proclamation  was  made  in  the  open 
session,  held  at  Lancaster  aforesaid,  on  Saturday, 
the  17th  day  of  August,  in  the  34th  year  of  the 
reign  of  the  said  Lord  the  King ;  the  eighth  pro- 
clamation was  made  on  Tuesday,  in  that  same  ses- 
sion ;  and  the  ninth  proclamation  was  made  on 
Thursday,  in  that  same  session,  as  by  the  said  fine 
and  the  proclamations  made  therein  now  remaining 
in  the  court  here  of  record  more  fully  appears^ 
And  the  said  Samuel  Joseph  Clegg  saith,  at  the 
time  of  the  readings  aforesaid,  made  in  manner 
aforesaid,  all  pleas  ceased  in  the  said  court  here 
according  to  the  form  of  the'  statute  in  such  case 
made  and  provided,  whereby  the  tenements  afore- 
said with  the  appurtenances  above  demanded  by 
the  said  James  Hardman,  by  reason  of  the  said 
fine  with  proclamations  made  thereon  as  aforesaid, 
remained  established  to  the  said  Bobert  Ttgflor  and 
Vox.  I.  «  X 
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1817.  WilUam  Longworth,  and  the  heirs  oS  the  saki 
Robert,  for  ever;  and  this  he  the  9aid  Samud 
Joseph  Clegg  is  ready  to  verify;  v^herefore  he 
Clsoo.  prays  judgment  if  the  said  James  Hardman  ought 
to  have  or  maintain  his  aforesaid  action  thereof 
against  him^ 

There  was  a  further  plea^  in  like  form,  of  a  fine 
levied  on  Saturday,  the  Slth  day  of  March^  in  tfa9 
4tli  year  of  the  reign  of  George  the  Thirds  he^ 
tween  John  Walmsley,  gentleman,  and  James  Xe- 
ver,  yeoman,  plaint^s,  and  James  Mttssell  and 
Ann  his  wife,  defendants,  of  the  said  moiety  of  the 
said  premises  ;  and  a  further  plea  of  a  fine  in  the 
10th  year  of  the  reign  of  George  III.  between 
James  GUdart,  Esq.  plaintiff,  and  James  Bu9sett 
and  Jtnn  his  wife,  Edmimd  Ogden  and  J>iary  his 
wife,  defendants,  of  the  said  moiety  of  the  said 
premises.  And  of  a  further  plea  of  a  fine,  levied 
in  the  27th  year  of  George  III.  between  Johm 
Addison,  plaintiff,  and  John  Pilkington,  and  Sa- 
rah his  wife  defendants,  of  the  said  moiety ;  all 
which  pleas  were  in  the  like  form,  and  concluded, 
and  this  the  said  Samuel  Joseph  Clegg  is  ready  to 
verify ;  wherefore  he  prays  judgment,  if  the  said 
James  Hardman  ought  to  have  or  maintain  lus 
aforesaid  action  thereof  against  him,  &c. 

James  Hardman  ^    And  the  said  James  Hard- 
V.  >man  as  to  the  plea  of  the 

William  Roscoe.  jsaid  Williamr  Roscoe,  by  him 
first  above  pleaded,  and  whereby  he  hath  put  him- 
self upon  the  Grand  Assize,  doth  the  like.  And  as 
to  the  said  plea  of  the  said  Samuel  Joseph  Cleggj 
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by  him  secondly  above  pleaded^  the  9aid  James  k\7. 
Hardman  fiaith^  that  by  reason  of  any  thing  by 
the  said  Samuel  Josepk  Clrgg  in  that  plea  above 
allef^ed,  he  ought  not  to  be  barred  from  having  and  Clsmw 
maintaining  his  aforesaid  action  thereof  against 
bim,  because  he  saith  that  the  said  Richard  Pit- 
kingfon,  and  Robert  Taylor,  and  WUliam  Long- 
worth,  wha  were  the  parties  to  the  said  fine  in  the 
Mid  second  plea  mentioned^  had  not^  nor  had  any  or 
jeither  of  them  at  the  time  oi  levying  the  said  fine  in 
that  plea  mentioned^  any  thing  as  of  freehold  in  the 
moiety  of  the  tenements^  with  the  appurtenances 
above  demanded^  and  whereof  with  other  things 
the  said  fine  is  by  the  said  second  plea  alleged  to 
bave  been  levied ;  but  the  said  Jattie^  Hardman, 
the  demandant^  in  fact  saithj  tiiat  the  said  James 
Hardman,  the  cousin  and  heir  of  the  said  John 
Hardman,  the  nephew,  before  and  at  the  time  of 
levying  the  said  fine  in  the  said  second  plea  men- 
tioned, was  seized  of  the  said  moiety  of  the  said 
tenements,  with  the  appurtenances  above  de- 
roanded^  in  his  demesne  as  of  fee,  whose  estate 
therein  he  the  said  James  Hardman,  the  demand- 
ant, now  hath.  And  this  he  the  said  James  Hard- 
man,  the  demandant^  prays  may  be  inquired  of  by 
the  country,  &c<  And  as  to  the  said  plea  of  the 
said  Samuel  Joseph  Clegg,  by  him  thirdly  above- 
pleaded,  he  saith,  that  by  reason  of,  &c.  be- 
cause, &c.  {partes  finis  nil  habuerufU,  Sgc.  tempore 
liBvatis,  Sgc.  in  the  same  form  only  that  the  seizin 
is  averred  to  be  in  James  Hardman,  the  father  of 
the  demandant,  whose  estate  J.  H.  now  has,)  and 
this  &c.  Replication  to  fourth  "plea  to  like  effect  an(| 
in  like  form;  replication  to  fifth  plea  to  like  effect^ 
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1817.       und  in  like  form;  and  condosion  to  the  conntry 
^"^^"^^^    upon  each.    And  the  said  Samuel  Joseph  Clegg, 
^^"■'^    as  to  the  replications  of  the  said  James  Hardman 
Clbco.      to  the  said  second,  third,  fourth^  and  fifth  pleas  of 
the  said  Samuel  Joseph  Clegg,  and  which  he  the 
said  James  Hardman  hath  prayed  may  be  inquired 
of  by  the  country,  doth  the  like.  Therefore  in  order 
to  try  the  cause  aforesaid  between  the  parties  afore- 
said^ to  be  tried  by  the  Grand  Assize ;  it  is  com* 
manded  to  the  sheriff  that  he  summons  by  good 
summoners  four  lawful  knights  of  his  county^  girt 
withiswords^  that  they  be  here  on 

to  make  election  of  the  assize  afore- 
said.  The  same  day  is  givenUo  the  parties  aforesaid 
to  hear  the  election  of  the  assize  aforesaid,  &c. 
And  in  order  to  try  the  several  issues  above  joined^ 
to  be  tried  by  the  country,  the  sheriff  is  com- 
manded that  he  cause  to  come  here  on 

twelve,  &c.,  by  whom,  &c.  and 
who  neither,  &c.  to  recognize,  &c.,  because  as 
will,  &c. 
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Hardman,  Demandant^  A  rule  Nisi  to  obtain  judg« 
V.  >  mentj  as  in  case  of  a  non- 

Clego,  Tenant,  j  suit,  was  afterwards  ob- 
tained in  the  following  form: — The  first  day  of 
April  ISn,  upon  reading  the  affidavit  of  George 
Todd,  it  was  ordered  by  the  Court,  that  the  te- 
nant in  this  cause  be  allowed  such  costs  as  the 
Prothonatory  of  this  court,  or  his  deputy,  shall  tax 
in  his  behalf,  by  reason  of  the  demandant  not 
having  proceeded  to  the  trial  of  some  pf  the  issues 
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in  this  cause  at  these  Assizes,    pursuant  to  the       isir. 
course  and  practice  of  this  Courts  unless  good  cause 
be  shewn  to  the  contrary  at  the  sitting  of  the 
Court  on  Saturday  next.  Ctsoa. 

By  the  Court. — On  motion  of  Mr.  Richardson 
upon  shewing  cause^  this  rule  was  discharged ;  and 
at  March  Assizes^  18 17,  the  following  rule  was 
entered  into  by  consent. 
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Hardmak^  DemandantN  The  26th  day  of  March, 
V.  \  IS17,  upon  reading  a  for- 

Clegg^  Tenant.  )  ^^^  ^""'^  n^ade  in  this 
cause  the  25th  day  of  March  instant^  and  upon 
hearing  counsel  on  both  sides^  and  by  consent  of 
the  parties,  their  Counsel  and  Attorn ies.  It  is  or- 
dered by  the  Courts  that  the  tenant  be  at  liberty  to 
issue  a  writ  of  summons^  returnable  on  the  1st  day 
of  the  present  Assizes,  commanding  the  sheriff  to 
return  four  knights  to  appear  here  in  Court  at  the 
return  of  the  said  writ,  to  choose  the  Grand  Assize ; 
and  that  their  appearance  be  duly  recorded  ac- 
cording to  the  exigency  of  the  said  writ :  and  it. is 
further  ordered  by  the  like  consent,  that  20  jurors, 
to  be  taken  by  the  under  sheriff  out  of  the  jury- 
pannel,  be  returned  for  the  trial  of  causes  at  the 
next  Assizes,  and  be  considered  as  the  recognitors 
chosen  by  the  said  four  knights,  or  if  any  or  either 
of  them  should  not  appear  at  the  next  Assizes^  the 
under  sheriff  shall  be  at  liberty  to  supp!y  the 
places  of  such  of  them  as  shall  so  make  default  with 
»n  equal  number  of  the  gentlemen  attending  the 
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grand  jury  at  the  next  Assizes ;  and  the  names  of 
the  gentlemen  so  supplied,  together  with  the  rest 
of  the  said  four  knights,  and  wifh  twelve  of  the 
said  20  jurymen,  so  to  be  taken  by  the  under-she- 
riff as  aforesaid,  shall  form  the  Grand  Ass'ze  be- 
tween the  parties;  but  the  names  of  tl^c  four 
knights  now  to  be  returned  shall  nevertheless  be 
entered  upon  the  record  as  the  four  knights  form- 
ing the  Grand  Assize  by  the  Court. 

At  the  Summer  Assizes  of  18(7,  this  cause  came 
on  to  be  tried.  The  tender  of  the  demy  mark  was 
made  before  the  Grand  Assize  was  sworn.  It 
"was  objected  on  the  part  of  the  demandant^  that 
the  tenant  could  not^  by  making  the  tender  at  this 
stage  of  the  cause,  call  upon  the  demandant  to  be* 
gin  his  case:  for  that  purpose  the  tender  ought 
to  liave  been  made  at  the  joinder  of  the  Mise.  Vi* 
ner's  Abridg.  T.  Droit.  D.  13. 

WooD^  Baron,  ruled  that  the  tender  of  the  demy 
mark,  before  the  swearing  of  the  Assize,  was  suf- 
ficient to  put  the  demandant  to  shew  the  eeizin  ci 
the  ancestor. 

The  Assize  was  then  sworn  to  inquire  of  this 
seizin.  John  Piers,  a  witness  for  the  demandant^ 
had  lived  at  Allerten  68  years,  knew  John  Hard* 
man  (the  ancestor) ;  all  Allerton  belonged  to  biro^ 
except  about  70  acres.  He  was  buried  at  St. 
George's  church  at  Liverpool.  After  his  deaths 
Pilkington  and  Russell  had  it  in  moieties ;  Russell 
sold  to  Ogden,  and  Ogden  to  Clegg,  the  father 
of  the  tenant.     The  witness  th^n  described  the 
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different  closes  in  the  possession  of  Clegg,  and  the  i8i7. 
number  of  acres  in  each,  and  the  fami-houses  on 
the  same  cross  examined.  He  never  saw  any  rent 
of  these  tenements  paid  to  John  Hardman,  who  had 
been  dead  many  years  before  he  came  to  ihe  farm. 
Re-examined. — Clegg  said,  that  he  gave  14,500/. 
for  the  half  of  HardmatCs  estate.  Joseph  Swift, 
born  at  Allerton,  aged  76  years— Cfegg  had  about 
32  acres;  the  witness's  father  held  of  John 
Hardman.  Cross-examined. — Never  saw  any 
rent  paid  to  Mr.  Hardman,  but  has  heard  his  fa- 
ther speak  of  Mr.  Hardman's  being  his  landlord. 
The  register  of  the  burial  of  John  Hardman,  and 
the  teste  of  the  writ,  were  then  read.  Here  it  was 
objected  for  the  tenant  that  the  evidence  did  not 
support  the  writ  and  count,  the  evidence  being 
that  John  Hardman  was  seized  of  the  whole. 

Mr.  Baron  Wood  over-ruled  this  objection,  and  a 
verdict  was  found  that  the  ancestor  was  seized.  The 
Grand  Assize  were  then  sworn  to  try  the  truths 
whether  the  demandant  or  tenant  had  right ;  and 
were  also  sworn  to  try  the  issue  joined  between  the 
parties.  For  the  tenant,  the  case  was  opened  by 
stating  that  the  evidence  to  shew  that  the  parties 
to  the  fines  pleaded  were  seized,  at  the  time  of  le- 
vying them,  would  be  first  entered  into,  in  order  to 
shorten  the  case,  and  likewise  to  save  the  necessity 
of  going  into  the  pedigree.  That  upon  the  death  of 
the  purchaser  John  Hardman,  PUkington  had  en- 
tered as  his  heir,  through  one  of  the  sisters  of  the 
purchaser's  grandfather ;  and  that  he  levied  a  fine  of 
the  whole,  but  afterwards  gave  up  a  moiety  toRjis^ 
sell,  the  descendant  of  another  sister  of  the  grand-* 
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181T.  father,  when  he  appeared  and  claimed.  That  PU^ 
kingion,  before  he  levied  the  fine^  had  been  in 
receipt  of  the  rents  which  was  sufficient  to  give  ef- 
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C^-EGQ.      fed  to  the  fine. 


The  evidence  adduced  in  support  of  this,  was  a 
counterpart  of  a  lease  by  PUkingtan  to  the  widow 
of  James  Hardman  (the  purchaser  of  the  other 
moiety  of  the  estate  with  John  Hardman)  of  Aller^ 
ton  Hall  and  Garden,  for  50  years,  if  she  should 
80  long  live,  at  a  pepper*corn  rent,  which  appeared 
to  be  sealed  by  the  widow  Hardman.  Objected, 
this  does  not  include  Clegg*8  property.  Jonathan 
Smith  called ;  said,  he  remembered  J.  Hardman 
and  his  death,  and  the  death  of  his  nephew ;  he  re- 
members that  PUkington  came  to  take  possession ; 
he  turned  the  witness's  family  out  of  the  house, 
but  kept  them  out  only  a  short  time.  They"^  held 
;i  long  lease  at  a  lord's  rent,  A  lease  from  Russell 
to  the  widow  Hardman  in  1767,  and  from  Russell 
and  Ogden  to  her  in  1770,  of  Allcrton  Hall  and 
Garden,  were  then  put  in.  PUkington,  the  grand- 
son of  the  said  PUkington,  was  then  called. — He  re- 
membered his  grandfather  and  father  going  to  Al- 
lerton  to  take  possession  in  1759,  but  he  did  not 
^o  with  thqm.  They  used  to  go  twice  a  year  to 
Mlcrton,  in  order  to  receive  rents,  but  he  did  not 
go  with  them ;  his  father  died  in  1768.  He  re- 
membered being  present  when  one  moiety  of  the 
rents  was  received  in  1773.  He  joined  as  heir  at 
law  of  his  grandfather,  in  levying  the  fine  in 
1787.  Upon  this  evidence  the  Grand  Assize, 
under  the  direction  of  his  Lordship^  who  held  H 
9oflii:ient  evidence  of  the  seizin  of  John  PUkin^^ 
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ion  for  his  fine  to  operate  as  a  bar^  found  a  Ter«       iBir. 

did  for  the  tenant.  „ 

Hardmaii 

V. 

HuUock,  Serjeant^  Cross,  Gardner,  w[id  Parke,     CutQu. 
for  the  demandant 


Scarlett,  LUtledale,  and  Richardson,  for  the 
tenant. 


The  course  which  the  court 
took  upon  the  tender  of  the 
demy  mark,  was  upon  the  au« 
thority  of  the  514th  section  of 
LiilUton,  Booth  on  real  ac« 
tions,  p.  98,  makes  a  quare^ 
^^  What  is  the  true  reason  of 
this  tender  of  the  demy  mark :" 
and  he  refers  to  a  record, 
which  he  afterwards  sets  forth 
in  page  102,  where  the  tender 
of  the  demy  mark  is  entered 
upon  the  record,  and  is  ex* 
pressed  to  be,  to  the  end  that  it 
may  be  enquired  as  to  the  time, 
'^c.  Now  it  is  apprehended, 
that  this  payment  of  the  demy 
mark  in  court  to  the  use  of 
the  king,  is  agreeable  to  that 
^jncient  usage,  by  which  par- 
ties, in  certain  cases,  obtained 
the  indulgence  of  departing 
from  the  strict  course  of  the 
icourt,  by  paying  a  sum  of 
money  to  the  use  of  the  king. 
The  king's  siUer,  which  is 
paid  upon  the  lerying  a  fine» 
jprobably  originated  ipthe  same 


ancient  practice,  the  monejf 
« being  paid  pro  Ucenti&  concor* 
dandi.  See  de  modo  Uvandiji^ 
fiet,  18  Edw.  I.;  and  2  lust. 
511.' 

It  seems  a  moredifficuU  sps* 
cnlation  to  assign  a  reason  for 
the  distinction,  why  this  indul- 
gence should  be  granted  to  the 
tenant,  when  the  seizin  under 
which  the  demandant  claimed 
was  laid  in  a  past  reign,  and 
not  when  laid  in  the  existing 
reign.  The  authorities  do  not 
gi?e  any  account  of  the  origin 
of  the  practice.  But  it  may 
be  supposed,  that  the  frequent 
change  of  dynasty  consequent 
upon  the  contested  claims  of  the 
houses >)f  York  and  Lancaster^ 
with  the  attainders  and  for« 
feitures,  and  reyersal  of  such 
attainders  and  forfeitures,  at 
each  succession  of  the  prevail* 
ing  party,  frequently  rendered 
ait  inquiry  into  the  seizin  in  a 
former  reign  a  very  complex 
and  difficult  question:  therefore 
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J  817.  H  was  4eMied  feas^nablft  that 

^«^N^'  such  question  should  be  cleared 

Hardman  up,  before  the  tenant  should 

^  ^-  put  the  validitj  of  hb  title  to 

Clegg.  ^1^1       B^^  Brooke,    in    his 

Abridgment,  Droit,  p.  32,  does 
not  appear  to  regard  this  dis« 
tinction ;  for  he  says,  ^^  At  that 
time  issue  may  be  tenderrd 
f  upon  the  seizin  by  the  new  sta- 

tute  of  limitations,  tIz.  32 
Jfenry  Vlll.  cap.  2."  And, 
since  that  statute,  it  seems  un- 
necessary to  alledge  in  what 
reign  the  seizin  was.  Booth, 
Real  Actions,  99. 

Upon  the  question,  what 
seizin  will  support  a  fine  with 
proclamations,  so  as  to  bar 
strangers  to  the  fine,  it  seems 
as  if  the  old  authorities,  begin- 
ning with  Plowden  and  Dier^ 
are  calculated  rather  to  throw 
difficulty  into  the  way  of  de- 
ciding upon  this  subject;  and 
this  difficulty  arises  upon  the 
use  of  the  expression,  that  the 
fine  shall  bar  a  stranger  whose 
estate  is  turned  to  a  right ; 
which  is  an  indefinite  word,  as 
here  used,  for  it  may  mean  a 
right  of  entry,  or  a  right  to 
bring  a  possessory  action,  or 
the  mere  right  where  the  pos- 
sessory action  is  gone.  The 
apparent  contradiction  of  terms 
in  the  early  reports  has  pro- 
bably arisen  from  an  endea* 
Tour  to  reconcile  the  doctrine 
of  the  still  earlier  authorities 


with  that  system  of  modem 
conveyancing,  which  was  the 
consequence  of  the  statute  of 
uses,  and  which  has  left  no 
other  external  marks  of  a  legal 
possession,  than  the  actual  oc- 
cupancy, or  receipt  of  the  rents 
and  profits— ^r  the  OTidence 
of  deeds  or  assurances  giving 
a  title  consistent  with  the 
occupancy  or  receipt  of  the 
rents  and  profits  by  another 
person  ;  as  in  the  case  of  mort- 
gagee or  trustee.  Bat,  before 
the  statute  of  uses,  when  the 
performance  of  serrices  in  kind 
by  the  tenants  was  a  substan* 
tial  profit  to  the  lord  of  the 
seigiiory  upon  which  the  te- 
nures depended,  and  it  was 
important  to  the  lord,  that  the 
possession  of  every  tenement 
should  be  ascertained  and  re- 
corded, the  evidence  of  the 
legal  estate  of  the  tenant  was 
his  investiture  of  the  tenancy 
in  the  lord's  court,  as  described 
by  Lord  Man^U  in  his  judg- 
ment upon  the  case  of  Tqylor 
ex.  dem.  Atkyns  v.  H^rde^  1 
Burr.  60. 

So  that  in  those  early  times, 
when  the  spirit  of  feudal  te- 
nures was  strictly  acted  upon, 
a  disseisin  was  a  totally  differ- 
ent proceeding  from  what  it 
possibly  can  be  at  this  day ;  if, 
indeed,  such  a  thing  can  exist, 
under  the  present  system  of 
title  to  lands^  as  a  disseisia 
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a^inst  the  election  of  the 
party  put  nut  of  potsessioD. 
Thi^  \%  admitted  by  coiiTey- 
ancers  to  be  doubtful. 

But  now  it  is  considered, 
that  an  ad? erse  possession,  not 
commencing  by  being  deriTed 
under  the  title  to  which  it  is 
ad? erse,  w<ll  support  a  fine  with 
proclamations,  so  as  to  bar  a 
stranger  at  the  end  of  five  years. 
The  ca«e  of  Doe  ex  dem.  Foi* 
ier  ▼.  Williamt^  Cowp.  Rep. 
621.,  though  the  present  ques- 
tion was  not  then  directly  in 
point,  is  sufficient  to  determine 
this  point.  There  the  heir 
brought  his  action  against  the 
intruder,  who  had  leTied  a  fine 
before  the  fite  years  had  elaps- 
ed, but  failed  npon  the  ground 


that  he  had  not  made  an  actual 
entry  to  aToid  the  fine ;  thus 
proTins^,  that  the  intruder,  who 
had  taken  the  rents  of  the  pro- 
perty, had  acquired  such  an 
estate,  as  would  render  his  fine 
effectual  for  efery  purpose 
again<«t  a  stranger  to  the  fine. 
In  a  late  case  of  Doe  ▼.  Perkhu* 
3  Maule  and  Selwyn,  371. 
it  has  b«  en  decided,  that  a  te« 
nant,  holding  over  his  term 
without  fMiyingof  rent,  cannot, 
by  a  fine  with  proclamations, 
bar  the  right  of  the  landlord 
or  his  heirs;  which  is  by  reason 
of  his  possession  commencing 
under,  and  being,  in  its  origin, 
deriTed  out  of  the  title  in  op- 
position to  which  the  fine  i» 
set  up. 
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XN  Ti^ior  T.  Curiiij  p.  192,  the  Court  held,  upon  the  argument,  that  .th« 
expenditure  of  ammunition,  damage  to  the  ship,  and  the  cure  of  wonoded 
seamen,  incarred  In  resisting  a  priTateer,  were  not  the  subject  of  general 
aTerage,  6  Taant.  608. 

In  nomton  t.  Simpson j  p.  1C4,  on  a  motion  to  set  aside  the  Terdlct,  tfa« 
Court  expressed  an  opinion  confirming  the  judgment  given  bj  the  Lord  Chief 
Justice  at  the  trial,  6  Taunt.  550. 

In  Gaskeii  t.  Lindsay^  P-^l^9  tried  before  Mr.  Justice  Le  Blanc,  at 
Lancatter^  the  Court  set  aside  the  rerdict,  which  had  been  found  for  the  do* 
fendant,  and  directed  a  Terdict  to  be  entered  for  the  plaintiff. 

In  IliUT.  The  Sheriff  of  Middlesex,  p.  217,  the  Court  expressed  them. 
seUes  to  be  of  the  same  opioion  wjth  that  given  by  the  Lord  Chief  Justice 
at  the  trial,  7  Taunt.  8. 

In  the  same  manner  in  BenneU  t.  MoHa,  p.  416.  and  see  ^f  Taunt.  258 ; 
and  In  Benson  t.  Schneider^  p.  410,  tried  before  Mr^  Justice  Burroughs 
7  Taunt  272. 

In  Bufifi  T.  Markham,  p.  352,  the  Court  determined  (in  conformitj  to  th« 
opinion  intimated  bj  the  Lord  Chief  Justice  at  the  trial)  that,  to  constituto 
a  donaiio  mortis  causa,  there  must  be  a  delivery  of  the  articles  given,  and  a 
continuing  possession  in  the  donee,  7  Taunt.  22 i.  •  lu  this  case  the  Lord 
Chief  Justice,  adverting  to  the  case  of  Spratley  v.  Wilson,  p.  10,  said,  *^  that 
what  he  had  there,  somewhat  improridently  thrown  out,  could  not  be  asaio* 
tained,  because  a  delivery  (of  the  watch)  was  wanting,  and  he  bad  acconU 
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inglj  written  a  remark  to  that  effect  at  the  end  of  his  own  note  of  the 
case." 

In  Gm^  T.  Harden^  p.  349,  and  7  Tannt.  159;  and  in  Hedberghy. 
Pearson^  p.  349,  aod  7  Tanot.  154^  the  Coaft  eonfirmed  the  ruling  of  the 
Lord  Chief  Justice. 

In  Kemble  t.  Atkins^  p.  4^,  and  7  Taunt.  ^0,  the  Court  adopted  the 
opinion  intimated  by  Mr.  Justice  DuUat  at  the  trial. — S(ee  likewise  the  note 
to  that  case. 

In  LUi  T.  Cowley  J  p.  388,  and  7  Taunt.  169,  the  Court  decided  in 
eonfonnitj  with  the  opinion  ezpresaed  by  the  Lord  Chief  Justice  at  the 
t^ial. 

In  the  same  manner  ?n  Stewart  t.  Fry,  p.  379,  and  7  Taunt.  330 ;  and  in 
Stuart  Y.  Smith,  p.  391,  and  7  Taunt.  158.  In  Simpson  y.  Bioss,  p.  973, 
and  7  Taunt.  946,  th^"  Court  were  of  opinion,  that  the  demand  was  so  con- 
nected with  an  illegal  transaction,  that  the  plaintiff  could  not  recover.— 
The  reader  will  be  pleased,  therefore,  to  correct  the  inaccuracy  of  the  note 
in  this  respect. 

In  Zwmger  t.  SamudOj  p.  395,  and  7  Taunt  965,  which  was  tried  be* 
fore  Mr.  Justice  Park^  the  Court  eonfirnsed  the  raliog  of  the  Learned 
Judge  at  the  trial. 

For  the  result  of  the  motion  in  Evelyn  ▼•  Baddiihy  p.  543,  see  7  Taant# 
411. 

In  JFWtts  T.  Christie,  p.  331,  and  7  Tannt.  416,  the  Court  held  that  the 
undeiwriters  were  dischaiged* 

Nesham  t.  Armstrong,  p.  468.  The  points  reserved  in  this  action 
were  afterwards  put  into  a  special  case,  and  argued  in  Michaelmas  Term^ 
1817*  The  Court  upon  the  first  objection,  namely,  that  all  the  partners 
were  not  ezamiqed,  were  of  opinion  that  this  objection  was  fatal.  They 
said,  that  the  object  of  the  Act  was  to  have  the  knowledge  of  all  the  part* 
nets.  All  should  be  exempt  from  suspicion,  for  they  claim  a  great  benefit 
under  the  Act.  The  partner  examined,  as  it  appears  by  the  case,  only  swore 
that  he  did  not  know  any  of  the  persons  concerned  in  the  demolishing* 
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He  might  and  ought  to  haTO  gone  further ;  he  might  and  ought  to  hare 
pledged  his  own  belief  that  his  partners  were  likewise  ignorant.  But  the 
case  likewise  stated,  that  two  of  the  partners  were  there,  besides  the  part- 
ner examined  ;  their  examination,  therefore,  should  have  been  taken.  In 
a  case  where  the  partners  were  at  a  distance,  and  ignorant  of  the  transaction^ 
their  examination  might  be  dispensed  with.  It  might  not  be  necessarj 
that  all  should  be  examined  ;  but  those  who  are  examined,  should  negatire^ 
to  their  belief,  which  is  as  far  as  they  can  go,  the  knowledge  of  their 
co-partners.  A  verdict  was  entered  for  the  defendants  on  the  four  last 
counts,  and  for  the  plaintiff  on  the  two  first. 

In  Lotoden  t.  Hieransj  p.  047.  a  new  trial  was  granted  upoa  the  appU* 
cation  of  the  defendant* 

IJurd  T.  Brydgesy  654 ;  this  case  was  not  mo? ed. 
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PRINCIPAL  MATTERS. 


A. 

ABANDONMENT, 
1$^  Iksurance,  2,  4,  11, 15. 

ACTION, 
See  Assumpsit* 

I*  In  an  action  on  the  case  for 
falsely  representing  the  character 
of  another,  by  reason  of  which 
false  representation  he  obtained 
credit  of  the  plaintiff ;  it  is  neces- 
sary to  proTe  against  the  defend- 
ant both  fraud  and  falsehood,  tIi. 
that  the  representation  which  he 
made  was  false,  and  that  the  de- 
fendant knew  it  to  be  false  at  the 
time  he  made  it.  Falsehood  with- 
out fraud  is  not  sufficient.  ^fA- 
Un  ▼.  fVhUe.  Page  387 

%  A  messenger  under  a  commission 
of  bankrupt  sues  the  assignees  for 
his  costs  and  ezpences,  and  obtains 
a  judgment  against  them.  One  of 
the  assignees  pays  the  debt  and 
costs  under  the  judgment.  He 
has  a  right  to  an  action  of  contri- 
bution against  his  co-assignee,  and 
Vol.  I. 


is  not  bound  to  shew  that  any 
funds  came  into  his  hands  from 
the  bankrupt's  estate.  Hart  t. 
BiggM.  Page  945 

3.  A  person  who  takes  in  horses  to 
agist,  does  not,  like  an  innkeeper, 
insure  their  safety ;  he  is  answer* 
able  only  in  case  of  negligence. 
Broadwater  ▼.  Bht.  547 

AGENT, 
See  PaiNciPix  &  Agent. 

AGREEMENT. 

1.  Where  a  person  binds  himself  in 
an  agreement  to  pay  a  certain  sum 
of  money  in  case  of  a  breach  of 
the  terms  of  it  on  his  part,  and  it 
is  therein  stated  '^  that  the  suoi 
mentioned  is  to  be  considered  as 
liquidated  damages,"  Semble  that 
in  an  action  upon  the  agreement, 
the  juiy  are  bound  to  giTe  the 
plaintiff  the  whole  money ;  and 
that  such  sum  is  not  to  be  consi- 
dered as  a  penalty,  but  as  damages 
ascertained  between  the  parties. 
Barton  t.  Glover.  41 
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ASSAULT, 
See  Evidence.     Trespass. 

ASSUMPSIT, 
See  Statute  of  Frauds,  1. 

1.  A,  contracts  to  sell  to  B.  50  tons 
of  hemp,  to  be  shipped  from  CroH' 
itadt  or  Si.  Petersburgh ;  the 
ship's  name  to  be  declared  as  soon 
as  known,  and  to  arriTe  before  the 
3 1st  of  December,  On  the  5th 
September^  A.  gires  notice  to  B., 
that  the  hemp  was  shipped  on 
board  the  Lively  ;  on  the  %th  he 
sends  a  second  notice,  that  if  the 
quantity  did  not  come  by  the 
Lively^  he  would  make  it  up  from 
the  cargo  of  another  vessel.  Ou 
the  d9th.  A*  gi? es  a  third  notice, 
that  90  tons  would  come  by  the 
iJvelify  and  the  rest  by  another 
ship.  B.  accepts  the  20  tons,  but 
Tefuses  to  receife  any  more.  Held, 
that  B,  was  bound  to  receive  the 
remainder  of  the  hemp,  unless  he 
could  shew  that  he  had  sustained 
some  special  damage  by  ^.'s  non- 
performance of  the  precise  terms 
of  the  contract.  Thornton  v. 
Simpson.  Page\^\ 

3.  In  an  action  by  the  steward  of  a 
manor,  for  a  particular  rate  of  fees 
claimed  to  be  due  to  him  from  a  te- 
nant on  his  admission  to  six  seve- 
ral copyhold  estates,  if  he  fail  to 
establish  a  custom  for  his  charges 
he  may,  notwithstanding,  resort  to 
a  quantum  meruit.  Held,  after- 
ivard,  by  the  court,  that  where  a 
person  is  admitted  to  several  dis- 
tinct copyhold  tenements,  the 
steward  of  the  manor  is  not  enti- 
tled, without  proving  a  custom,  to 
full  fees  on  each  admission,  sepa- 
rately ;  but  he  may  stand  on  his 
quantum  meruit.  Everett  v.  Glyn. 

1 

3.  Where  the  broker  makes  a  mis- 


take in  the  contract,  describiog, 
in  the  bought  and  sold  notes, 
goods  to  be  sold  by  A.^  /?.,  and 
C.,  which  ho  believed  to  be  the 
real  name  of  the  firm  which  em- 
ployed* him  ;  which  firm,  in  fact, 
from  a  recent  alteration  that  the 
broker  was  not  privy  to,  consisted 
of  ^.,  D.y  and  E.  only.  Held, 
that  the  purchaser  of  the  goods 
was  not  at  liberty  to  avoid  the 
contract  on  this  account,  after  hav- 
ing treated  the  contract  as  subsist- 
ing, upon  a  subsequent  communi- 
cation from  the  plaintiffs,  unless 
he  could  shew  that  he  had  been 
prejudiced,  or  had  lost  the  benefit 
of  a  set-off.  Mitchell  v.  Lapage. 
Page  253 

4.  Where  work  is  done  upon  a 
special  contract  and  for  esti- 
mated  prices,  and  there  is  a  dem- 
tion  from  the  original  plan,  by  the 
consent  of  the  parties,  the  estimate 
is  not  excluded,  but  is  to  be  the 
rule  of  payment,  as  far  as  the  spe- 
cial contract  can  be  traced ;  and 
for  any  excess  beyond  it,  the 
party  is  entitled  to  his  quantum 
meruit. 

Where  work  is  done  under  a 
special  contract,  the  plaintiff  is  not 
precluded  from  recovering  under 
the  counts  for  work  and  labour 
generally  ;  unless  there  be  some- 
thing in  the  terms  of  the  special 
agreement  which,  either  by  stipu- 
lation or  necessary  intendment, 
prevent  him.     Rob$imi,  Godfrey. 

5.  An  action  for  money  had  and  re- 
ceived will  not  lie  to  recover  back 
a  sum  paid  upon  trust,  for  a  spe- 
cific purpose,  unless  it  be  shewn 
that  the  trust  is  closed,  and  that  a 
balance  remains  in  the  hands  of 
the  trusteie.      Case   v.  Roberts. 

500 

6.  An  aactioneer  is  not  liable  to  pay 
interest  upon  a  deposit  kept  b  his 
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ftmdf,  dmng  the  investigatkHi  of 
m  title.  He  U  to  be  coBadered 
ms  a  mere  9gcnt^  oaless  he  spe* 
ciallj  engi^  as  a  principal  in  the 
sale.  Lee  ▼.  Mmnn.  Pmge  569 
7.  Q.  If  tolls  can  be  dained  nnder 
m  modem  grant  of  libertj  to  hold 
m  market,  &c.  and  to  receive  the 
accustomed  does  and  tolls,  ftc, 
bnt  to  which  grant  no  specific  tolls 
are  aanexed.     Lomden  i .  Hienms. 

647 

ASSUMPSIT  IMPUED, 

See  Assumpsit,  4. 

ATTESTING  WITNESS, 

See  Evidence.     Witness. 

ATTORNIES, 

See  BANKaurr,  13. 

1.  After  action  brought,  the  defend- 
ant pays  the  plaintiflf  the  debt  and 
'Costs  in  the  cause,  and  tiikes  a 
receipt  for  the  same.  The  plain- 
tiff nevertheless  proceeds  hi  the 
action,  and  the  defendant  pleads 
the  general  issue.  The  receipt  is 
no  defence  under  this  plea,  and 
plaintiff  is  entitled  to  nominal  da- 
mages.    Holland  ▼.  Jourdine.      6 

ANIMAL. 

1.  In  an  action  for  keeping  a  dog 
accustomed  to  worrj,  and  which 
had  worried  plaintiff's  sheep,  it  is 
net  necessary  to  prove  that  the 
dog  had  previously  worried  sheep. 
If  the  dog  be  proved  io  be  gene-' 
rally  nischievous  It  will  be  suffi- 
cient. And  the  declaration  need 
not  be  apecial.  Sed  quasre.  1 
Lord  Raymond,  110.  Hartley  v. 
Uarriman.  617 

AUCTIONEER, 
See  Assumpsit,  6. 

B. 
BAIUFF, 

See  Smntipr. 


. 


BANKRUPT^ 
See  BaoKER,  3.    Tkcstei,  I. 

t.  If  the  petitioning  creditor  be  privy 
and  assenting  to  the  eiecation  of 
a  deed  by  traders,  by  which  they 
make  an  assignment  of  all  their 
propertv,  though  such  asiignnient 
be  f raodalent,  and  an  ad  of  bank- 
mptcy,  upon  which  other  cridi* 
tors,  not  privy  and  assenting,  may 
sue  out  a  commission,  ho  is  estop* 
pod  ;  and  having  assented  to  the 
deed,  though  he  did  not  eaecato 
it,  he  cannot  set  it  up  as  an  act  of 
bankruptcy.    Bwrreugk  v.  Goech. 

3.  An  uncertificated  bankrupt  may 
sue  as  a  trustee  for  liis  assignees ; 
and  the  defendant  cannot  object 
to  the  action  unless  they  interpose. 
If  a  broker  deliver  a  bought  and 
sold  note  which  materially  differ, 
there  is  no  valid  contract.  Qun* 
miifg  y.  Roebuck,  172 

3.  A  trader  directs  his  servant, 
that  if  any  one  should  come  whilst 
he  was  at  dinner,  or  engaged  in 
business,  she  should  dony  him. 
Held,  that  such  instructions  did 
not  amount  to  a  direction  for  a 
general  denial ;  and,  therefore,  al- 
though a  creditor  called  and  wss 
deni^,  it  was  no  act  of  bank* 
ruptcy.    ShewY.  Thdmeem     150 

4.  A  trader  having  business  both  in 
EngUmd  and  Spain^  has  a  right  to 
go  to  Ihe  latter  country  to  look 
after  his  ooncems ;  and  though  his 
creditors  are  thereby  delayed,  it  Is 
no  act  of  bankruptcy.  But  If  he 
likewise  goes  abroad  from  the  fear 
of  arrest,  though  it  concur  with 
the  justifiable  motive,  that  of  look* 
log  after  his  foreign  business,  It  Is 
an  act  of  bankruptcy.  Warner  r. 
Barber.  175 

6.  A.  before  bis  bankruptcy  discounts 
certain  bills  of  eichange  with  B. 
%miC.f  his  bankers.    They 
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him  immediate  credit  for  the  Talue 
of  the  bills  io  his  account,  minas 
the  discount.  A  balance  is  like- 
vise  struck  before  the  bankruptcy, 
and,  whilst  the  bills  were  yet  run- 
ning in  faTour  of  ^.,  (when  the 
bankers  admit  that  they  haTe  in 
their  hands  934/.  8f.  id.  due  to 
j|.,  giving  him  credit  for  the  bills 
then  tunning,)  A.  becomes  a  bank- 
rupt, and  the  bills  a  re  dishonoured. 
Held,  that  in  an  action  against  the 
bftnkers  for  the  balance  admitted 
to  be  due  to  Jl.  before  his  bank- 
ruptcy, they  haTe  a  right  to  set 
off  against  such  claim  the  amount 
of  the  dishonoured  bills,  it  being 
a  case  of  mutual  credit  under  the 
5  Geo.  II.  c.  30  #.  28.  Gowen 
T.  Tritton.  Page  408 

6.  First,  In  an  action  of  tort  against 
seTeral,  if  there  be  eridence  against 
some  only,  and  none  against 
others,  it  is  discretionary  with  the 
Judge  at  nisi  prhii^  whether  he 
will  direct  the  acquittal  of  such 
defendants,  against  whom  there  is 
no  eridence,  at  the  close  of  the 
plaintiff's  case,  for  the  purpose  of 
making  them  witnesses  for  the  co- 
defendants.  But  such  an  interme- 
diate acquittal  is  not  a  matter 
which  the  defendants'  counsel  can 
claim  of  right.  Secondly,  an  uncer- 
tificated ^nkrupt  hires  a  shop ; 
goods  are  supplied  in  the  name  of 
his  son,  but  principally  upon  the 
father's  guarantee.  Held,  that  his 
assignees  were  liable  to  an  action 
of  trespass  at  the  suit  of  the  son, 
for  selling  them  as  the  goods  of 
the  bankrupt.    Davis  t.  Living. 

7.  In  an  action  by  the  assignee  of  a 
bankrupt  claiming  property  which 
the  bankrupt  is  alleged  to  hare 
bad  In  his  possession,  order,  and 
disposition,  as  the  reputed  owner 
at  the  time  of  his  bankruptcy,  it 
is  competent  for  the  defendant^ 


who  has  paid  a  ralid  consideration 
for  the  property,  to  gire  erfdeace 
of  a  contrary  reputation^  and  to 
resist  the  claim  of  the  plaintiff  un- 
der the  statute  31  Jac.  I.  c  19. 
«.  11.  upon  those  grounds.  Gurr 
T.  Rutton.  Page  337 

8.  Assignees  are  not  concluded  by 
putting  up  the  premises  to  sell: 
they  may  make  an  experiment  to 
see  if  the  lease  be  benefifial.  Bat, 
in  a  case  where  they  put  up  the 
premises  to  auction,  and  found  a 
purchaser,  and  received  a  deponit; 
but  the  contract  of  «a1e  afterwards 
went  off,  without  the  asf^ignees 
shewing  any  reason  why  they  did 
not  enforce  the  sale:  held,  that 
they  were  liable  to  the  payment 
of  rent,  as  "  assignees  of  all  the 
estate  and  interest,  ice.  of  the 
bankrupt,  in  the  premises."  Hast" 
ings  r.  Wilson.  290 

9.  The  petitioning  creditor,  and  not 
the  solicitor,  is  liable  to  the  mes- 

•  senger  under  a  commission  of 
bankrupt,  for  the  costs  and  ex* 
pences  attending  it.  The  solicitor  is 
an  agent  merely,  and  is  not  to  be 
regarded  as  a  principal  as  respects 
the  messenger:  and,  although  he 
make  himself  responsible  to  the 
messenger,  the  petitioning  creditor 
will  not  therefore  be  exonerated, 
without  the  express  consent  of  the 
messenger  to  discharge  him.  Hari 
r.  fFhite.  376 

10.  .^.  (tn  officer  of  the  army)  re- 
tires to  the  country,  where  he 
rents  a  dwelling  house  and  three 
acres  of  land ;  bujr^  pigs,  and  con- 
sumes part  in  his  family,  and  sells 
the  rest  at  a  neighbouring  market 
He  makes  no  shew  as  a  dealer,  and 
is  prored  not  to  hare  bought  more 
than  fourteen  pigs  in  any  one 
year.  Held,  that  he  was  a  trader 
within  the  bankrupt  laws.  The 
smallness  of  the  profit  is  no  consi- 
deration, and  one  act  of  bnyiog 
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mod  KUin^  is  nrficiait  to  ooMti* 

tnteatimder.     Newlmtd  ▼.   BeiL 

Pmgen 

11.  ^.  mud  B.  are  trmders ;  thej  em- 
ploy aD  attorney,  who  is  likewise 
enployed  by  I).,  a  creditor  of 
their  firm,  and  who  afterwards  be- 
oomes  petitioning  creditor  vnder  a 
commisiion  of  bankmpt  issued 
agaiost  them.  The  attorney  ad- 
rises  il.,  B^  4r  C.J  to  become  bauk- 
nipts;  and,  in  order  to  procare 
an  act  of  bankruptcy,  he  takes  D. 
with  him  to  the  respecttre  houses 
of  A.y  B^  Sf  C*y ;  haTing  first  con- 
certed with  them  that  they  should 
respectiyely  deny  themselves  when 
D.  called.  Held,  that  although 
D.  was  not  privy  to  such  denial, 
yet,  inasmuch  as  the  attorney  was 
the  agent  of  D.  as  well  as  of  A.^ 
B,^  and  C,  and  accompanied  him 
for  the  purpose  of  procuring  such 
denials ;  such  denials  were  frau« 
duleut  acts  of  bankruptcy,  and 
could  not  support  a  commission  on 
which  D.  stood  as  the  petitioning 
creditor.     Prosser  ▼.  Smith,    442 

12.  A  trader  may  make  a  transfer 
of  his  goods,  on  the  ere  of  bank- 
ruptcy, to  a  creditor  who  compels 
him  so  to  do  by  any  threat ;  but 
a  Toluntary  and  fraudulent  prefer- 
ence is  an  act  moTing  from  the 
trader,  whereby  he  eleds  to  faTour 
a  particular  creditor*  Reed  t. 
Jjftofu  503 

13.  An  attorney  who  becomes  a  ge- 
neral depository  of  the  money  of 
his  clients,  and  of  other  persons, 
which  he  iuTests  upon  securities, 
charging,  in  addition  to  his  fees 
for  preparing  the  securities,  a  com- 
pensation (no  matter  by  what 
name)  and  who  unites  this  occu- 
pation with  the  business  of  a  con- 
teyancer,  &c.  is  a  trader  within 
the  meaning  of  the  bankrupt  laws* 
Hutchinson  t.  Gascoigne.         607 

14*  Where    the    defendant    pleads 


his  certificate  in  bur,  the  plaintiff 
bat  liberty  to  gife  evidence  of 
gaming  at  lOn  Pruif ,  in  order  to 
Titiatethe  certificate.  The  19th 
and  7th  section  of  the  5th  Geo. 
II.  c  3a  are  to  be  construed  as  if 
they  were  incorporated. 

But  the  plaintiff  must  eonfine 
hb  eTidence  to  one  act,  and  elect 
whether  he  will  give  evidence  of 
one  loss,  amounting  to  51.,  or  of 
several  losses,  amounting  to  100^ 
Hughes  V.  Mortey.         Puge  5W 

15.  Croods  sent  to  a  trader  upon 
sale  amd  return^  in  the  common 
acceptation  of  that  mode  of  deal- 
ing, will  pass  to  his  as<(ignees«  un- 
der the  sutute  of  31  Jmmes  I. 
Gibson  v.  Bray.  556 

16.  Where  the  creditor  acts  adverse 
to  the  views  and  wishes  of  the 
trader,  and  by  urgency  and  im- 
portunity obtains  a  transfer  of  pro- 
perty, to  cover  his  liability  upon 
a  bill  then  running,  (which  bill 
he  had  discounted),  although  Fuch 
transfer  be  made  on  the  eve  of 
bankruptcy,. it  wHl  not  be  a  frau- 
dulent preference  on  the  part  of 
the  trader.     Arbouin  v.  Hsmbury. 

575 

17.  A.  being  indebted  to  B.  assigns 
a  ship  to  C.  as  a  trustee  for  B.  by 
way  of  mortgage.  The  ship  is  re- 
gistered de  naoo^  in  the  name  of 
C.,  and  a  certificate  of  registry  put 
on  board;  but  she  is  left  under 
the  controul  of  A,  who  becomes 
a  bankrupt.  Quwre, — If  she  passes 
to  his  assignees  under  the  statute 
of  21  Jac.  1.  c.  19.  ?  Hay  v. 
Monkhouse.  603 

BARON  AND  FEME, 

See  Limitations.    Statutes. 

BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES, 

See  Aorbembnt.    Infant. 
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1.  A  promise  by  letter  to  accept  a 
hoQ*exi8ting  bill  is  no  acceptance 
of  a  bill  wben  drawn,  unless  it  be 
comnmnicated  to  the  persoa  who 
is  to  receiTe  the  bill|  and  who  is 
thereby  induced  to  take  it.  An 
acceptance  is  as  valid  by  parole  as 
by  writing ;  and  a  conditional  ac- 
ceptance is  as  effectual  as  an  ab- 
solute one,  if  the  condition  be 
compUed  with.  Miln  y.  Frest. 
Page  181 

5L  In  ao  action  by  the  indorsee  of 
a  bill  of  ezchange  against  the  ac- 
ceptor, it  appeared  that,  after 
action  brought,  and  notice  of  trial, 
the  bill,  which  was  indorsed  in 
blank,  had  been  lost.  Held  that, 
although  the  bill  had  been  drawn 
more  than  six  years,  the  plaintiff 
was  not  entitled  to  recover  with- 
out producing  it  at  the  trial.  Poole 

.  ^.Sfnilh.  144 

3.  The  holder  of  a  bill  of  exchange, 
which  is  returned  dishonoured,  is 
Bot  bound  to  send  notice  to  the 
drawer  by  the  mail,  or  first  con- 
?eyance  that  sets  out  from  the 
place  where  such  holder  resides. 
It  IS  sufficient,  provided  there  be 
no  essential  delay,  if  he  send  no- 
tice by  a  private  hand;  and  al- 
though such  notice  should  thereby 
reach  the  drawer  later  in  the  day 
than  if  it  had  been  «ent  by  the 
mail,  he  will  not  on  that  account 
be  discharged.  Notice  of  the  dis- 
honour of  a  bill  of  exchange  given 
at  the  counting-house  of  a  mer- 
chant or  manufacturer,  between  the 
hours  of  six  and  seven  in  the  even- 
ing, is  not  too  late.  Bancroft  v. 
HaU.  476 

4.  A  banker's  promissory  note  is 
made  payable  at  TunbridgCj  and 
likewise  at  London^  The  holder 
has  a  right  to  present  it  at  either 
place ;  and  if  payment  be  refused 
in  London^  it  is  no  defence  on  the 
part  of  those  who  contend  that  the 


holder  has  been  gniUy  of  laches, 
to  prove,  that  if  payment  had 
been  demanded  at  Tunbridge^ 
which  was  the  more  convenieot 
and  nearer  place,  the  bill  would 
have  been  paid.  Beechmg  v. 
Gower.  313 

6.  A  note  beginning  ^^  I  promise  to 
pay,"  signed  by  two  parties,  is 
joint  and  several.  A  promissory 
note  is  signed  by  A.^  and  subse- 
quently by  B.,  whilst  in  the  hands 
of  the  payee,  as  surety  for  A»x 
unless  such  signature  of  B,  is  in 
virtue  of  a  previous  agreement  at 
the  time  of  making  the  note,  it 
will  be  void,  without  an  addi- 
tional stamp.  Clerk  v.  Blackttock, 

474 

6.  A*  in  London  J  acts  as  the  agent 
of  B,  and  Co.  at  Paris,  for  a 
small  commission  upon  theirgeneral 
business.  B.  and  Co.  request  A.  to 
remit  them  a  bill  on  Portugal, 
which  A.  accordingly  does,  and 
indorses  lU  The  indorsement  be- 
ing without  qualification.  A*  is 
liable  upon  the  bill,  in  an  action 
brought  against  him  by  B.  and  Co. 

If  a  bill  be  drawn  payable  at 
so  many  days  after  sight,  there 
is  no  fixed  time  when  it  shall 
be  presented  to  the  drawer;  and 
it  may  be  put  into  general  circu- 
lation by  the  holder  without  a 
previous  presentment. 

Scmhle^  that  a  presentment  must, 
notwithstanding,  be  made  within 
a  reasonable  time.  Goup^  v.*  Uaf' 
den.  349 

7.  In  an  action  against  the  acceptor 
of  a  bill  of  exchange,  made  paya- 
ble at  a  particular  place,  by  a  me- 
morandum at  the  foot  of  the  bill, 
it  is  not  necessary  to  prove  a  pre- 
sentment, or  demand  at  that 
place,  but  the  acceptor  %&  generally 
and  universally  liable.  Heady. 
StweU.  363 
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BILL  OF  LADING, 

See  Stoppage  in  Transitu,  1. 

Feeigut,  21. 

A.  has  some  rum  in  the  West  India 
Docks,  which  he  sells  to  B.  The 
ram  is  to  be  shipped  by  A,  in  a 
yessel  chartered  by  B,  Before  the 
ram  is  delivered  on  board  the  ves- 
sel, B,  gets  a  bill  of  lading  from 
the  captain  ;  he  then  sells  the  ram 
in  question  to  C,  who  pays  B,  for 
it  upon  an  indorsement  of  the  bill 
of  lading.  ^.  being  unpaid,  and 
suspecting  the  soWency  of  J3., 
takes  some  part  of  the  rum  for- 
cibly from  out  of  the  vessel,  and 
countermands  the  delivery  of  the 
rest.  In  trover  by  C  against  A. 
to  recover  the  rum,  Held,  that  C, 
gained  no  good  title  under  the  bill 
of  lading,  such  bill  being  fraudu' 
Uniy  inasmuch  as  B.  procured  it 
to  be  signed  by  the  captain  before 
the  rum  was  delirered  on  board 
the  ship.    Osey  Y,  Gardner,  Page. 

405 

BUILDING  ACT. 

Parties  may  come  to  an  agreement 
to  dispense  with  the  formalities 
of  the  building  act.  If  the  oc- 
cupier of  premises,  the  owner  of 
the  improved  rent  of  which  is 
'  liable  to  the  rebuilding  of  a  party- 
wall,  voluntarily  assnmes  the  res- 
ponsibility by  a  promise,  not  in 
writing,  there  is  a  sufficient  consi- 
deration to  support  an  action  on 
such  promise  resulting  from  his  oc- 
cupation of  the  adjoining  premises; 
and  this  is  evidence  to  be  left  to 
the  jary  that  he  Is  owner  of  the 
improved  rent,  esf^ially  in  a  case 
where  there  is  evidence  of  his 
having  tabsequently  offered  bis 
lesse  to  sale  for  a  sum  of  money 
in  grow.    Stewart  v*  Smitk.    331 


BREACH  OF  PROMISE  OF 

MARRIAGE. 

In  an  action  against  a  woman,  for  a 
breach  of  promise  of  marriage,  it 
is  a  sufficient  justification  for  non- 
performance, if  the  person  to 
whom  she  has  given  the  promise, 
turn  out,  upon  inquiry,  to  be  a 
man  of  bad  character ;  but  mere 
accusation  and  suspicion  are  not 
sufficient.  The  charges  which  she 
makes  against  him  must,  if  capa- 
ble of  proof,  be  substantiated,  or 
they  go  only  to  the  damages. 
Baddele^  v.  Morilack.    Page  151 

BROKER, 

See  Principal  and  Agent«    In- 
surance, 10. 

1.  It  is  not  necessary  that  a  bro* 
ker  should  insert  the  name  of 
his  principal  in  a  contract  which 
he  makes  for  him.  It  is  sufficient, 
if,  upon  a  demand  of  his  contract- 
book,  he  be  ready  to  produce  it, 
and  the  name  of  his  principal  be 
tecerded  there. 

Semble,  if  a  broker  make  a  con- 
tract  contrary  to  the  regulations 
of  the  city  of  London\  and  in  vio- 
lation of  the  bond  into  which  he  has 
entered  with  the  mayor,  aldermen, 
&c.,  he  is  not,  therefore,  disquali- 
fied from  bringing  an  action  on  a 
contract  so  made  in  contraventioa 
of  his  duties  under  the  bond.  The 
remedy  against  him,  is  an  action 
for  the  penalty  of  the  bond,  and 
the  contract  is  not  ipso  facto  void. 

The  course  of  dealing  be  ween 
the  principal  and  the  broker 
may  authorise  the  latter  to  make 
contracts  for  the  principal,  in  his, 
(the  broker's,)  own  name^  which 
will  b'nd  the  principal  to  a  per- 
formance.        Kemble  v.  Atkins. 

427 

2.  An  insnranoe  broker  is  not  enti- 
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tied,  apDn  Ham  groand  of  moj  usage 
of  trade,  to  a  commissioo  of  13 
per  ceni^  od  the  balances  which  he 
pays  oTer  to  the  anderwriters  who 
employ  him.  Such  allowance,  how- 
e? pr  general  it  has  been,  is  a  gra* 
tuity  merely,  and  not  a  demand  of 
right ;  nor  can  it  be  claimed,  but 
upon  the   footing    of     contract, 
either  express  or  implied,  between 
the  parties.  Levi  t.  Bams,  P.  413 
3.  A.  is  employed  by  B.  and  Co.  as 
their  broker.    He  sells  goods,  the 
property  of  his  principals,  lying  in 
the  London  docks,  to  C.,    and 
draws  a  bill  of  exchange  in  his 
own  name,  which  C  accepts  for 
the  amount,  and  pays,     ji,  be- 
comes a  bankrupt ;  B.  and  C.  dis- 
avow the  transaction,    and   call 
upon  (7.  for  payment.     C,  refuses 
to  pay,  alleging  that  he  had  al- 
ready paid  the  broker,  and  brings 
trover  for  the  goods  against  B,  and 
Co.  and  the  treasurer  of  the  Lon* 
don  docks.     Held  that,  inasmuch 
as  B.  and  Co.  had  suffered  their 
broker^  upon  some  occasions,  to 
draw  bills  in  his  own  name,  with- 
out mention  of  them  as  his  princi- 
pals, they  were  bound  by  the  pay- 
ment   which  had  been  made  to 
him  by   C.  in  the  present  case ; 
that  the  action  will  lay  against  B. 
and  Co.,  but  that  the  treasurer  of 
the  Dock  company  was  entitled  to 
ao  acquittal.     Townsendr.  Inglis, 

378 

c. 

CARRIER, 

See  Stoppage  in  Transitu,  4. 

4.  Thongh  a  carrier  may,  by  law, 

limit  his  responsibility,  a  notice  of 

certain  limitations  on  his  general 

liability,  suspended  at  the  termini 

■  of  his  joamey,  will  not  attach 


upon  the  dalirery  of  gcN>di  at  in* 
termediate  places,  where  no  such 
notice  is  giyen.  Gouger  ▼•  Joiiy. 
Page$\7 
3.  A  carrier  who  restricts  his  liabi* 
lity,  is,  notwithstanding,  answer- 
able in  cases  of  negligence;  the 
degree  of  which  is  a  question  of 
fact  for  the  jury.  Smith  t.  Home. 

644 

CERTIFICATES,  (Profissional.) 

Persons  required  to  take  out  certi« 
ficates  under  the  65th  of  Geo.  111. 
c.  184,  sshed.  A.  part  1.,  title,  Cer^ 
tificate,  are  only  persons  being 
nembera  of  the  four  inns  of  court. 
Edgar  t.  Hunter.  538 

CERTIFICATES,  (Bankrupts'.) 
See  Bankrupt,  14. 

CASE, 

See  Action. 
CHARTER-PARTY, 
See  CoTCNANT,  1,  3. 
A*  charters  a  vessel,  and  coyenants 
.to    supply    a  full  and   sufficient 
cargo  of  certain  commodities^  (des- 
cribing   them;)    and,     amongst 
others,  of  cotton,  the  freight  of 
which  was  to  be  paid  for,  at  cer- 
tain prices  per  lb.  for  round  bales, 
and  different  prices  for  square  or 
compressed  bales.     He  fumbhes 
a  cargo  of  compressed  bales  of  cot- 
ton,  but  neglects  to  ha?e  the  cot- 
ton re-compressed,  according  to 
the  usage  of  the  trade,  and  the 
custom  of  the  country  whence  it 
was  imported.    In  consequence  of 
this  omission,  the  Tossel  has  not  a 
full  and  sufficient  cai^go,  as  esti- 
mated upon  the  bales  if  they  had 
been  re-compressed;  though  her 
cargo  would  have  been  full  and 
sufficient,  if  the  cotton  had  been 
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ttowed  (mly  in  a  eomprttted  state. 
Held,  that  A,  was  liable  for  dead 
freight,  and  that  it  was  his  doty  to 
ha?e  furnished  the  cotton  in  re- 
compressed  bales,  notwithstanding; 
the  words  of  the  charter-party. 
Benton  t.  Schneider*     Page  416 

COVENANT. 

1.  In  an  action  of  covenant  on  a 
charter-party,  in  which  the  de- 
fendant covenanted  '^  that  the  ves- 
tel  should  be  sufficiently  furnished 
with  erery  thing  necessary  and 
needful  for  the  Yoyage  in  ques- 
tion," which  was  to  CagUarij  in 
Sardinia. — Held,  that  it  was  her 
duty  to  leave  a  bill  of  health  on 
board;  and  the  plaintiff  having 
been  put  to  great  inconvenience 
and  expence  on  account  of  the 
ship  not  being  provided  with  such 
document,  that  the  defendant  was 
responsible  for  the  loss  occasioned 
thereby.     Levy  v.  Cosierton.  167 

3.  In  an  action  of  covenant  upon  a 
charter-party  for  freight,  it  is  no 
defence  that  the  plaintiff  received 
part  of  the  freight  in  money  from 
the  defendant's  agent  abroad,  and 
the  residue  in  a  bill  (without  the 
privity  of  the  defendants)  drawn 
by  the  agent  upon,  lind  accepted 
by,  certain  merchants  at  London  ; 
and  which  bill  was  afterwards  dis- 
honoured upon  the  insolvency  of 
the  drawer  and  acceptors.  But 
the  defendants  are  still  boand  to 
pay  the  freight  owing  to  the  plain- 
tiff; and  such  bill  is  not  to  be 
deemed  payment,  though  defend- 
ants were  not  informed  of  the 
transaction  until  after  the  failure 
of  the  parties  to  it.  Marsh  v. 
Pedder.  7*i 

3.  Where  freehold  premises  are  upon 
lease,  and  there  are  ^iOTernl  inte- 
rests, viz.  tenant  for  I'fe,  remainder 
in  tail,  and  therevenion  in  fee; 
and  there  is  a  breach  of  covenant 


which  gives  the  tenant  for  life  a 
right  of  action,  he  can  only  re* 
cover  such  damages  as  are  com* 
mensurate  with  the  injury  done  to 
hb  life  estate,  and  not  the  da* 
mages  which  may  be  sustained  by 
the  reversioner.  Evelyn  t.  Rod* 
dish.  Page  549 

CONVOY  ACT, 

See  Insurance,  3. 

D. 

DEED, 

See  Evidence. 

DEFAMATION, 
See  Slander,  2. 

DEPOSITIONS, 

See  Evidence,  4.    Witness. 

DEBT  ON  BOND. 

Where  to  debt  on  bond  the  defend- 
ant  pleaded,  that  1,100/.  was  due, 
and  no  more,  and  undertook  to 
discharge  himself  therefrom  by  a 
set-off,  and  the  plaintiff  replied, 
generally,  that  a  larger  sum  was 
due,  to  wit,  the  sum  of  1,750/. — 
Held,  that  the  plaintiff  was  bound 
to  prove  thdt  more  than  1,150/. 
was  due.    Bell  v.  Shaw.  393 

DISTRESS, 

See  Replevin. 

DONATIO  MORTIS  CAUSA. 

1.  Qucerej  whethor  a  gift  of  a  chattel, 
not  in  the  po^se.sMon  of  the  donor 
af  the  time  of  making  the  gift, 
will  50  p-'ss  the  property  therein 
as  to  entitle  fhe  donee,  who  has 
never  obtained  possps^ion,  to  main- 
tain trover  against  the  executor  of 
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the  donor.  If  A.^  op  his  death- 
bed, desire  B.  to  call  at  a  certain 
place,  and  fetch  away  a  watch, 
adding,  **  that  he  will  then  make 
her  a  present  of  it ;"  but  no  pos- 
session is  resumed  by  A.  and  no 
delifery  made  to  B.  Qutgre^  if  this 
would  be  good  as  a  donatio  mortis 
causA.  Spratley  t.  Sir  IL  Wilton^ 
Knt.  Page  10 

2.  To  make  a  gift  yalid  as  a  donatio 
mortis  caus&^  actual  deliTery  of 
possession  is  necessary,  and  a  sym- 
bolical delifery  is  not  sufficient ; 
therefore,  where  A,^  considering 
himself  dying,  takes  certain  proper- 
ty out  of  an  iron  chest,  and  writes 
the  names  of  the  plaintiffs  upon 
an  envelope  containing  it,  declar- 
ing it  to  be  his  intention  that  they 
should  hare  such  property  upon 
his  death  ;  and,  after  hairing  su- 
perscribed the  enrelope  with  their 
names,  returns  it  to  the  eldest,  and 
keeps  the  keys  in  his  oWn  pos- 
session, ne?er  making  any  actual 
delirery  thereof  to  the  plaintiffs 
tbemselres,  or  to  trustees  for 
them :  Held,  that  such  a  gift,  or 
designation  of  the  property,  was 
not  good  and  effectual  as  a  donatio 
mortis  causd,    Bunn  y.  Markham, 

352 
DOCK  WARRANT. 

A,  having  some  coffees  in  the  West 
India  Docks,  employs  a  broker  to 
sell  them ;  the  broker  informs 
him  tliat  he  has  found  a  purchaser, 
and  requires  to  be  put  in  posses- 
sion of  the  (lock  warrants.  A- 
delivers  them  to  the  broker,  in- 
dorsed in  blank,  upon  receiving 
his  (the  broker's)  check  for  the 
price  of  the  coffee.  The  broker 
then  sells  the  coffee  to  the  plain- 
tiffs, and  receives  immediate  pay- 
ment upon  handing  over  the  dock 
warrants.  The  broker's  check, 
given  to  ^.,  is  dishonoured^  and 


A*  immediately  stops  the  goods  in 
the  dock  warehouse. — Held,  that 
the  plaintiffs  had  a  right  to  re- 
cover in  trover  against  A,  on  the 
ground  that  the  delivery  of  the 
dock  warrants  by  the  broker  to 
the  plaintiffs,  upon  payment  made 
to  him,  constituted  a  complete 
transfer  by  the  custom  and  usage 
of  trade  ;  and  defeated  the  right 
of  stoppage  tit  transitu,  Zxcinger 
T.  Samuda.  Page  395 

E. 

EJECTMENT. 

1.  A  lease  for  a  year  to  A.  and 
his  wife  will  support  a  release 
to  A,  and  a  third  person.  Saun^ 
ders  V,  Cooper,  461 

2.  In  an  ejectment  fof  premises, 
where  the  lessor  of  the  plaintiff  is 
the  party  in  the  original  action  in 
which  the  execution  issues,  he  is 
bound  not  only  to  produce  the 
writ  of  Jieri  facias^  under  which 
the  sheriff  has  sold,  but  likewise 
the  judgment.     Bland  v.  Smiths 

589 

ESCAPE, 
See  Sheriff,  3. 

EVIDENCE, 

See  Bankrupt.  Bills  of  Ex- 
change. Insurance.  Libel. 
Variance.     Witness. 

1.  Although  comparisons  of  hand- 
wilting  is  not  admissible  evidence, 
when  the  fact  to  be  proved  is  the 
hand-writing  of  a  particular  per- 
son, whose  supposed  signature  is 
upon  a  paper  put  into  the  wit- 
ness's hand  ;  yet,  if  such  witness 
ha<  a  document,  to  which  is  affix* 
ed  the  hand-writing  of  thai  per- 
son, (as  to  whose  signature  the 
question  arises)  and  which  docu* 


^ 


INDEX. 


691 


meot  he  knows  to  baYe  bis  genuine 
sobscriptioQ,  be  bas  a  right  to  re- 
cur to  it  for  the  purpose  of  re- 
freshing his  memory :  a  basis  being 
first  laid  in  bis  ba?ing  once  seen 
the  defendant  sign  his  name, 
though  he  had  forgotten  the  cha- 
racter of  his  hand-writing.  Burr 
▼.  Harper.  Page  120 

9.  Upon  a  $ubp<Bna  duces  tecum^  a 
'  witness  is  bound  to  produce  a  pa- 
per which  he  has  in  his  actual  cus- 
tody, though  the  legal  right  and 
property  in  such  paper  belong  to 
another.  The  Court,  however,  in 
all  such  cases  will  exercise  their 
discretion,  in  deciding  what  pa- 
pers shall  be  produced ;  and  un- 
der what  qualifications,  as  respects 
the  interest  of  the  witness.  Such 
witness  is  bound  to  produce  them, 
though  there  be  a  regular  way  pre- 
scribed by  law  for  obtaining  such 
documents.    Corsen  j.  Dubois. 

3.  A  book  io  which  leases  were  en- 
rolled, and  which  was  kept  in  the 
office  of  the  auditor  of  the  Bishop 
of  Durham^  (such  officer  holding 
a  patent  office  in  the  county  pa- 
latine) held  to  be  admissible  evi- 
dence to  sustain  the  claims  of  a 
lessee  of  the  Bishop  of  Durham^ 
the  original  and  counterpart  of  the 
lease  being  lost.  Humble  ▼.  Hunt 

601 

4^  In  a  trial  for  murder,  the  depo- 
sition of  the  deceased  should  be 
taken  in  the  presence  of  the  pri- 
soner ;  but  if  such  deposition  be 
taken  in  the  absence  of  the  pri- 
soner, and  be  afterwards  read  over 
to  the  deceased,  in  the  presence  of 
the  prisoner;  and  the  deceased 
assents  to  the  truth  of  it,  this  will 
make  the  deposition  evidence 
against  the  prisoner.  Rex  v. 
Smith.  614 


FACTOR, 

See  PiiiNciPAL  AND  Agskt. 
Evidence. 

FRAUDS,  STATUTE  OF. 

\.  A,j  ao  agent  for  some  manu* 
factorers,  sells  to  B.,  who  like- 
wise  acted  as  an  agent,  a  quantity 
of  shoes,  and  receives  certain  bills 
of  eichange  in  payment  B.  be* 
ing  pressed  to  indorse  them,  re* 
fuses;  but  writes  a  letter  to  A.j 
in  which  he  incloses  the  bills;  and 
adds,  ^'  that  should  they  not  be 
honoured  when  due,  he  (B.) 
would  see  them  paid." — Held, 
that  this  was  a  sufficient  agree- 
ment within  the  fourth  section  of 
the  statute  of  frauds,  to  bind  B. 
to  pay  for  the  goods,  in  default  of 
his  principal.  Morris  v.  StMce^. 
Page  153 

3.  The  delivery  of  a  sample,  which 
is  no  part  of  the  thing  sold, 
will  not  take  a  sale  out  of  the 
statute  of  frauds;  but  if  the  sample 
be  delivered  as  part  of  the  bulk, 
it  then  binds  the  contract.  Talver 
t.  West.  178 

FRAUDULENT  ASSIGNMENT, 
See  Bankrupt,  11. 

FREIGHT, 

See  Insurance. 

1.  A  general  ship  took  some  silk  on 
board  to  carry  from  Rotterdam  to 
London  on  defendant's  account. 
On  the  margin  of  the  bill  of  lad- 
ing was  written,  <^  the  coniigDee 
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to  clear  the  goods  in  fourteen 
ronning  days  after  her  arri?al  in 
port,  or  to  pay  4/.  per  diem^  for 
demurrage."  The  fessel  was  rea- 
dy to  delirer  on  the  3d  of  Oc- 
tober. Defendant  applied  for,  and 
was  ready  to  receive  his  goods 
within  the  running  days;  but, 
being  undermost  in  the  fessel,  de- 
livery could  not  be  made  till  the 
22d.— Held,  that  the  plaintiff  was 
entitled  to  recover  demurrage, 
though  he  did  not  deliver  the 
goods  within  the  time  allowed, 
being  prevented  by  other  goods, 
belonging  to  other  cons^ees, 
which  overlaid  them.  Harmon  v. 
Gtmdolpki.  Page  35 

t.  Goods  shipped  from  abroad,  and 
consigned  to  a  merchant  in  this 
country,  are  to  be  paid  for  (upon 
a  demand  for  freight)  according  to 
their  net  weight,  as  ascertained  a 
the  Ring's  landing  scales,  and  not 
according  to  the  weights  expressed 
in  the  bill  of  lading,  unless  there 
be  a  special  contract  so  to  pay  for 
them. 

If  the  consignee,  to  get  his  goods 
delivered  to  him,  pay  more  than 
the  net  weight  amounts  to,  he 
may  recover  back  the  surplus  in  an 
action  for  money  had  and  re- 
ceived. Geraldes  v.  DonUan.  346 

3.  A,  undertakes  to  smuggle  cer- 
tain goods,  ^longing  to  ^.,  into 
Russia.  A  regular  bill  of  lad- 
ing is  made  out  of  the  goods, 
in  which  the  freight  charged  is 
the  usual  freight  according  to  the 
bulk  of  the  goods.  But  a  second 
contract  b  made  between  the  par- 
ties, by  which  B.  undertakes  to 
pay  A.  a  large  sum  of  money,  if 
the  goods  should  be  safely  landed 
in  the  foreign  port.  The  goods 
are  landed ;  B.  pays  the  freight 
under  the  bill  of  lading,  and  like- 
ifise  part  of  the  money  under  the 
agreement,  but  refuses  to  pay  the 


remainder. — Held  that,  ootwith- 
standing  the  Inll  of  lading,  he  was 
liable  to  pay  the  residue  as  extra 
freight. 

Extra  freight  may  be  recovered 
under  a  common  count  for  work 
and  labour,  &c.  Hedley  v.  La- 
page.  Page  392 

4.  Where  a  ship  is  freighted  in  con* 
travention  of  the  navigation  laws, 
although  the  consignee  accept  the 
goods,  and  sell  them,  he  Is  not  an« 
swerable  in  an  action  for  the 
freight.    Blank  v.  5o%.         554 

H. 

HIGHWAY. 

1.  Though  the  right  of  the  soil  in  a 
public  highway  belongs  to  the 
owner  of  the  adjoining  closes 
(when  no  other  proprietor  ap- 
pears) uifue  adfiium  vias}  thu  is 
only  a  presumption  of  law  in  bis 
favour,  when  the  original  dedi- 
cation of  the  road  cannot  be 
shewn  by  positive  evidence.  And 
if  there  are  circumstances  in  the 
case  which  bring  this  presumption 
of  property  in  question,  the  plain- 
tiff, who  claims  such  road  in  an 
action  of  trespass,  must  give  some 
other  evidence  of  property  beyond 
the  mere  presumption  of  law. 
Headlam  v.  HeadU^.  463 

2.  A  right  of  way  for  agricnltnral 
purposes  is  a  limited  and  qualified 
right  of  way,  and  does  not,  ne- 
cessarily, confer  aright  to  use  such 
way  for  general  and  universal 
purposes.  Therefore,  where  A. 
claimed  and  proved  a  right  to 
carry  com  and  manure  OTer  the 
locus  in  guoj — Held,  that  he  had 
not,  therefore,  a  general  and  un- 
limited right  to  carry  lime,  or  the 
produce  of  a  quarry,  over  the  locvt 
fit  quo  at  all  times,  and  for  all 
purposes.  Jackson  i.  Stac^*    45ft 
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INFANT. 

A  lieutenant  in  the  rojzX  nafj,  un- 
der the  age  of  twenty-one,  is  not 
answerable  for  the  price  of  a  chro- 
nometer, in  an  action,  to  which  he 
has  pleaded  his  infancy ;  and  the 
replication  is,  necessaries.  Be^ 
roUes  T.  Ramsaif.  Page  77 

INDICTMENT. 

Where  property  is  stated  in  one 
count  to  belong  to  certain  persons, 
naming  them  specifically,  but  in 
another  count  to  belong  to  per* 
sons  unknown^  and  the  prosecutor, 
by  defect  of  evidence,  cannot 
prore  the  names  of  the  persons  as 
described  in  the  first  count,  he  can- 
not recur  to  the  second  count,which 
describes  the  property  as  belong- 
ing to  persons  unknown.  Rex  v. 
Robinson.  595 

INSURANCE. 

1.  A  policy  of  insurance  (against 
fire,)  is  effected  on  the  stock  and 
utensils  of  a  sugar*house,  the  dif- 
ferent stories  of  which  were  heated 
by  a  chimney  running  up  to  the 
top.  By  the  negligence  of  the 
plaintiff's  servants  in  omitting  to 
open  the  register,  the  heat  is  con- 
siderably increased,  by  means  of 
which  large  quantities  of  the  sugar 
are  spoilt ;  but  no  damage  was 
occasioned  to  any  thing  but  the 
sugar,  and  no  greater  fire  existed 
than  on  ordinary  occasions.  Held, 
that  this  was  not  a  loss  within  the 
policy.     Auttin  t.  Drew,        1^6 

2.  Where,  in  a  policy  of  insurance 
on  goods,  the  vessel  is  wrecked, 
part  of  the  goods  are  lost  and 
part  got  on  shore ;  but,  (whilst  on 
shore,)  are  destroyed  and  plun- 
dered by  the  inhabitants  of  the 


coast,  so  that  no  portion  of  them 
comet  again  into  the  possession  of 
the  assured.  Held,  that  this  is  a 
loss  by  perils  of  the  sea,  and  no 
abandonment  was  necessary.  Ban' 
dreU  T.  Heniigg.  Page  140 

3.  A  Tessel  may  deflate  somewhat 
from  the  straight  line  of  her  track 
to  seek  for  convoy;  and  the  cap« 
tain,  unless  expressly  prohibited 
by  the  terms  of  the  policy,  may 
always  do,  when  insured,  whaterer 
it  would  be  expedient  for  the 
common  security  to  do  if  unin« 
sured. 

Ships  sailing  from  foreign  ports 
are  not  within  the  convoy  act, 
unless  there  are  persons  at  those 
ports  authorised  to  grant  convoy 
or  licences.  And  it  is  not  suffi« 
cient  to  shew  that  convoys  have 
been  actually  appointed  from  those 
ports,  but  proof  roust  be  given 
that  there  are  persons  stationed 
there  legally  authorised  by  the 
Admiralty  to  appoint  them.  D'^- 
guilarit  Tobin.  185 

4.  If  a  ship,  by  bad  weather,  bo 
compelled  to  put  back  to  her  load- 
ing  pert,  and,  upon  examination 
of  her  cargo,  it  is  found  not  to  be 
in  a  fit  state  to  send  forward  to  Its 
original  destination,  and  altoge* 
ther  unsuited  to  the  market  from 
sea  damage,  the  insured  is  entitled 
to  abandon.  Afterwards  held  by 
the  court,  that  he  was  entitled  to 
a  reasonable  time  for  examining 
the  state  of  the  cargo  before  he 
made  his  election  to  abandon. 
Gernon  i.Rot/al  Exchange  Aiiur* 
once.  49 

5.  A  licence  granted  to  a  ship  to 
sail  in  ballast  from  London  to  Hoi* 
land,  (which  country  was  at  that 
time  in  a  state  of  hostility,)  not- 
withstanding any  thing  contained 
in  his  Majesty's  order  of  Council 
of  Jpril^  1809,  held  not  to  pro- 
tect a  ship  which  was  the  property 
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of  an  ali^n  enemy.  An  insurance, 
therefore,  on  such  Yessel  is  Toid. 
Gregg  ▼.  Scoa.  Page  V19 

6.  A  fesftel  with  liberty  to  chase  and 
capture  prizes,  has  some  Spanish 
prisoners  on  board.  By  means, 
which  did  not  appear,  they  breal^ 
loose,  rise  npon,  and  imprison  the 
crew,  with  the  exception  of  one 
sailor,  who  is  heard  upon  deck  in 
confersation  with  them.  The  cap- 
tain and  crew,  with  the  exception 
of  this  sailor,  are  put  on  shore  ; 
and  the  Spaniards  run  away  with 
the  ship.  Upon  a  loss,  alleged  to 
be  by  barratry  of  the  mariners, 
this  is  e?  idence  to  be  left  to  the  jury 
that  such  barratry  was  committed. 
Where  a  yessel,  engaged  in  the 
Southern  whale  and  seal  fishery, 
and  With  liberty  to  chase  and  cap- 
ture prizes,  is  insured  in  August^ 
1807,  with  a  retrospect  to  the  1st 
of  August  1806,  although,  at  the 
time  of  her  insurance,  she  was  not 
competent  to  pursue  all  the  pur- 
poses of  her  Toyage,  her  crew 
being  reduced  by  death  and  casu- 
alties ;  if  she  had  a  competent 
force  to  pursue  any  part  of  her  ad- 
'  venture,  and  could  be  safely  navi- 
gated home,  she  is  to  be  deemed 
sea-worthy.     JIucks  t.  Thornton, 

SO 

?•  "Where  the  assured  claims  and  re- 
ceives the  return  premium  due 
upon  the  arriTal  of  ihe  vessel,  and 
the  policy  is  adjusted  upon  that 
footing,  he  cannot,  without  an  ex- 
press stipulation,  resort  again  to 
the  underwriter  in  any  contin- 
gency of  the  adventure.  May  i, 
Christie,  67 

8.  The  words,  "  all  sorts  of  wool," 
in  43  Geo,  III.  c.  155,  s,  13,  do 
not  include  cotton  wool ;  espe- 
cially when  the  words  wool  and 
•cotton  wool  are  used  in  another 
clause,  and  in  the  same  section  of 
the  act,   as  distinct  commodities. 


Therefore,  the  importation  of  cot^ 
ton  from  Amelia  island,  in  a  Por» 
tuguese  vessel,  owned  by  a  British 
subject,  the  captain  and  crew  of 
which  are  Portuguese^  is  contrary 
to  the  navigation  act.  The  55th 
Geo,  III.  c.  8.  is  not  an  exposition 
of  the  42d.  Pearce  v.  C&wie.  P.  69 

9.  A  general  ship  Is  freighted  by  se* 
veral  merchants,  and  sails  upon 
her  voyage;  she  parts  with  her 
convoy  in  a  gale  of  wind,  and  is 
afterwards  attacked  by  an  Ameri- 
can privateer,  which  she  engages 
and  beats  oflf,  with  the  loss  of  one 
man  killed  and  four  wounded; 
her  hull  and  rigging  are  likewise 
damaged  in  the  conflict ;  but  she 
reaches  her  port,  and  delivers  her 
cargo  safely.  Held,  that  the  re- 
pairs of  the  ship,  and  the  expences 
of  curing  the  wounded  sailors,  are 
not,  under  such  cironmstaiices,  a 
subject  of  general  average.  IVgf- 
lor  V.  Curtis.  192 

10.  A.J  SL  merchant,  employs  B,  to 
effect  some  policies  of  insurance; 
1?.,  unknown  to  A.,  employs  C, 
who  applies  to  the  defendants,  who 
are  insurance  brokers.  C  gives 
the  defendants  no  reason  to  sup- 
pose that  he  was  not  acting  as  a 
principal,  and  they  effect  the  po- 
licies in  their  own  names^^is  agents. 
At  the  time  of  this  transaction,  C 
was  indebted  to  the  defendants  on 
a  balance  of  accounts.  In  an  ac- 
tion brought  by  A.  to  recover  the 
policies,  on  tendering  the  premium 
and  expences.  Held,  that  the  de- 
fendants had  a  lien  upon  them 
until  C's  debt  was  satisfied. 
IVestwqod  v.  Bell.  122 

11.  A  vessel  is  driven  into  a  port, 
where  there  is  no  dock  to  receive 
her  ;  it  appeared  that  she  had  suf- 
fered so  much  by  sea  perils,  that, 
upon  examination  and  survey,  it 
was  judged  expedient  to  break  her 
up,  and  to  sell  her  for  old  timber. 
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Held,  in  an  action  on  the  policy, 
that  the  assured  was  boand  to 
abandon. before  he  could  call  upon 
the  underwriters  for  a  total  loss^ 
the  ship  not  being  a  wreck,  but, 
however  maimed  and  damaged, 
existing  in  specie  as  a  ship.  Bell 
▼.  Nixon.  Page  423 

1%  It  is  the  duty  of  the  assured, 
not  only  to  communicate  to  the 
underwriter  articles  of  intelligence 
which  may  affect  his  choice,  whe* 
ther  he  will  insure  at  all,  and  at 
what  premium  he  will  insure ;  but, 
likewise,  all  rumours  and  reports 
which  may  tend  to  enhance  the 
magnitude  of  the  risk. 

The  opinion  of  underwriters, 
whether,  upon  certain  facts  being 
communicated  to  them,  they  would 
ha?e  insured  or  not  the  particular 
Toyage,  cannot  be  recei?ed  as  evi* 
dence.  The  materiality  of  the  in- 
telligence or  rumours,  which  the 
assured  is  charged  with  hairing 
suppressed,  is  a  question  for  the 
jury,  under  the  circumstances  of 
the  case,  and  ought  not  to  rest 
npon  the  opinion  of  mercantile 
men.     Durrelli.  Bederley,    283 

13.  A  policy  of  insurance  is  altered 
by  striking  out  the  words  in  the 
body  of  the  policy,  which  con- 
tained a  warranty  to  sail  at  a  cer- 
tain time,  and  inserting  a  memo- 
randum of  an  enlarged  time  in  the 
margin.  Some  of  the  underwriters 
consented  to  the  alteration,  but 
the  defendant  did  not  consent.  In 
an  action  upon  this  policy.  Held, 
that  the  alteration  did  not  aroid 
the  policy.  Sed  queere.  Fairlie 
T.  Christie.  331 
And  see  Memoranda                679 

14.  Sugars  are  insured,  free  of  par- 
ticular aTerage.  The  whole  cargo, 
conhistinp;  of  54  hogsheads.  Is  so 
far  damaged  by  sea-water,  that 
the  amount  of  what  is  safe  and 


undamaged,  as  collected  from  the. 
sereral  hogsheads,  does  not  ex- 
ceed one  entire  hogshead.  In  an 
action  against  the  underwriter  for 
a  total  loss, — Held  that  the  me- 
morandum in  the  policy,  Jiree  of 
particular  average^  protected  him 
from  all  liability.  Hedbergh  t. 
Pearson.  Page  349 

15*  There  is  no  fixed  rule  of  law 
with  regard  to  the  time,  after 
which  a  missing  ship  shall  be  re- 
puted to  be  lost.  It  is,  in  all 
cases,  a  question  of  presumption 
to  be  goYerned  by  the  circum« 
stances  of  the  particular  case. 
If  a  ship,  for  which  the  under- 
writers, (when  a  demand  is  made 
upon  the  policy,)  ha?e  paid  as  for 
a  lost  ship,  should  chance  to  turn 
up^  she  is  to  be  considered  as  aban« 
doned,  and  will  belong  to  the  un« 
derwriters.  Houstman  t.  Thorns 
ton.  242 

16.  In  effecting  a  policy  of  insur- 
ance, a  circumstance  of  intelli- 
gence, inserted  in  hloyds  Lists, 
need  not  be  communicated  to  the 
underwriters,  howerer  important 
it  may  be  to  the  computation  of 
the  risk ;  for  it  is  to  be  presumed 
within  their  knowledge,  and  io 
haYe  been  taken  into  account. 
Friere  y.  Woodhouse.  672 

INSURANCE  BROKER, 
See  Principal  and  Aoemt. 

1.  A  broker  is  not  entitled  to  set  off 
returns  of  premium,  which  became 
due  after  the  death  of  an  under- 
writer, in  an  action  brought  against 
him  by  the  executors  of  such  un« 
derwriter.  Houston  y.  Robert" 
son.  88 

2.  Where  A.j  at  Malaga^  directs,  by 
letter,  his  broker  in  London^ 
to  insure  1000/.  on  goods,  shipped 
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on  board  the  Pearl,  from  6ib» 
raitar  to  Dublin  ;  and  id  the  con- 
clusion of  his  letter  adds,  '^  I  take 
the  risk  on  myself  from  this  (Afa- 
laga)  to  Gibraltar  Bay,  where  I 
fhail  send  my  letters  on  shore." 
Held,  that  the  broker  was  liable 
to  an  action  for  negligence,  in 
not  stating  in  the  policy  that  the 
goods  were  loaded  at  Malaga, 
Park  Y.  Hammond.  Page  80 

INNKEEPER. 

1.  An  innkeeper  who  has  a  licence 
to  let  post-horses,  is  not  bound  by 
the  common  law  to  furnish  them 
to  a  trayeller,  though  he  haye  a 
chaise  and  horses  at  liberty  at  the 
time  of  the  application,  and  though 
a  reasonable  price  be  tendered  to 
him  for  the  hire.    Dicoi  t.  Hides. 

307 

%  If  a  guest  demand,  and  haye  ex- 
clusiTe  possession  of  a  room,  for 
the  purpose  of  a  shop  or  ware- 
house, he  exonerates  the  landlord 
from  any  loss  he  may  sustain  in 
the  property  which  he  keeps  in 
that  apartment:  but  if  he  hare 
not  an  exclusi?e  possession,  the 
landlord  is  liable.  Curtin  y.  Pack^ 
wood.  209 

INTEREST, 

See  Assumpsit,  6. 

JUSTICE  OF  PEACE. 

1.  A  person  who  has  qualified  for 
the  office  of  a  justice  of  peace, 
and  acts  as  such,  must  hare  a 
clear  estate  of  100/.  per  annum, 
in  law,  or  in  equity,  for  his  own 
use,  in  possession. 

2.  In  an  action  against  a  person  for 
the  penalty  given  by  the  statute  18 
Geo.  II.  c.  20,  for  acting  as  a  ma« 


gistrate  without  a  proper  salifi- 
cation, no  notice  of  actioir  Is  ne- 
cessary under  the  proTisions  of 
the  24th  Geo.  II.  c.  44.  fVnghi 
Y.  Horion.  Page  458 

L. 

LANDLORD  AND  TENANT. 

A  custom  for  the  tenant  of  a  fann^ 
in  a  particular  district,  to  provide 
work  and  labour,  tillage,  sowing, 
and  all  material!  for  the  sane,  m 
his  away-going  year,  and  for  the 
landlord  to  midse  hira  a  reasonable 
compensation  for  the  eame,  is  ?alid 
In  law,  notwithstanding  the  farm 
if  held  under  a  written  agreement, 
proTlded  such  agreement  does  not. 
In  express  terms,  exclude  the  cus- 
tom.   Senior  r.  ArmUage.   Bart. 

107 

UBEL. 

Communications  which  take  place 
between  the  governor  of  a  dis- 
tant proTince  and  hb  attorney- 
general,  are  confidential ;  and  if  a 
witness  is  interrogated  as  to  their 
substance  in  a  court  of  justice,  he 
is  not  bound  to  answer  any  ques- 
tions respecting  them. 

In  an  action  on  a  libel  to  which 
the  general  usue  is  pleaded,  and 
where  there  is  no  justification,  the 
defendant  may  give  in  evidence  in 
mitigation  of  damages,  not  only 
that  there  were  rumours  and  re- 
ports, of  the  same  tenor  as  the 
libel,  previously  current,  but  that 
the  substance  of  the  libellous  mat- 
ters had  been  published  in  a  news- 
paper; and  he  is  not  required 
to  lay  a  basis  for  this  evidence,  by 
producing  such  newspaper  at  the 
trial. 

The  delivery  of  a  pamphlet  by 
the  governor  of  a  distant  province 
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tikai] 


teMt 

Iwitk 
for  as 
tkat  k 

^cf  acoBTOsioa,  to  skrv 
MB,  wkoacaed  as  ker  ^»- 
J  icfiued  to  fm  k  ap  ; 
aad  tkat  k  vas  BKcawy  to  prove, 
tkat  sadi  agaat  actod  mader  a  fKw 
cW  directioa,  ia  order  to 
tke  dcfcodaat  liable. 
9.  If  goodi  are  depoiitod  as  a 
fitj  for  a  loaa  of  Booej,  sack  depo- 
sit coBstitates  soaetliingaoretliaB 
the  right  of  Hem;  and  h  is  to  be 
iafeirai  that  the  contract  betweeo 
the  parties  is,  that  if  the  borrower 
do  not  repay  ^bm  adrance,  the 
lender  shall  be  at  libertj  to  rmn- 
barse  hiauelf  bj  the  sale  of  the 
deposit.     Paikomer   t.    Dmwtom, 

383 

UMITATIONS,  STATUTE  OF. 

The  admissioQ  of  the  wife,  who  was 
accustomed  to  condact  her  has- 
bead's  bosiness,  is  sufficient  to 
take  the  case  oat  of  the  statute  of 
limitatioiu  in  an  action  against  the 
Vo^  I. 
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MASTER  AXD  $ERTAXT. 

.  JL  and  &  ar^  ]KrnM^  ia  the  l«« 
laaP'i!.  ifi  palilK  carriers;  Vr  a 
CMttract  wf  a<im  flma«  jl«  nofds 
iHvna  aad  dimrsL  W  canaln 
sti4:c!;»  a»j  &  sacpplW*  iheai  W 
the  niilaiai  so^eiN^  1W^  ai«i 
w«wkkiCUhii«4C  thH  JKviiianof  the 


hie  Isr  the  wsiOMidvct  and  n^|ll« 
fence  «if  ^Mr  driters  and  tM^ania 
thuafhiiat  the  whole  ^Kstancau 
And  it  B  no  defence  to  &«  Umt 
the  $errant  br  whean  an  injery  It 
toi»imdL  was  the  yrcinl  ji^rvaat 
of  .1^  and  hirf>d  and  paid  by  ^« 
alone.  fFepUmi  r.  EiJtm$.  tt7 
S.  The  act  of  the  serraM  will  not 
bind  the  master  ia  actions  of  imrt 
to  the  same  extent  as  in  actions  in 
contracts.  Hmn^  ▼*  Grffmk^. 
P)i«e  531 

MONEY  HAD  AND  RECRIVEI), 

See  AsscMFsiT  and  Actiow. 

N. 

NAVIGABLE  RIVER, 
See  Bknnktt  o.  Moita,  359. 

NEGLIGENCE, 
Ste  AmoM. 

NFimiALS 
See  AuKM  Enemt.    Jnivkavci. 
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ORDER,   (JcTDGXi') 
Su  Particular. 


PARTICULAR  OF  DEMAND. 

Hm  defendant  cannot  make,  at  the 
trial  of  the  canoe,  any  such  objec- 
tion to  the  particulars,  which,  if 
made  earlier,  the  plaintiff  or  the 
Court  might  ha?e  rectified.  Love^ 
iaek  T.  Cheveley.  Page  563 

PARTNERS. 

1.  An  authority  to  execute  a  deed 
must  be  by  deed ;  and  if  one  part- 
tier  acknowledge  that  he  gare 
another  partner  authority  to  exe- 
cute a  deed  for  him,  the  presump- 
tion is,  that  it  was  a  legal  autho- 
rity, which  must  be  under  seal  and 
produced.  An  acknowledgment 
is  not  sufficient.  SteiglUz  t.  Eg^ 
gMon.  141 

2.  First,  Upon  the  dissolution  of  a 
partnership,  and  a  mutual  state- 
ment and  settlement  of  accounts, 
there  is  an  implied  promise  in  law, 
on  the  part  of  him  against  whom  a 
balance  is  found,  to  pay  his  co- 
partner ;  and  an  express  promise  to 
pay  is  not  necessary^.  Secondly, 
A  partnership  h  commenced  by  ar- 
ticles unsealed,  in  which  is  con- 
tained an  agreement  for  a  co-part- 
nership deed.  Such  partnership 
may,  at  any  time,  be  dissolved  by 
parol :  and,  although  one  partner 
refuse  to  sign  the  deed,  when  ten- 
dered to  him,  he  is  not  thereby 
precluded  from  recoTering  a  ba- 

'  lauce  due  to  him  on  the  partner- 
ship account  in  an  action  of  of- 


jMWfMtf*      RackMram 


PATENT. 


▼•  Iwiber. 
Pmge398 


1.  A  patent  is  Toidy  First,  If  the 
specification  omit  any  iagredient| 
which,  though  not  necessary  to  the 
composition  of  the  thing  for  whick 
the  patent  is  claimed,  is  a  more 
e&peditious  and  beneficial  mode  of 
producing  the  mannfactnre  ;  and, 
Secondly,  If,  preiriovs  to  the  pa- 
tent being  granted,  the  article  hu 
beeu  pnbliciy  vended,  (though 
only  four  Months,)  by  the  patentee 
himself.     Woody.  Zimmer.      58 

%  First,  Sembkj  that  the  patent 
should  be  a  general  index  to  the 
specification,  and  state,  in  sub- 
stance and  outline,  what  b  there- 
after set  out  in  dnmmstance  and 
detailin the  specificatidn.  Second- 
ly, Sembk,  That  if  a  patent  be 
tiJien  for  more  of  machine  than 
is  strictly  the  iuTentoPs  own  ad- 
dition or  improrement,  it  is  good. 
HiU  T.  Tkon^on  and  Others.  036 

PAYMENT  OF  MONEY  INTO 
COURT, 

See  Asavursit* 

f  PENALTY, 
See  Agreemeiit,  1. 

PLEADING, 

Vide  Bell  v.  Shaw,  3S>8. 

POLICY, 

See  Insurance.    Bankrupt. 

PRACTICE, 
See  Particulars,  aitd  Wxrysis* 

PREMIUMS   OF  INSURANCE, 
See  InsuAAKCE. 
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PRINCIPAL  AND  AGENT. 

t.^.and  Co.  of  Lioerpoot^  employ  A. 
aod  Co.  as  their  bankers  there.  R. 
and  Co.  keep  an  account  in  London 
with  J.  4*  J^'  Bat  A.  and  Co.  hare 
no  account  with  J.  and  L.  A.  and 
Co.  direct  their  agents  in  London 
to  pay  monies  ^^  to  their  account," 
at  the  house  of  J.  and  L.  As  A, 
and  Co.  had  no  account  of  their 
own  with  J.  and  I#.,  but  through 
the  medium  of  R.  and  Co.  of  Li" 
verpool;  and,  as  their  agents  had 
been  in  the  habit  of  paying  monies 
of  A,  and  Co.  to  the  account  of  R, 
and  Co.  at  the  house  of  the  Lon" 
don  bankers  of  R.  and  Co.  Held, ' 
that  the  direction  of  A.  and  Co.  to 
their  agents,  to  pay  to  ^^  their  ac- 
count," was  sufficiently  complied 
^ith)  i^y  a  payooent  made  to  the 
account  of  R.  and  Co.^  as  the 
agents  had  been  in  the  habit  of 
doing.  Breed  t.  Green.  Page  204 

^»  A  broker  is  a  witness  to  proTe  a 
contract;  but  in  an  action  brought 
against  the  principal,  for  negli- 
gence and  misconduct  in  the 
course  of  his  employment,  in  the 
purchase  of  certain  bales  of  tobac- 
co, the  broker  who  made  the  con- 
tract for  him  cannot  be  called  to 
prove  that  there  waa  no  negligence 
or  misconduct  in  the  execution  of 
it,  without  a  release  from  the  prin- 
cipal.      Geoert  t.  Mamwuring. 

139 

3*  A*  accepts  a  bill  made  payable  at 
the  house  of  the  defendants,  which 
is  indorsed  to  the  plaintiffs,  who 
discount  it.  The  bill  is  presented 
to  the  defendants,  when  due,  and 
dishonoured.  Two  days  after- 
wards, the  money  to  take  up  the 
bill  18  remitted  to  the  defendants ; 
and  they  are  requested  to  follow 
it  in  whatsoever  hands  it  may  be. 
They  tender  the  money  to  the 
plaintiffs^  who  l>ad  sent  back  the 


bill,  the  day  before,  to  the  draw 
ers«  Meantime,  the  defendants 
receive  an  order  from  a  house, 
to  which  the  letter  inclosing  the 
remittance  referred  them  for  ad- 
vice, to  hold  the  money  to  the 
credit  of  that  house,  as  they  had, 
by  the  desire  of  ^.,  the  acceptor, 
advanced  him  to  the  amount  of  the 
money  then  in  the  defendant's 
hands  for  the  purpose  of  taking  up 
the  bill.  Held,  that  this  was  a 
sufficient  countermand  of  the  mo* 
ney  on  the  part  of  ^.,  and  that  the 
defendants  were  not  liable  to  an 
action  for  money  had  and  received, 
brought  by  the  plaintiffs,  on  their 
again  getting  back  the  bill  tnte 
their  possession.  Stewart  v.  Fry: 
Page  S7« 

4.  A  letter  written  by  an  agent 
(> hough  not  known  to  be  such  by 
the  party  to  whom  the  letter  was 
written)  speaking  of  a  ship,  as  hii 
oztn  ship,  is  not  conclusive  against 
him  in  an  action  on  a  policy  of 
insurance,  in  which  the  question 
of  ownership  is  raised,  lie  may 
still  prove  that  he  is  only  an  agent, 
and  that  others  are,  in  fact,  the 
owners  of  the  vessel.  Tullock  v. 
Boyd.  487 

PRINCIPAL  AND  SURETY. 

1.  The  neglect  of  the  obligee  to  give 
notice  to  the  surety,  that  the  prin- 
cipal had  made  default,  does  not 
discharge  such  surety  ;  but  if  the 
obligee  (without  the  privity  of  the 
surety)  enter  into  an  engagement 
with  the  obligee,  and  deprive 
himself  of  the  power  of  suing  him, 
whereby  the  surety  is  prosecuted 
from  coming  into  a  court  of  equity 
for  relief,  ha  is  then  discharged; 
but  not  otherwise.  Ormey.  Young, 

84 

5.  A^bond  is  given  to  A.^  B.,  and  C, 
by  tk«  plaintiff  and   defeodmnt, 

2Z3 
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"who  were  sureties  for  D.  The 
plaintiff  is  obliged  to  pay  the  bond, 
and  hrings  an  action  against  his 
co-surety  for  contribution.  A  de- 
fence is  set  up,  that  the  principal 
had  paid  money,  specifically  on 
account  of  this  bond,  to  one  of 
the  obligees,  and  that  such  obligee 
had  carried  it  to  the  account  of 
the  bond,  lleid^  that  any  decla- 
ration of  the  obligee,  upon  zchat 
account  he  received  the  money, 
or  how  he  had  applied  it,  (unless 
such  declaration  were  made  at  the 
time  of  payment,)  was  not  efi- 
dence ;  and  that  such  obligee  must 
be  called  as  a  witness. 
3.  Though  time  given  to  the  princi- 
pal will,  under  certain  circum- 
stances, exonerate  a  surety ;  yet 
time  given  to  a  surety,  without 
the  privity  of  his  co-surety,  will 
Dot,  upon  his  paying  the  debt,  af- 
fect his  right  of  action  for  contri- 
bution against  such  co-surety. 
Dunn  T.  Slee.  Page  399 

PRIZE. 

1.  Where  a  ship  is  seized  by  the 
commander  of  one  of  his  Majes- 
ty^s  vessels  as  prize,  and  is  after- 
wards released  without  any  suit 
being  instituted  against  her,  if  the 
plaintiff  have  any  ground  of  com- 
plaint, his  redress  is  in  a  Court  of 
Admiralty  ;  and  no  action  can  be 
maintained  at  common  law,  either 
of  trespass  for  seizing  the  ship,  or 
of  false  imprisonment  for  confin- 
ing the  captain  and  mariners. 
Faith  Y.  Pearson.  113 

PROMISSORY  NOTES, 
See  Bills  of  Excua^nge. 

1.  In  an  action  against  the  payee  of 
a  promissory  note,  who  was  like- 
wise the  indorser, — Held,  that  his 
indorsement  was  an  admission  of 
the  band-writiog  of  the  maker. 


^.  The  payee  is  entitled  to  notice  of 
the  dishonour  of  the  note,  although 
there  were  no  consideration  be- 
tween him  and  the  maker.  Free 
T.  Hawkins.  Page  550 

Q. 

QUANTUM  MERUIT, 
See  Action. 


R. 

RENT. 

The  fourth  section  of  statute  11 
Geo,  If.  c,  J  9.  which,  in  the  case 
of  goods  carried  away  to  aroid 
payment  of  rent,  gires  a  summary 
remedy  before  two  magistrates, 
provided  the  Talue  of  the  goods 
shall  not  exceed  20/.,  does  not  take 
away  the  jurisdiction  of  the  king's 
superior  courts.  Ilone/ali  v. 
Davy.  147 

RELEASE, 
See  Witness. 

REPLEVIN, 

See  Rent,  1. 

I.  In  an  action  of  replevin,  the  land- 
lord's title  under  which  the  te- 
nant has  gained  possession  of  the 
premises,  cannot  be  disputed,  al- 
though the  tenant  is  prepared  with 
evidence  to  shew,  that  the  pre- 
'  mises  hare  been  fraudulently  con- 
Teyed  to  the  landlord,  and  that 
the  actual  title  is  vested  in  ano- 
ther person.  The  plea  of  nil  ha* 
buitj  &c.  cannot  be  pleaded,  nor 
can  evidence  be  given  which 
amounts  to  it.    Party  v.  House. 

489 
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RIGHT  OF  WAY, 
See  Highway,  2. 

RIOT  ACT. 

.  lo  an  action  bn  the  riot  act,  and 
upon  the  52d  Geo.  III.  c.  130. 
against  the  hundred, — Held,  that 
burning,  though  speci 6 rally  men- 
tioned in  a  clause  of  the  f^tatute. 
as  distinct  from  a  dem'^ti^hing  or 
pulling  down,  is  included  in  the 
latter  terms.  Qucere^  lfa<>taiti), 
which  is  a  place  of  dpposit  for 
coals,  is  an  erection,  building,  or 
engine,  within  the  meaning  of  the 
first  and  second  sections  of  the  5^2(1 
Geo.  111.  c.  130.  Nesham  ▼.  yirm- 
strong.  Page  466 


SALE, 
See  Statute  of  Frauds,  2. 

SEDUCTION,  ACTION  FOR. 

In  an  action  brought  by  a  parent 
for  the  seduction  of  his  daughter, 
it  is  not  necessary,  to  sustain  the 
action,  that  the  daughter  should 
be  produced  as  a  nvirness  at  the 
trial.     Farmer  v.  Josephs         451 

SCRIVENER, 
See  Attorney  and  Bankrupt. 

An  attorney  whose  principal  bu- 
siness is  in  the  transaction  of  an- 
nuities, for  which  he  charges  a 
commission,  and  who,  in  the 
coorse  of  obtaining  them  for  tho«>e 
who  employ  him,  receires  large 
deposits  of  money,  which  he  pay<« 
into  a  banker's  bands  in  hin  oun 
name,  is  not  a  scrivener  wifnin 
the  bankropt  laws.  Hurd  v 
Brydgei.  664 


SEAWORTHINESS, 

See  Insurance,  6. 

SHERIFF. 

1.  Where  a  debtor  is  discharged  un- 
der the  Insokont  Act,  his  pro- 
perty  is  vested  in  the  clerk  of  the 
pea  re,  until  assignees  are  rhnnen, 
and  aftrrwardn  in  his  assignees; 
and  althouj^b  he  be  permitted  ta 
cotitinue  in  the  possession  of  his 
property,  and  to  act  as  ostensible 
owner,  no  creditor  can  take  his 
goods  in  execution,  and  compel 
the  sherlfT  to  make  a  sale.  His 
remedy  is  to  obtain  a  distribution 
under  the  Act ;  or,  in  case  of 
fraud,  to  apply  to  hnve  the  dis- 
charge set  aside.  IJindle  v.  BeiL 
Page  161 

^.  In  an  action  against  the  sberiif 
for  an  escape,  the  regular  way  of 
connecting  him  with  his  officer,  so 
as  to  make  him  responsible  for  his 
act,  is  by  the  production  of  the 
warrant.  But  any  recognition  by 
the  sheriff,  that  the  officer  acted 
under  his  authority,  will  dispense 
with  the  necessity  of  producing  it. 
An  indorsement  upon  the  writ, 
(returned  and  filed  by  the  iheriff) 
of  the  name  of  the  officer,  is  not 
sufficient  to  make  the  sheriff  re- 
sponsible, without  proving  that  his 
name  was  written  upon  it  by  the 
authority,  or  with  the  prifity,  of 
the  sheriff.  The  writ,  with  the 
sherifi^s  return  upon  it,  is  only 
evidence  against  him,  to  the  ex- 
tent of  his  duty  under  it ;  and  it  Is 
no  part  of  his  duty  to  annex  the 
officer'4  name  to  the  retnm*  Htli 
▼  .  Lefgh.  217 

3.  It  i^  ^ufficipnt  to  evcu<e  the  the- 
riff',  in  an  ac'tou  a^ain«it  him  for 
a  UUe  f  lorn,  **  fhattlie  defend- 
ant forcibly  r'»*cu»'d  himtelf^** 
provided  th«>  fart  !>€  fo :  bat  if 
the  defendtnt  eK»pe,  owing  to  tbo 


rot 
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negligence  of  the  officer,  this  will 
not  justify  the  return  of  a  rescue, 
Fermor  t.  Philips.        Page  537 

SHIP. 

1.  A.^  B,y  and  C,  are  part  owners  in 
A  ship.  J  direct*'  B.  and  C.  not 
to  order  any  repairs  in  their  joint 
names,  aod  informs  them  that  he 
will  no  longer  consider  them  as 
managing  owners.  RepairH  were 
dooe  in  their  joint  names,  upon 
the  direction  of  the  captain  em- 
ployed by  B.  and  C.  Held,  that 
ji.  was  jointly  liable.  Gkadon  t. 
Tinkhr.  686 

SLANDER, 

See  Libel. 

1.  In  an  action  for  slander,  it  is  not 
competent  for  the  defendant,  un- 
der the  general  issue,  to  offer,  in 
mitigation  of  damage's,  evidence 
that  the  specific  facts  in  which  the 
slander  consists,  and  for  which 
the  action  is  brought,  were  com- 
Bunicated  to  him  by  a  third  per- 
son.    Miih  ▼.  Spencer.  533 

3.  No  action  can  be  maintained 
against  a  counsel,  for  words 
spoken  in  a  judicial  proceeding, 
profided  they  are  pertinent  to  the 
cause,  and  that  no  malice  against 
the  indifidual  who  is  the  Nubject 
of  the  words  be  proTed  against 
him.     Hodgson  t.  Scarlett^   Esq. 

STAGE  COACH, 

See  Carkibr. 

STATUTES, 
See  Ship,  1. 

1.  Notwithstanding  there  has  been 
no  notice  to  dispute  commisuon, 
act  of  bankmptcy,  &c.  nnder  the 


46  £rfe.  III.  c.  185.  9.  10.  the 

proceedings  are  not  condnsire  evi- 
dence of  the  facts  therein  stated ; 
but  the  Court  is  still  to  form  a 
judgment  upon  them,  whether  they 
pro?e  an  act  of  bankruptcy  or  not. 
Riurden  t.  ForresialL    Page  100 

2.  A.  contracts  to  sell  to  B.  some 
Russian  hemp;  an4  the  ship,  on 
board  of  which  the  hemp  is  to  be 
conveyed,  is  to  sail  from  Si.  Pc- 
tertburgh  by  a  given  day.  A.  is 
the  importer  of  the  hemp.  By  the 
Stat.  10.  and  11.  tV.  III.  c  6.,  it 
is  illegal  for  any  subject  of  this 
realm  to  carry  on  a  trade  with 
Russia^  unless  he  be  a  member  of 
the  fellowship  of  merchants  trad- 
ing to  those  countries.  A*  is  aot 
a  member  of  the  company;  but 
the  hemp  is  protected  at  the  land- 
ing scale  and  in  the  docks,  by 
using  the  name  of  a  broker,  who 
was  one  of  the  fellowship.  Quare^ 
If  this  be  such  an  illegality  in  the 
contract  as  will  render  it  void, 
and  entitle  B.  to  avail  himself  of 
it,  as  a  defence  to  an  action 
brought  against  him  by  A.  for  not 
f ul  filling  his  agreement.  Gross  v. 
La  Page.  105 

3.  A.  and  Co.  guaranteed  to  B.  and 
Co.  payment  for  any  goods  which 
they  might  supply  to  C.  within  a 
certain  period,  at  a  credit  of  two 
and  two  months.  C  becomes  in- 
debted to  B.  and  Co.  for  goods, 
and  gives  them  three  bills  of  ex- 
change, in  payment,  indorsed  by 
A.  and  Co.,  who  shortly  after- 
wards become  bankrupts.  One  of 
these  bills  was  dishonoured  be- 
fore, and  the  other  two  bills  after, 
their  bankmptcy.  C.  was  like- 
wise indebted  to  B.  and  Co.  be- 
fore the  bankruptcy  of  A.  and  Co. 
for  some  goods,  for  which  they 
had  a  right  only  to  call  on  C.  to 
give  them  a  bill  at  two  months,  at 
the  time  of  .i.  &  Co.'s  commissioB. 
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Held,  that  in  an  action,  bronght 
upon  the  gnarantee,  against  A, 
and  Co.,  their  .certificate  was  a 
good  defence,  by  ?irtue  of  the  sta- 
tute of  the  40th  Geo  III.  c.  1^1. 
«•  9.  Gaikeil  t.  Lindgaff.  Std 
contra^  by  K.  B.  Pa^e  «1*2 

4.  In  an  artion  against  the  hand  red 
Held,  that  they  are  only  liable 
for  thingfi  derooli^hed  by  tlie  ri> 
oters,  or  destroyed  in  the  demo- 
lition of  the  hou-e,  and  not  for 
any  goods  stolen  or  lo«t  from  the 
premises.     Smith  t.  Bolton.     201 

(49  Geo.  III.  c.  58.  s.  1.) 

5.  In  an  indictment  upon  the  43d  G, 
III.  c.  58.  Sembie^  that  the  words 
^^  some  other  grie?ous  bodily 
harm"  must  be  construed  to  ex- 
tend to  such  wounds  only  as  are 
inflicted  upon  a  ?ital  part  in  the 
body.     Rex  y.  Akenhead.        469 

(5  Geo.  II.  c.  30.  s.  45.) 

6.  Stfe  Bankrupt,  9. 

(18  Geo.  II.  c.  20  ) 

7.  See  Justice  op  Peace,  1. 

(52  Geo.  III.  c.  130.  t.  1  and  2.) 
Bennett  v.  Moita,  359. 

8.  jSee  Riot  Act,  1. 

(21  Jac.  I.  c.  19.) 

9.  5etf  Bankrupt,  17. 

SPECIAL  CONTRACT, 
fee  Assumpsit,  4. 

SPECIFICATION, 
See  Patent,  1,  2. 

STOPPAGE  IN  TRANSITU. 
1.  Whan  tb«  BMStar  of  a  ship  re» 


ceives  goods  on  board,  and  giTes  a 
recei^it  for  them,  it  is  his  daty  not 
to  deliver  the  bill  of  lading,  ex« 
cept  to  the  per^^on  who  ran  give 
the  receipt  in  exchange.  A.  sella 
goods  to  B.  to  be  delivered  fre^ 
on  board  a  particular  ship :  lit 
loads  them  on  board,  and  takes  a 
receipt  from  C,  which  pnrporta 
that  the  goods  were  received  **  for 
and  on  account  of  ^.'*  Before 
the  delivery,  B.  had  sold  the 
goods  to  l).,  who,  without  the 
knowledge  and  connent  of  A.j  oIh 
tainn  a  bill  of  lading  from  C.  B. 
becomes  insolvent. — Held,  that 
A.  is  entitled  (o  ptop  the  goods  in 
transitu^  and  that  C.  having  re« 
fused  to  deliver  them  on  the  pro* 
ductiou  of  the  receipt,  is  answer- 
able to  A.  in  an  action  of  trover* 
^.'s  right  would  have  been  the 
snme,  although  the  receipt  had 
not  contained  the  rentrictlve  words, 
but  had  been  in  the  general  form. 
Craven  v.  Ryder.  Page  100 

2.  An  order  .sent  by  the  vendor  to 
the  wharfingerto  deliver  the  goods 
to  the  vendee,  is  sufficient  to  pasa 
the  property  to  the  vendee,  pro- 
Tided  nothing  remains  to  be  done 
but  to  make  the  delivery :  but  if  any 
thing  remain  to  be  done,  for  exam- 
ple, weighing,  &c.  the  property 
does  not  pas«,  and  the  right  of 
stoppage  in  transitu  is  not  defeat- 
ed till  that  be  done.  Withers 
V.  Lys.  ig 

3.  A.  being  in  bad  circumstances 
goes  to  Glasgow^  and  obtains 
goods  from  B.,  paying  for  them  by 
a  bill  upon  a  house  in  Londonj 
which  house  he  knows  to  be  In- 
solvent. The  goods  are  shipped 
at  Leiih;  the  invoice  and  receipt 
made  out  to  A.;  and  thpy  are  af- 
terwards delivered  to  a  wharfinger 
in  London f  who  receives  a  notice 
from  the  original  vendor  (B.)  to 
hold  them  for  him.    A.  becomes  a 
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bankrupt.  In  trorer  bj  A.  against 
the  wharfinger  for  the  benefit  of 
his  assignees; — Held,  that  l^.'s 
right  of  stoppage  in  transitu  was 
gone  ;  but  that  there  might  still  be 
a  question  for  the  Jury,  whether 
the  sale  was  not  made  under 
Buch  gross  circumstances  of  fraud 
as  to  Tacate  the  contract  altoge* 
ther.      Nobk  y.   Adams, 

Page  248 
4.  A.y  in  London^  orders  goods  of 
B.  at  Manchester;  B,  forwards 
them  by  a  carrier  to  London. 
Whilst  they  are  on  their  transit, 
B,  hears  of  AJ*s  insolrency,  and 
directs  the  carriers  to  stop  them ; 
and  for  this  purpose  he  makes 
out  a  new  invoice  to  D.,  which  he 
transmits  to  the  office  of  the  car- 
rier in  London.  The  goods,  by  a 
mistake  of  the  carrier,  are  deli- 
Tered  to  ^.,  who  becomes  a  bank- 
rupt; his  assignees  claim  to  re- 
tain them. — Held,  that  1?.  had  a 
right  to  recover  them  in  an  action 
of  trover  against  the  assignees  of 
A.     Liti  v.  Coxoley.  338 


SUBPOENA, 

See  Evidence,  2. 

The  name  of  a  witness,  though  not 
in  the  original  subpcena,  may  be 
inserted  therein  at  any  time,  if  she 
have  been  r^^ulavly  served  with  a 
copy.     Wakejield  v.  Gall.       526 


T. 


TENANT  AT  WILL. 

Tenant  at  will  is  not  liable  to  gene- 
ral repairs ;  he  is  bound  to  use 
the   premises    in   a    husbandlike 


manner,  but  no  farther.  HorsefaU 
Y.  Maiher.  7 

TRESPASS/ 

1.  In  an  action  of  trespass  for  false 
imprisonment,  a  constable  may 
justify  under  the  general  issne^ 
though  he  acted  without  a  war- 
rant, provided  there  were  a  rea- 
sonable charge  of  felony  made ;  al- 
though he  afrerwards  discharges 
the  prisoner  without  taking  him 
before  a  magistrate  ;  and  although 
it  should  turn  out  in  fact  that  no 
felony  was  committed.  But  a  pri- 
vate individual,  who  makes  the 
charge,  and  puts  the  constable  in 
motion,  cannot  justify  under  the 
general  issue :  he  must  plead  the 
special  circumstances,  by  way  of 
justification,  in  order  that  it  may 
be  seen  whether  his  suspicions 
were  reasonable.  M^Cloughan^. 
Clayton.  Page  478 

2.  In  trespass,  there  are  two  inde- 
pendent parishes  in  one  district, 
as  St.  John's  and  St.  James's^  in 
Clerkenzoell;  if  the  trespass  be 
stated  to  have  been  committed  in 
Clerkenwell^  generally,  and  be 
proved  to  have  been  committed  in 
the  parish  of  St.  Jameses,  it  is  a  fa- 
tal  variance.     Taylor  y.  Hooman. 

523 

TRUSTEE. 

No  action  at  law  will  lie  against 
trustees,  either  by  their  cestui  que 
trusty  or,  in  case  of  his  bankrupt- 
cy, by  the  assignees  of  such  cestui 
que  trust.     Allen  y.  Imielt.      641 

TROVER, 

See  Bankrupt,  12,  15. 

A  letter  from  the  plaintiff's  attorney 
to  the  secretary  of  the  IVest  India 
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Dock  Companj,  clairoiiig  the  de- 
livery of  some  coffee^  iq  the  pos- 
sessioQ  of  the  company,  at  their 
docks,  adding,  ^'  that  he  was  in- 
stracted  to  take  legal  measures,  if 
it  wer«  Dot  delivered  forthwith," 
is  not  a  notice  of  action  within 
the  meaning  of  the  39th  Geo,  III. 
c.  69.  s.  185.;  the  act  which  in- 
corporates the  company.  Quasre^ 
if  the  notice  of  action  should  not 
be  to  the  treasurer  of  the  com- 
pany ?  Lewis  T.  Smith.     Page  27 

TOLLS, 

See  Assumpsit,  7. 


VARIANCE, 
See  Bankrupt,  2.     Trespass,  % 

VENDOR  AND  PURCHASER, 

See  Auctioneer  and  Assumpsit. 

u. 

USAGE. 

1  •  An  usage  of  trade  cannot  be  set  up 
to  contrayene  an  express  contract. 
Therefpre,  when  A.  agreed  to  sell 
to  Z?.  a  quantity  of  bacon,  which 
he  warranted  to  be  of  a  particular 
quality,  part  of  which  B,  weighed 
and  examined  upon  delivery  at  the 
wharfinger's,  and  paid  for  the 
whole  by  a  bill  at  two  months, 
but  before  the  bill  became  due, 
gaye  notice  to  A.  that  the  bacon 
was  not  agreeable  to  the  contract, 
— Held,  that  B.  could  not  give  in 
evidence  a  custom  in  the  bacon 
trade,  that  the  buyer  was  bound 
to  reject  the  contract^  if  dissatis- 
fied  therewith,  at  the  time  of  ez- 
aminiDg  the  commodity  ;  and  tliat, 


haying  neglected  to  do  so  in  the 
first  instance,  he  was  excluded 
from  future  objections.  Yeats  y. 
Pirn.  Page  95 

USE  AND  OCCUPATION. 

Though  an  agreement  for  use  and 
occupation  is  void  by  the  ttatnt* 
of  frauds,  nevertheless,  if  the  te« 
nant  take  possession  of  the  pre- 
mises  under  it,  he  becomes  a  te- 
nant at  will  ;  and  recourse  may 
be  had  to  the  original  agreement 
to  calculate  the  amount  of  rent. 
De  Medina  v.  Poison.  47 

USURY. 

1.  A.^  in  consideration  of  a  certain 
sum  of  money,  conveys  premises 
to  B.,  and,  at  the  same  time  an 
agreement  is  entered  into  between 
them  that  A.  shall  re*purchase 
the  same  premises,  within  fifteen 
months,  at  a  considerable  advance 
upon  the  original  purchase-mo- 
ney ;  and  B.  agrees  to  sell  and 
re- convey  at  such  advance. — Held 
that,  in  point  of  law,  such  con- 
tract was  not  usurious,  unless  it 
were  meant  as  a  cover  for  a  loan 
of  money,  which  was  a  question 
of  fact  for  the  Jury.  Metcalfy. 
Brown.  295 

2.  A,  employs  B.  to  get  a  bill  dis- 
counted, and  agrees  to  give  him  a 
sum  of  money  beyond  the  legal 
interest.  B.  procures  C.  to  dis- 
count it,  who  requires  B.  to  in- 
dorse the  bill,  but  takes  no  more 
than  the  legal  interest  upon  the 
discount.  B.  then  pays  over  to 
A.  the  proceeds  of  the  bill,  minus 
the  sum  which  A.  had  agreed  to 
give  him  for  procuring  the  dis- 
count.— Held  that,  in  an  action 
against  A,^  brought  by  the  in- 
dorsee of  C.)  A.  could  not  defend 
himself  on  the  groand  of  nsnrj 
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betweea  Urn  and  B.     Jom$  v. 
Dmi$on.  P«|f*SM 

w. 

WARRANTY, 

See  Principal  and  Agent. 

GUb»bitiag  b  no  such  unsoundness 
in  a  borse,  as  to  entitle  a  pur- 
diater,  who  has  bought  under  a 
gemertil  warranty,  to  maintain  an 
action  for  the  breach  of  it,  upon 
this  fault  only.  Broennehburgh 
T.  Ilt^cock.  630 

WAGER. 

I.  ji.  lays  a  wager  of  twenty- fiye 
guineas  with  B.  upon  the  event  of 
a  horse-race,  and  C.  takes  the  risk 
of  ten  guineas  (part  of  the  twenty- 
five)  as  his  share  of  it.  A,  wins 
the  wager ;  but,  before  he  receives 
the  money  from  B,j  he  pays  C  ten 
guineas,  as  his  portion  of  the  bet. 
B.  never  paid  the  wager  to  A,^ 
and  all  hope  of  obtaining  it  was 
lost. — Held,  that  A,  was  entitled, 
notwithstanding  the  statutes  of 
gaming,  to  maintain  an  action  of 
money  had  and  received  against 
C  for  the  ten  guineas  which  he 
had  paid  him.     Simpson  v.  Biiss. 

732 

WITNESS. 

1.  A.  who  is  indebted  to  B.,  gives 
him  a  bill  of  C  to  get  discounted. 
B.y  instead  of  discounting  it,  holds 
the  bill  as  a  security  for  the  debt 
of  A,j  contending  that  A>  gave  it 
to  him  by  way  of  payment  of  his 
'debt.  In  an  action  upon  this  bill, 
brought  by  B.  against  C,  A.  is 
not  a  competent  witness  to  prove, 
on  the  part  of  the  defendant,  that 
he  delivered  the  bill  to  B.  merely 
to  get  it  discounted,  not  as  pay- 
ment, without  a  release.  Because, 


fai  the  emil  of  Oc  fkiMIPs  re- 
coTering,  be  would  be  liabi*  to  the 
costs  of  the  actioD  broogbt  against 
C.,  as  jpmo/  damage  In  an  acdoa 
against  himself  for  the  violatioD 
of  his  duty.  Harmam  t.  Latbreg. 
PageS90 

2.  Where  a  witness  is  examined  on 
interrogatories  by  the  plaintiff, 
and  cross  interrogatories  on  the 
part  of  the  defendant,  although  it 
should  appear  when  his  evidence 
is  read  at  the  trial  that  he  was  an 
interested  witness,  and  ought  to 
have  been  released ;  his  evidence, 
notwithstanding,may  beread,with- 
out  proving  him  to  have  been  re« 
leased  previously  to  such  examina- 
tion. The  objection  is  too  late  at 
the  trial ;  and  should  have  been 
made  at  the  time  he  was  examined. 
Ogle  V.  PaUski.  483 

3.  When  a  witness's  character  is  at- 
tacked in  a  court  of  justice,  the 
questions  should  be  confined  to  his 
general  conduct,  and  should  not 
point  at  specific  charges.  Sharp 
T.  Scoging.  517 

4.  The  examination  of  a  prisoner 
before  a  magistrate,  who  examines 
such  prisoner  as  a  toitnessj  al- 
though he  holds  out  no  threat  or 
inducement,  cannot  be  used  against 
him.     Rex  v.  fViUon.  597 

5.  It  is  an  objection  to  the  com- 
petency of  a  witness,  who  comes 
to  discharge  certain  premises  from 
a  rate,  that  he  has  property  of  the 
kind  in  question,  in  the  occupa- 
tion of  a  tenant,  subject  to  such 
rate,  if  established:  and,  there- 
fore,  his  own  reversionary  inte- 
rest may  be  affected  thereby. 
Rhodes  v.  AinsvDorth.  619 

WRIT. 

In  an  indictment  under  Lord  EU 
lenboroughU  act,  for  cutting  and 
maiming  a  sheriff's  ofiicer,  it  ii  ia- 
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ERRATA : 

For  Fanner  v,  Joieph,  p.  451.  tried  at  York  Summer  Aiiizef,  1816»  read  Rerill 
T.  Satterfit  P.  627,  liae  18,  for  <*  rights  of  a  course  of  justice/'  read  "  righU 
of  a  court  of  justice."^ 


